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Wii N. Hasersnam ef al., executors, plaintiffs in error, 
vs. Avaustus P. Werrer, guardian, e¢ al.; defendants in 
error. 


[Jackson, J., did not preside on account of relationship to the wards 
of Wetter, guardian, within the fourth degree of consanguinity. ] 


. Where the issue in a cause on trial is ‘‘ devisavit vel non,” and the 
circuit judge refuses, on motion of the propounders, to dismiss three of 
the caveators with their caveat, out of the case, the other two caveators 
not being included in such motion, the overruling of the same is not 
such a final judgment in the cause as that a writ of error will lie 
therefrom to this court, after a new trial has been applied for by 
the propounders and granted. 

. Where there is a motion for new trial, and also a motion in arrest of 
judgment, both made by the same party and pending at the same 
time, and the new trial is granted, there is no longer any verdict on 
which to base a judgment to be arrested, and a dismissal of the mo- 
tion in arrest is not such a final judgment as that a writ of error will 
lie therefrom to this court. 
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. It is error on the circuit judge’s granting a new trial, to permit a 
judgment, absolute on its face, to be entered upon the verdict he has 
set aside. If the purpose be merely to perfect the record and have 
the judgment stand subject to result of the new trial, or of a writ of 
error, such qualification should appear on the face of the judgment 
itself. 


Judgment. New trial. Practice in the Superior Court. 
Practice in the Supreme Court. August Term, 1877. 


Reported in the opinion. 


Jackson, Lawton & Bastncer ; Harrrivge & CuisHoim ; 
Wiutram Grayson Many, for plaintiffs in error. 


R. E. Lester; T. M. Norwoop; N. C. Cottier; W. W. 
Monteomery ; J. R. Saussy; R. H. Crarx; O. A. Locurane, 


for defendants. 
Hittyrr, Judge.* 


When this case was reached in its order for argument, 
counsel for defendant in error moved to dismiss the writ of 
error, on the ground that it was prematurely brought, 
alleging that the cause was yet pending in the court below. 

It appears from the record, that Wm. N. Habersham and 
Wm. Hunter propounded in the court of ordinary of Chat- 
ham county, a paper purporting to be the last will and tes- 
tament of Mary Telfair, deceased, and in their petition 
naming and citing various persons as heirs at law, but not 
naming the children of Alberta Wetter. 

A caweat was filed by a portion of those cited, to-wit : 
George Noble Jones and Alfred Cuthbert. Afterwards, on 
the first’ of November, 1875, in the same court, Augustus 
P. Wetter filed his petition, asking to make the children of 


* Before this case was called, it was notified to the governor that Judge Jackson was 
disqualified from presidir and Hon. George HiLyEr, Judge of the superior courts of 
the Atlanta circuit, was dusignated to preside in his place, under par. 11, §2, art. vi., of 
the constitution of 1877. 
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said Alberta Wetter parties to the proceeding, and caveators 
to said will; and the court granted an order and made them 
parties accordingly, appointing said Augustus P. Wetter 
their. guardian ad litem. A separate caveat was filed by 
said guardian ad litem. The case was heard in said court 
of ordinary, and the will put to record. An appeal was 
had to the superior court of Chatham county. The case 
came on to be heard on the appeal on the sixth of June, 
1877. 
After the evidence was all in, counsel for the propound- 
ers moved the court to dismiss the caveat of .said Wetter, 
on the ground that it appeared by his petition, and by all 
the evidence in ‘he case, that the said Wetter children were 
not the next of kin, but that the remaining caveators were. 
The court overruled the motion. The trial proceeded, and 
there was a verdict in terms setting out and finding in favor 
of the caveat of said Wetter children, and against the caveat 
of said Jones and Cuthbert. The propounders moved for 
a new trial, and also in arrest of judgment. Afterwards, 
upon argument had, the court granted a new trial and dis- 
missed the motion in arrest of judgment. In ordering the 
new trial, the presiding judge incorporated in his ordera 
provision granting leave to counsel for said Wetter, guar- 
dian ad litem, to enter up judgment on the verdict, but 
directing that when so entered up, said judgment stand su- 
perseded until the further order of that court. 

It appears in the record that afterwards, on the same day, 
a judgment in due form was written out, in which it was 
adjudged that the paper propounded as the last will and 
testament of Mary Telfair, is not her last will and testa- 
ment; and concluding with directions for the certifying and 
enforcing of the same in the court of ordinary, and which 
judgment is unconditional on its face, and signed by said 
judge. 

The propounders prosecute this writ of error, seeking a 
reversal of that judgment, and also assigning error upon the 
refusal of the court to dismiss the Wetters out of the case 
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on motion of the propounders, as above recited, and in 
dismissing the motion in arrest of judgment. The grounds 
are variously stated, but they are deducible to these. 

This court is of the opinion that when a will is propounded, 
and a caveat filed against the probate of the same by a num- 
ber of persons as caveators, whether joining in the same 
caveat, or proceeding separately, if one should be dismissed 
out of the case, the cause itself would not thereby be termi- 
nated, and such order of dismissal would not be a final judg- 
ment, ending the case, within the meaning of section 4250 
of the Code. 

It has been held by this court, Stancil vs. Kenan, 35th Ga., 
p- 102., that where one of several caveators died, the case 
did not thereby abate, but that the executor might proceed, 
and that if a judgment was thereafter rendered, the other 
caveators continuing as parties, that the probate was good. 
But, however this may be, in the present case the executors 
adopted as their remedy a motion for new trial, and obtained 
it. For the purpose of the questions here made, there is 
very little difference between the motion for a new trial 
made in that court, ard a bill of exceptions prosecuted in this 
court. In each, the relief sought and prayed for is substan- 
_ tially the same, to-wit: a re-hearing, and when the new trial 
was granted in that court, the cause was re-opened in its en- 
tirety, and with all the questions in it remaining for argument 
and decision, just as they stood before the trial, according to 
the issues made by the record and pleadings therein. Amongst 
these questions was the one whether the propounders have 
the right, upon their motion, to cause the caveat of the 
Wetters to be dismissed and go out of the case. If the 
judge erred on that question, the presumption of law is, 
that when it is made before him again, he will decide it cor- 
rectly. If he decided it correctly then, the presumption is 
that he will so holdagain. But when he does decide finally, 
it will be time enough for any party aggrieved to complain 
of his decision. 
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The plaintiffs in error, having elected to proceed by mo- 
tion for new trial, and to re-open this question, along with 
others in the case, before that court, they must pursue the 
remedy there to a finality before they can bring the same 
question to this court. 

The argument by illustration is often unsatisfactory, and 
rarely conclusive, but it sometimes aids in the application 
of principle. Take the case of a suit upon an unconditional 
contract in writing, with personal service. Say. that the de- 
fendant files a plea purporting to contain a defense on oath, 
in order to carry the case toa jury. The plaintiff demurs 
to this defense as not sufficient in law for the purpose, and 
prays immediate judgment by the court without a jury. 
The court overrules the motion, and the trial proceeds, and 
the defendant ‘has a verdict. Now the plaintiff might pros- 
ecute his writ of error at once to this court; or, at his op- 
tion, he can move for a new trial in the court where the 
verdict was rendered. If he elects to pursue the latter 
course, and obtains the new trial for which he prays, is it 
not manifest that on such new trial he may make the same 
motion, or demur to the defendant’s plea, as on the former 
trial? and can it be said, that after obtaining such new trial, 
and the case still pending in that court, with this same ques- 
tion in it, that he can prosecute a writ to reverse the error 
in this court for an alleged wrong done to him on the for- 
mer trial, the consequences of which he had already avoided 
by obtaining such re-hearing ? 

We think, too, that the action of the court and counsel, 
taken in the motion for new trial, abrogated the motion in 
arrest of judgment; that when the new trial was granted, 
there was properly no longer any verdict on which to found 
a judgment to be arrested. In the light of the entire record, 
we express doubt as to whether the judgment entered up 
on the verdict was a'final judgment. We incline to think 
that the judge’s order granting the new trial, and the quali- 
fication contained in the same, may well be looked to, and 
the whole record construed together, and thus it would pos- 
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sibly, nay, probably, be held that the judgment was not 
final, but that it was conditional upon the ultimate fate of 
the new trial. We do not know, however, what view other 
courts or other judges less conversant with the circumstances 
would take of it; and there is so much plausibility in the 
idea that said judgment being absolute on its face, if we 
dismiss the writ of error as to this last ground, in which the 
entering up of that judgment is complained of, it might 
affirm that judgment unconditionally, which counsel on both 
sides concede would be contrary to justice, and contrary to 
the real intention of the court, or the understanding of coun- 
sel at the time, that we feel coustrained to retain the writ 
as to that ground only, and reverse the judgment of the 
court below with explanation or qualification as contained 
in this opinion. Judge Tompkins no doubt intended, by 
allowing that judgment to be entered, merely to perfect the 
record, in order that if the granting of the new trial should 
not stand the ultimate tests of subsequent proceedings in 
that court or this, the successful parties might have the fruits 
of success without the necessity of taking any further steps, 
or invoking any further action in that court. The presump- 
tions of law in favor of the regularity and finality of judg- 
ments of the superior courts of this state are so strong, that as 
this judgment is unconditional on its face, we think it best to 
make such judgment here as will set that judgment aside 
and leave the parties to their rights, according to the ultimate 
fate of the new trial, and all other questions rightfully made 
or to be made in the case. 

We express no opinion as to any other questions made in 
the record, or pending between the parties, than those set 
out in this opinion; and we adjudge that the writ of error 
be dismissed as to all the assignments contained therein, ex- 
cept the last, namely, the one which complains of the enter- 
ing of said before described judgment on the verdict; and 
as to that the judgment of the court below is reversed. 
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Joun W. CarsweE tt, executor, plaintiff in error, vs. Henry 
J. Scurry ef. al., defendants in error. 


. Before surrendering, upon a petition for removal into the federal 
court, its jurisdiction over a pending case, the state court must 
have before it a petition which, taken in connection with the record, 
sets'out all the facts necessary to show a right of removal on the 
part of the petitioner. 

. Fina¥ decision by the superior court upon the sufficiency of the 
petition, is subject to review by the supreme court. 

. The citizenship of a‘defendant is not indicated with due certainty 
by simply describing him ‘‘of said county,” meaning the county 
in which the suit is pending. Such a description only implies a 
a residence which subjects him to suit, and is consistent with citi- 
zenship in another state, or with alienage. 

. Where all the plaintiffs have the citizenship requisite to a right of 
removal, any one of them substantially interested can petition 
alorie, under the act of March 3d, 1875, and have the whole suit 
transferred. 

. The suit being by husband and wife to recover property which be- 
longed to the wife when the marriage took place, and not yet re- 
duced to possession, the husband, (if the marriage was prior to 
1866,) is concerned to assert and enforce his marital rights. He is 
a substantial party plaintiff, and not a mere nominal party. 

. Where discovery is waived, the bill demurred to at the first term 
the demurrer overruled at or after the second term, and that judg- 
ment is affirmed by the supreme court, the cause, whether the de- 
fendant has answered or not, stands for trial as soon as the remittitur 
is entered in the superior court. The term at which it could be 
first tried, is the term at which the remittitur is entered. After 
that term, a petition for removal, under the act of March 3, 1875, 
comes too late. 


United States Courts. Removal of causes. Judgments. 
Practice in the Supreme Court. Venue. Pleadings. Hus- 
band and wife. Parties. Practice in the Superior Court. 
Before Judge Gisson. Burke Superior Court. October 
Adjourned Term, 1876. 


Reported in the opinion. 


A. M. Roperrs; Joun J. Jones, for plaintiff in error. 


Hoox & Wess; W. W. Montcomery; E. F. Lawson, for 
defendants. 
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Buecktey, Judge. 


To May term, 1874, of Burke superior court, Schley and 
wife and Miller brought their bill in equity, against Cars- 
well as executor of Miller, the deceased father of Mrs. Schley, 
and of Miller, the complainant. Discovery was expressly 
waived. The matter in controversy exceeded five hundred 
dollars, exclusive of costs. The object of the suit .was to 
recover certain property, and the hire and profits thereof, 
claimed by Mrs. Schley and her brother under an ante-nup- 
tial settlement into which their parents entered, in 1827, in 
contemplation of marriage. It was alleged that their de- 
ceased father continued to hold the property after their 
mother’s death, and until his own death, and that he died in 
possession of the same, or chargeable therewith, ete. At 
the appearance term, the defendant demurred to the bill for 
the want of equity, and for other reasons. The demurrer 
was overruled on the 9th of March, 1875, and that judgment 
was affirmed in the supreme court on the 12th of May, 1876. 
The case is reported in 56th Ga., 101. The remittitur 
reached Burke superior court during the May term, 1876, 
and was made the judgment of that court on the 24th of 
May. Subsequently, in the same term, an order was passed 
directing that an answer be filed sixty days before the next 
term, and that the cause stand for trial.at said next term. 
On the 9th of August, 1876, the complainants amended 
their bill, aeecmmodating its tenor more exactly to the view 
of their rights expressed by the supreme court, adding spe- 
cific allegations touching hire, ete., and introducing certain 
charges as to the conduct of the executor in respect to a 
part of his administration. The defendant’s answer to the 
bill was filed on the 12th of September, 1876. The fall 
term of Burke superior court commenced in the following 
October, and was adjourned over to November. During 
the sitting of the court in November, the complainant, 
Schley, made and filed his petition for a removal of the 
cause into the circuit court of the United States, and there- 
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with filed his bond, with good and sufficient surety, condi- 
tioned as required by the act of congress of March 3rd, 
1875. The court accepted the petition and bond, and passed 
an order that the cause be removed. The defendant ex- 
cepted ; and this action of the court on the application for 
removal is alleged to be erroneous. 

1. When the case was called here for argument, counsel 
for Schley moved to dismiss the writ of error upon the ground 
that whether removal was effected or not, was a question 
for decision by the circuit court of the United States, upon 
a motion to remand, and that this court could not entertain 
it. In Amory vs. Amory, lately decided by the supreme 
court of the United States, (16 Albany Law Journal, 392,) 
the right of the state court to look into the petition for re- 
moval, and compare it with the statute, was distinctly recog- 
nized. Such a power in the state tribunal must exist of 
necessity. When the court in which a cause is pending is 
called on to yield its jurisdiction on statutory conditions, 
said to appear on the face of certain documents presented to 
it, it must inspect the documents and determine whether the 
conditions appear or not. How else is it to know whether 
to retain the case or part with it? whether to grant the ap- 
plication or refuse it? whether to treat the case as still pend- 
ing or out of court? If a court is to know the situation of 
its own business, and how to order its proceedings in refer- 
ence thereto, it cannot decline the duty of deciding whether 
a given case is a part of its business or not, when the question 
is properly made before it. The scheme of removal ordained 
by the act of congress, is open and public. It is by petition. 
It contemplates a taking with leave, and not furtively by a 
sort of statutory larceny. The state court is to know of the 
proceedings for removal, and to see that they are such as 
the act prescribes. When they conform to the act, the court 
has no right or power to retain the case; and when they fail 
to conform in any ‘essential particular, it has no right or 
power to send the case away or order it removed. Until 
there is a sufficient petition there can be no transfer; and 
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whether or not the petition, reading it in connection with 
the record, is sufficient, can and ought to be decided, in the 
first instance, by the court whose duty it is to accept it. 
The acceptance or rejection of the petition involves a de- 
cision upon its sufficiency. 

2. The supreme court of this state is a court for the trial 
and correction of errors from the superior courts, and city 
courts. Code, $5086. “Either party, in any civil cause, . . 
in the superior courts of this state, may except to any . 
judgment, or decision, or decree, of such court, or of the 
judge thereof, in any matter heard at chambers.” J/., § 4251. 
If the superior court could, and did, make a decision on 
the petition for removal, we entertain no doubt that it is 
subject to review here, on writ of error. We do not know 
of any class of decisions which the superior court has power 
to make, that cannot be reviewed here. In exercising the 
power of revision, the supreme court acts solely for the 
purpose of guiding the superior court of Burke county, as 
a state tribunal, in the performance of its functions. The 
laws of the United States are the laws of Georgia, and are 
to be administered by her courts no less faithfully than her 
own local enactments. All acts of congress that speak con- 
stitutionally, should be obeyed without hesitation or reluc- 
tance. Not only are they law for us, but they are a part of 
our supreme law, and must. be respected accordingly. As 
ultimate questions, what they mean, and how they are to 
be administered, are for decision by the federal judiciary ; 
but this does not relieve the state tribunals from taking 
their due part in construction and administration. Con- 
flicting constructions need not be anticipated. On the con- 
trary, the presumption is, that statutes which are common 
to two governments, will be understood by the tribunals of 
both, to utter the same voice. The motion to dismiss the 
writ of error is overruled. 

3. We now look into the petition. It alleges that the 
complainants in the bill are all citizens of Texas; but it 
contains no express averment as to the citizenship of Cars- 
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well, the defendant. Neither does the bill itself, nor any other 
part of the record. In the prayer of the bill for subpcena, 
he is described as “of said county of Burke.” In the pe- 
tition for removal, the description is substantially the same. 
Such terms are insufficient to ground jurisdiction upon, 
where citizenship is a requisite condition. See Brown vs. 
Keene, 8 Peters, 112, and the cases therein cited. Also, 
see 1 Brock., 389. As reported in 16 Albany Law Journal, 
392, Chief Justice Waite, speaking for the supreme court 
of the United States, says, “the right of removal is statu- 
tory. Before a party can avail himself of it, he must show 
upon the record that his is a case which comes within the 
provisions of the statute. His petition for removal, when filed, 
becomes a part of the record in the cause. It should state 
facts which, taken in connection with such as already ap- 
pear, entitle him to the transfer. If he fails in this, he has 
not, in law, shown to the court that it cannot ‘proceed fur- 
ther with the cause.’ Having once acquired jurisdiction, 
the court may proceed until it is judicially informed that 
its power over the cause has been suspended.” The peti- 
tion does affirm that the “controversy is wholly between 
citizens of different states, and can be fully determined as 
between them by the circuit court of the United States ;” 
but this is a conclusion, and not a direct, issuable fact 
as to citizenship. To.arrive at the defendant’s citizenship 
from this, you must treat it as involved by implication; but 
being a necessary jurisdictional fact, it should appear by 
express averment, and not be left to be inferred argumenta- 
tively. Why was the citizenship of the complainants made 
known, and that of the defendant not declared? If a de- 
scription of the controversy as being between citizens of 
different states, would suffice in regard to the defendant’s 
citizenship, why would it not do so in regard to that of the 
complainants also ¢ 

4. The objection that the petition for removal was by one 


only of the three complainants in the bill, is not sustainable. 
The act of congress provides for one among several qualified 
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plaintiffs petitioning alone, and so it has been construed by 
some of the courts of the United States.—Board of County 
Commissioners vs. Kansas Pacifie Railway Company, 5th 
Central Law Journal, 102. 

5. That Schley, the petitioner, is substantially interested 
in the matter of the bill, if his marriage was prior to 1866, 
is settled by a previous decision of this court.—57 @a., 412. 
We cannot ascertain from the petition, or the pleadings, 
when he was married, but the answer seems to admit that 
his wife’s rights had vested in him as husband, and to deny 
that she had any substantial interest of her own to render 
her a necessary party to the bill. At all events, Schley is 
asserting an interest in himself, and it does not affirmatively 
appear that he is without interest. That is enough on that 
element of the case. 

6. We think, however, that the petition, besides being in- 
sufficient in not disclosing the citizenship of the defendant, 
came too late. Discovery was expressly waived in the bill, 
as provided for in section 3101 of the Code. The defendant 
was not bound to answer. The case in 35 Ga., 114, is no 
decision to the contrary. If the defendant had desired to 
file an answer as pleading, he had the privilege of doing so 
when he demurred, (Code, §4191,) and for thirty days after 
the first term, (76., §4194,) which was May term, 1874. He 
might, also, have obtained further time for answering, but 
this he did not do until after the cause had become subject 
to be tried without an answer. Provision is made for com- 
pelling an answer where discovery is sought, but not where 
it has been disclaimed.—Code, §4208. Section 4199 of the 
Code declares that “No replication shall be filed, and no 
order setting down the case for trial; but the parties may 
commence to take testimony as soon as the bill is filed.” 
Section 4205 declares that “The trial term of all equity 
causes shall be the second term after service has been per- 
fected on all the parties.” Section 3527, (construed in 
54 Ga., 361,) declares that “ When any cause shall be sent 
back to the superior court by the supreme court, the same 
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shall be in order for trial at the first term. of the said su- 
perior court next after the session of the supreme court.” 
The demurrer to the bill was overruled by the superior 
court on the 9th of March, 1875, a few days after the act of 
congress was passed. That judgment was affirmed in the 
supreme court on the 12th of May, 1876, and the judgment 
of affirmance was made the judgment of Burke superior 
court ac its May term of that year. As soon as that was 
done, the bill was ripe for trial, and the complainants might, 
by proving their case, have obtained a decree. Had they 
done so, there would have been neither error nor irregu- 
larity in the proceeding. The term at which the cause could 
first be tried had been reached, and that was the term at 
which any petition for removal, under the act of March 3d, 
1875, had to be filed. See the act in United States Statutes 
at large, p. 470. Instead of trying the case as it then ex- 
isted, the parties, for some reason satisfactory to themselves, 
allowed the term to go over, an order being taken for a trial 
at the next term, and for the defendant, in the meantime, 
to answer. The complainants then amended their bill; but, 
while all this prevented the case from being tried in fact, it 
did not change the term at which it could have been first 
tried. The act of congress fixes upou that term as the latest 
period at which a petition for removal can be filed. And 
. there is good reason for it. Preparation. for trial involves 
expense. Witnesses are to attend court if they reside within 
the county. If a party means to change his forum, until the 
regular trial term of his case arrives is long enough for him 
to deliberate. The act of congress looks to terms, and noth- 
ing else—not to such incidental and contingent matters as 
continuances, amendments, and the like. When is the first 
term for trial? At what term could a trial be first had? 
That is the sole question, and our law enables us to deter- 
mine it with absolute certainty. As the petition was de- 
layed till October term, 1876, when it should have been filed 
at or before the preceding May term, the superior court 
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should have declined to accept it, and should have refused 
the order of removal. 

Throughout this opinion, we have treated the case as 
if Carswell, the exeeutor, had been sole defendant from 
the beginning. When the cross bill was dismissed, the 
original bill stood as if no cross bill had been filed. The 
great fact is, that so soon as the judgment of this court was 
entered in the superior court, a decree could, without either 
error or irregularity, have been rendered for the complain- 
ants, if they had then, by evidence, established the aver- 
ments of the bill. And their bill, as it then existed, em- 
braced the substance of the whole matter in dispute. The 
petition for removal concedes that since the demurrer was 
finally decided, there has been no controversy in which the 
co-defendants of Carswell had, or have, any interest. To 
prevent a confusion which would be distressing to courts, 
and detrimental to parties, variable and contingent elements 
should have the least possible influence in prolonging the 
time within which the transfer of cases may be demanded. 
Where, as in Georgia, there is regular system in fixing the 
appearance term and the trial term of cases, by general law, 
and not by special or particular orders, the matter will 
always be plain so long as the system is kept in sight and 
made the basis of decision. But to disregard the system, 
and undertake to follow each case through the accidental. 
forms that it may assume at successive periods, would be to 
exchange certainty for uncertainty. Nothing in practice is 
more to be deprecated than the adoption of a doubtful 
standard by which to determine the boundary line between 
state jurisdiction and federal jurisdiction. 

Cited for plaintiff in error, Dillon on Removal, 57, 58, 
59, notes; Act of March 3, 1875; Code, §$ 1754, 1774. For 
defendant in error, Southern Law Review, July, 1876, p. 
318; 19 Wall, 214, 223; 14 Howard, 23; 15 7b. 198; 16 
Peters, 97; 20 Wall., 454. 

Judgment reversed. 
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Bensamin W. Hearn, plaintiff in error, vs. Russeit & Por- 
TER e¢ al., defendants in error. 


. Objection made to the appointment of an auditor, with interlocutory 
bill of exceptions filed thereto at a previous term, may be incorpo- 
rated and renewed in a motion for new trial, and error may be as- 
signed thereon for refusing to grant the new trial because the appoint- 
ment of the auditor was illegal—the report of such auditor having 
been admitted in evidence to the jury. 

. A bill calling agents to account for moneys expended in the purchase 
of two thousand bales of cotton, and the repurchase of other bales 
from time to time, for future delivery, to cover losses incurred in 
the first purchase, with various charges for cablegrams and telegrams, 
and exchange on Liverpool, is a bill involving matters of account, 
and an auditor thereon may be appinted by the court, without con- 
sent of parties, under section 3139 of the Code—though the bill in- 
volve also other questions of disobedience of instructions and of 
fraud. 

. When the report of the auditor is filed in the clerk’s office, and no order 
is passed in relation thereto, allowing time to except or otherwise, 
the party complaining may except in vacation before the trial term 
of the case; and the exceptions of law should then be ruled upon by 
the court, and the exceptions of fact submitted to the jury to be 
passed upon seriatim. It is error to try the case, not upon the ex- 
ceptions of fact, but generally, and let the report on law, as well as 
fact, go to the jury as evidence. 

. On the submission of the case to the auditor under section 3139 of 
the Code, it is competent for him to investigate and state the account 
between the parties, to hear evidence on each item, to allow or dis- 
allow the same on law or fact, so far as may be necessary to state 
accurately the account—exceptions to his view of the law, which 
may include or exclude any item, to be passed upon finally by the 
court, and exceptions to his finding on the facts, which may exclude 
or include any item, to be passed upon finally by the jury. 

. On the trial before the jury the court should not charge them that 
the party excepting ts bound by the auditor’s report. The statute 
makes it only prima facie evidence. 

Where the complainant waived discovery, and yet put in evidence 
portions of defendants’ answer, the court was right to allow the de- 
fendants to read in evidence the balance thereof. 

. Where one of the questions made in the case was the imposition of 
the defendants upon the complainant in beguiling him into a cotton 
speculation, it is competent to show that he was not a tyro, but ex- 
perienced in the cotton business and its speculations. 

. Where the case involved the employment of agents in Liverpool by 
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the agents of the complainant in Georgia, the cotton for the 
complainant, and he knew this all the time it was going on, the 
letters from complainant to his Georgia agents and theirs to him, and 
the letters of the foreign agents in respect to the whole cotton trans-' 
actions dum fervet opus, while the transactions were going on, are ad- 
missible. They furnish the best evidence of the history of the case, 
and open it most fully to the jury. 

9. Whether or not the factors had the right to sell the cotton on arri- 
val, or as ‘‘spots,” turned upon the contract and understanding 
of the parties, to be gathered from the e «dence. 7 

10. All securities placed to cover margin in the hands of the agents, 
on which they bona fide raised money to reimburse the Liverpool 
purchasers, constitute a fund from which they may reimburse them- 
selves. 

Any contract made by the agents, and ratified by the principal 
when reported to him, is binding upon him. 

As a general rule, factors have a lien on the property of the princi- 
pal in their possession for all advances made for them, and may sell 
to save themselves from loss; but, whether they have this lien or not 
in a particular case, or can sell at a particular time, may depend on 
contract, and if there be such a contract, it will govern. 

An agent may recover from his principal moneys expended in the 
purchase of cotton futures for him at his instance and request, under 
the decision of this court in 45 Ga., 507. 


Equity. Auditor. Practice in the Supreme Court. 
Practice in the Superior Court. Evidence. Principal and 
agent. Contracts. Factors. Before Judge Girsson. Rich- 
mond Superior Court. October Term, 1876. 


This case was a bill in equity filed by Heard to prevent 
Russell & Potter from selling $35,000 of securities which 
he had deposited with them, as the receipt given shows, “as 
margin against the purchase of 2,000 bales of cotton in 
Liverpool.” Heard claimed that his orders had not been 
obeyed, and that fraud had been practiced on him, by which 
a large portion of the loss had resulted, and that at most he 
was not liable for more than $23,570 loss, and that also a 
loss of $8,000 had accrued to him by one single act of dis- 
obedience in holding cotton when tendered instead of sell- 
ing when tendered as ordered. He prayed for injunction, 
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relief, ete. Leech, Harrison & Forwood, of Liverpool, were 
also made parties defendant. 

The principal errors complained of are these : 

The appointment of an auditor in a case where an ap- 
pointment was unauthorized and illegal, the action of such 
auditor, the allowance of his report, or rather the overruling 
the exceptions thereto, the use of such report in the case, 
the admission of illegg! evidence, erroneous charge, and re- 
fusals to charge, and a verdict against evidence, etc., the 
verdict being for over $6,000 for defendants. The entire 
transaction in Liverpool occurred in 1873, the margins being 
deposited as follows by Heard: 


January 31, 1873, in stocks 

March 25, 1873, in stocks and bonds 
May 15, 1873, in stocks and bonds 
July 2, 1873, in stocks and bonds 


The bill made the following allegations, to-wit: That 
in December, 1873, he (complainant) had received from 
Russell & Potter notice that certain securities of par value 
of $35,000, deposited with them, would be sold on Ist 
Tuesday in February, 1874, and proceeds applied (ac- 
cording to said notice), after deducting expenses of sale, 
to payment of losses sustained by Leech, Harrison & 
Forwood on 2,000 bales of cotton, with expenses incurred 
by Russell & Potter as his (Heard’s) agents, “to cover which 
losses said securities were deposited with us;” that if said 
sale is had, great and irreparable loss must and will-result to 
complainant, as immediate consequence of bad faith and 
fraudulent conduct of Leech, Harrison & Forwood, and 
want of proper obedience to instructions on part of Russell 
& Potter. That in consequence of opinions and-convictions 
expressed to him by Russell & Potter as to favorable futures 
for cotton buyers, who might buy cotton for future delivery, 
complainant was induced to deposit with Russell & Potter, 
January 31, 1873, a bonus in bonds to amount of $10,000, 

2 


' 
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on March 25, 1873, $10,000 more, and on May 15, 1873, 
$10,000 more, each successive deposit being made on de- 
mand of Russell & Potter at the instance (as they said) of 
“our Liverpool friends,” who had notified them that com- 
plainant’s margin was nearly or quite exhausted ; that com- 
plainant knew nothing whatever of the persons’ Russell & 
Potter had employed to represent them in buying and sell- 
ing the 2,000 bales, nor does he know (further than the 
reports of Russell and Potter to him, enclosing state- 
ments of Leech, Harrison & Forwood) that ever a single 
bale was purchased on his account; that Russell & Potter 
say that the 2,000 bales were purchased on his account, and 
that Leech, Harrison & Forwood claimed the right and 
privilege to sell whenever the margin should be exhausted, 
or prove not sufficient to cover all loss; that four days after 
last deposit of $10,000, viz: May 19, 1873, complainant 
wrote to Russeil & Potter to have his cotton held as long as 
they could upon the $30,000 bonus deposited, for he could 
and would put up no more; that May 20, 1873, Russell & 
Potter replied as follows: “ We note you do not care to risk 
any more than your margin on the 2,000 bales of cotton in 
Liverpool, and when it is about consumed, in case the market 
should decline further, we will telegraph you and be gov- 
erned by your immediate reply, whether to sell, or hold 
longer with an additional deposit of margin. As we have 
agreed, your cotton shall be held as long as you desire, so 
long as we are secured by proper margin, and in any event 
shall not be sold without previous consultation with you, 
and giving you an opportunity of holding, if you wish, by 
deposit of additional margin in case that now in hand should 
be consumed.” 

Again, they write as follows, in letter dated June 18, 
18738, to-wit: ‘ But, as you stated in a recent letter, that you 
did not care to lose any more than covered by your present 
marginal deposit, and, as at present prices, the value of the 
securities deposited is even now about consumed, and our 
friends, as you will see by the above extract, expect us to 
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keep covered against further losses, and the time rapidly ap- 
proaches when ‘the cotton will likely be tendered, we must 

ask you to place a further deposit in our hands, or we must 
be under the necessity (much against our wishes) of inform- 
ing our friends that you decline to deposit any further 
margin, and the cotton is with them to sell at their discre- 
tion.” 

Again, on the 4th of jee, 1873, they. write as follows: 
“Or, thirdly, if you prefer this course, you can order the 
cotton for July- August delivery, to be received when ten- 
dered, and sold as spot cotton. And, if you will allow us to 
say it, we think this is the best course for you to pursue.” 

Further along in same letter, they write as follows, to- 
wit: “ We shall ask the advice of our friends in Liverpool 
to-night, as to whether it will not be cheaper for you to re- 
ceive the cotton than to transfer at 3-16d. difference. If 
they say it is cheaper, shall we instruct them to receive the 
cotton when tendered, and sell as received? If you desire 
them to adopt the former course, we will understand you if 
you telegrapl: us thus—‘ Telegraph Liverpool receive and 
hold; I deposit proper margin.’ But if you prefer the 
latter course, whivh we advise, we will understand if you 
telegraph thus—‘ Telegraph Liverpool receive and sell.’ 
There are times when it is best fo meet the loss squarely 
and have done with it—when it is cheaper to pay at once 
in dollars what seems an inevitable loss, and save in peace 
of mind the constant care and vexation of spirit that the 
slow weeks bring.” That, accordingly, on July 5, 1873, 
(the next day) complainant telegraphed to Russell & Potter 
to receive and sell as spot cotton (that is, cotton on the spot 
and actually delivered), which dispatch Russell & Potter 
said they had received, and had “cabled on” to “our Liv- 
erpool friends ;” that after he had distinctly informed Rus- 
sell & Potter that he was unwilling to, and would not, lose 
more than the $30,000 bonus up, he did, on July 2d, 1873, 
put up $5,000 more to meet any future loss, and not to go 
to any back loss, if there was any; that thus, after being 
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notified to receive and sell as spot cotton, they clamor for 
more margin, giving reasons and offering inducements to 
Heard to put up more, and when he puts up $5,000 more 
to cover loss in the future, he is told, two days after, that 
his margin is gone, and unless $5,000 or $6,000 more is put 
up, Russell & Potter will notify their “ Liverpool friends” 
to sell to save themselves; that complainant has been in- 
formed by Russell & Potter that 2,000 bales of cotton were 
purchased for him for future delivery, in January and Feb- 
ruary, 1873; that, until about July 10th, 1873, Russell & 
Potter claimed to be complainant’s agents, but on the 7th 
day of August, 1873, they wrote to him that they had been 
acting merely as “inter-agents;” that complainant further 
alleges they could then have sold and saved any loss more 
than the margin up; that good faith and ordinary diligence 
were not exercised in thi: that complainant’s cotton was 
worth, at market price, never less than 83d, and at times 9d., 
and yet was sold by defendants at 84d., and that when com- 
plainant, following the advice of Russell & Potter, tele 
graphed them to receive when tendered and sell, yet they 
did not do this, although they had agreed to follow his in- 
structions, but held the cotton that had been tendered, at 
great expense, and sold that which had not yet been ten- 
dered at a heavy loss, amounting to at least $8,000; that 
defendants refuse to allow complainant to examine his let- 
ters written to them ; that, although Russell & Potter claim 
that the cotton was-sold in July, yet they furnish no account 
until October 23d, 1873, and then an imperfect and unsat- 
isfactory account is rendered, not giving name of purchaser, 
ete., etc.; that, without any authority from complainant, 
his cotton was sold in July at $-———, and a re-investment 
made at once, at $ , entailing a loss of $ ; that 
complainant instructed Russell & Potter to receive his cot- 
ton as tendered and sell at once, but that instead of selling, 
they held the cotton, whereby a loss of $8,000 occurred, 
which should not be put against his collaterals, as it was 
occasioned by disobedience of his instructions; and if not 





AUGUST TERM, 1877. 31 


Heard vs. Russell & Potter et al. 


placed against his collaterals, he had plenty of bonus up, 
and the sale was unauthorized and unnecessary, and the loss 
thereby occasioned should not fall on complainant; that, 
instead of complainant owing defendants, they are indebted 
to him in the sum of $5,000 + $6,000 = $11,000 of collat- 
erals; that, by their own admission, Russell and Potter have 
only paid out $23,000, and yet are trying to sell $35,000 of 
collaterals, although Leech, Harrison & Forwood owe com- 
plainant $7,000 or $8,090; that Leech, Harrison & Forwood 
are residents of Liverpool, England, and to allow a sale of 
complainant’s collaterals, and oblige him to seek redress in 
the courts of a foreign power, will be against public policy 
and the rights of our own citizens ; that said Leech, Harri- 
son and Forwood are not represented in this state or coun- 
try; that such sale being illegal (for aught complainant 
knows, Leech, Harrison & Forwood may be insolvent), he 
(complainant) is without adequate remedy at law, etc., ete. 
Prays for injunction restraining sale of securities by Russell 
& Potter, or delivery of the same to Leech, Harrison & 
Forwood, or payment to Leech, Harrison & Forwood 
by Russell & Potter of notes the latter have given 
on account of complainant, or other payments to them 
(Leech, Harrison & Forwood) of any moneys on said ac- 
count; also, enjoining Russell & Potter from negotiating 
or disposing of said securities. Prayer for immediate in- 
junction on legal grounds stated. Prayer for delivery to 
complainant of $5,000 last deposited, and payment of amount 
found on hearing that complainant has sustained by unskil- 
ful and fraudulent conduct of defendants, and for general 
account. Prayer for subpeena, ete. 

Defendants filed their answer, in which they make the 
following allegations : 

They admit giving notice of the sale, but deny that it 
will cause irreparable loss; deny all wasteful and fraudulent 
conduct, or bad faith, or want of strict obedience of instruc- 
tions on the part of themselves, or of Leech, Harrison & 
Forwood, who, they admit and allege were their agents in 
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the matter. They admit having conversations with Heard 
before this transaction, January 31, 1873, but deny having 
used any wrongful means to induce him to enter into the 
business. They allege that they received an order from 
Heard to buy on his account 2,000 bales of cotton, April 
and May delivery, in Liverpool, at 9#d., and cabled to Leech, ° 
Harrison & Forwood to buy accordingly for Heard (name 
not mentioned in cablegram) 2,000 bales cotton, and for 
themselves 500 bales. Received reply, January 29, 1873, 
that March-April (not April-May, as ordered) deliveries are 
10d.; communicated this to Heard; the same day cabled 
to Leech, Harrison & Forwood to buy for a friend 2,000 
bales, for themselves 500 bales, at not exceeding I0d., May- 
June delivery; that Leech, Harrison & Forwood, February 
Ist, 1873, report purchase of 1,400 bales of cotton at 10d., 
and 200 at 9 15-16d., on account of B. W. Heard, and on 
February 5 they report purchase of 2,000 bales at from 
9 13-16d. to 10d. for account of Heard. That notice of this 
was given to Heard February 1, 1873, although report in full 
was made February 5, 1873. That market declined, and they 
required more margin of Heard ; that he wrote them March 
15, 1873, agreeing to put additional margin required ; that 
March 20, Heard wrote that he wanted to forfeit the 
contract ; that, as this could could not be done, on March 
26 he put up $10,000. (He had previously put up $10,- 
000, not referred to in answer.) That April 28, 1873, 
Heard wrote that he should hold until last of summer until 
a better price prevailed; that cotton continued to decline, 
and that May 16 Heard deposited $10,000 more. They 
admit that Heard did not know or correspond with Leech, 
Harrison & Forwood, but allege that their names were 
furnished to him and his communicated to them (L. H. & 
F.) January 28, 1873; allege again that Leech, Harrison 
& Forwood are their (Russell & Potter’s) agents. They 
allege that, although Heard didn’t know that any cot- 
ton was bought, yet that he was kept informed. They 
admit of receiving Heard’s letter of May 19th and their re- 
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ply of May 20th, 1873. [Letters wherein Heard says he 
will lose no more than the $30,000 up, and to which they 
reply, admitting receipt of this notice, but saying they will 
not sell without notifying him.] They deny that the $5,000. 
margin, deposited July 2d, 1873, was put up against future 
loss only, but that in their letter of July 4th, 1873, they 
called for margin to cover a loss already accrued in exchang- 
ing, at Heard’s request, July-August delivery to a delivery in 
September. They allege that Heard notified them July 10, 
1873, declining to put up more margin, and that they cabled 
Leech, Harrison & Forwood that this was so ; “ protect your- 
selves; we have $10,000 margin, besides the £4,184 3s. 9d. 
already remitted.” They deny that Heard lost $8,000 by 
the disobedience of instructions on the part of Leech, Har- 
rison & Forwood, when (as alleged in bill) they were re- 
quired to receive when tendered, and sell as spots. They 
explain their failure to show Heard his letters because it 
was inexpedient. 

They allege that Leech, Harrison & Forwood’s account 
sales are correct and in proper form. They admit that they 
know nothing of the actual transactions of Leech, Harrison & 
Forwood. Deny insolvency of Russell & Potter or of Leech, 
Harrison & Forwood, and allege insolvency of Heard. They 
claim that Heard owes them, as their agents, $13,677.99, in 
addition to $25,000 raised on his securities by hypothecation, 
or a total amount of $38,677.99, for which amount, less the 
value of his securities (par value, $35,000,) they pray judg- 
ment. They claim the contract was legal under the laws of 
Georgia, and allege that before the filing of this bill these 
securities were, with the knowledge of Heard, hypothecated, 
and that they gave the long notice to allow him time to re- 
deem them. 

Subsequently to the filing of the bill and answer, to-wit: 
at April term, 1875, counsel for defendants moved for the 
appointment of an auditor, which motion was resisted by 
counsel for Heard; but, April 23, 1875, the judge presid- 
ing passed an order appointing William T. Gould, Esq., as 
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auditor. At once counsel for Heard duly filed his excep- 
tions thereto, which were certified to be true, and are as fol- 
lows: “After argument on behalf of the objections, the 
court, without examination of the record, but relying upon 
the statement of counsel for the defendants, to the effect that 
the case was one demanding the appointment of an auditor, 
granted an order appointing an auditor in the case, notwith- 
standing counsel for plaintiff said he made no question upon 
the accuracy of the account, or its footing up, but was at- 
tacking the bona fides of the transaction, and objected to 
the appointment and refused to agree upon any person as 
auditor, to which ruling and decision counsel for complain- 
ant excepted at the time, and hereby excepts and prays that 
the same may be certified and allowed and spread upon the 
minutes of the court in terms of the law—Hook & Webb, 
attorneys for complainant.” To which the following certifi- 
cate was added, on same day, April 23,1875: “The fore- 
going exceptions, examined by me, are hereby certified to be 
true and allowed; and it is further ordered that they be 
spread upon the minutes in terms of the statute.” Signed 
by the presiding judge. 

Counsel for complainant claim that this erroneous appoint- 
ment of an auditor, and the subsequent action taken thereon, 
is the cause of the adverse verdict. 

When the auditor held his session, counsel for Heard, the 
complainant, filed their protest is writing to his acting, on 
the ground that this was no case of complicated accounts, 
but that the issues made were fraud, illegality, and want of 
due diligence, none of which were proper issues for an audi- 
tor to try. Also, on the ground that the order appointing 
an auditor conferred no specific powers, and is too general, 
(it appointing him “with all the authority vested by law in 
auditors,”) and that under such an order he could only adjust 
complicated accounts, and that as none such existed he had 
no actual power, ete. 

Notwithstanding this, the auditor proceeded to act, over- 
ruling said protest, but embodying it in his report. Heard 
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did not testify before the auditor, his counsel believing that 
the auditor-had no right to hear or decide issues of good or 
bad faith, disobedience or obedience of instruction, ete., 
made by the bill. 

The auditor, after hearing the evidence submitted before 
him, made a report In this report, notwithstanding the 
objection made and protest filed against his passing on ques- 
tions other than those of account, the auditor says, after set- 
ting out some circumstances indicating fraud: “In all this 
Isee no sufficient evidence of fraud of which a charge should 
be clearly proved.” It was urged that this remark unques- 
tionably had great weight with the jury—should not have 
been made at all—and is in direct conflict with section 
2751 of the Code, which says that fraud being subtle, slight 
circumstances may be sufficient to carry conviction of its 
existence. The auditor also, notwithstanding said objections 
and protest, reported that there was no failure to obey in- 
structions. 

Counsel for complainant duly excepted to this report, be- 
cause it was an argument and not a report; because there 
was no complication of accounts, in which case only he could 
have reported ; because the report assumed the deposits were 
for purchase of cotton for future delivery, for which assump- 
tion there was no evidence ; because it was not accompanied 
by any brief of evidence ; because it asserts that the whole 
2,000 bales were in fact purchased and delivered, which by 
defendant’s witness Forwood (the only person who has ae- 
tual knowledge of the transaction in Liverpool,) is admitted 
to be untrue, he testifying, in answer to third direct inter- 
rogatory, says: “ Only 200 bales,were actually received.” Ex- 
ceptions were also taken to assumption on part of auditor that 
the $35,000 margin was exhausted in July and August, 1873, 
and that Leech, Harrison & Forwood sold at a heavy loss to 
save themselves, when there is no evidence to prove it, and 
it is in fact untrue; because the auditor, against protests and 
objections of Heard’s counsel, passed on questions of bad 
faith and disobedience of instructions; because the auditor 
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assumes that failure of Leech, Harrison & Forwood to an- 
nex to their answers to interrogatories two important let- 
ters, one in which Russell & Potter, who had been employed 
and trusted by Heard, wrote to Leech, Harrison & Forwood 
that they had acted in their (Leech, Harrison & Forwood’s) 
best interest, and the other of similar purport, were not, un- 
der the circumstances, a badge of fraud; because the audi- 
tor assumes that there is no difference between the instruc- 
tions given by Heard to Russell & Potter (by advice of 
latter) “to receive when tendered and sell as spots,” and the 
instructions by Russell & Potter, thereon given to Leech, 
Harrison & Forwood, “sell cotton account Heard fast as 
tendered; do your best.” [The first instructions were to 
receive as tendered and sell as delivered. The one trans- 
mitted was to sell as tendered without requiring delivery. ] 
Because the auditor assumes that the usual rule relating to 
factors giving right to sell when margin was nearly or actu- 
ally exhausted, applies, and that such was this case, whereas 
there is no proof of such exhaustion of margin, and there 
was a special agreement on part of Russell & Potter with 
Heard, admitted in their letter to him, dated July 4, 1873, 
as follows: “ You can order the cotton to be received when 
tendered and sold as spot cotton, and this we advise,” ete., 
and requiring no additional margin, and yet the report holds 
that although he followed this advice, the cotton was sold 
at heavy loss, because he did not put up additional margin, 
etc., ete., ete. 

When the case was called for trial, jury empanneled, etc., 
the court refused to hear argument on these exceptions, and 
overruled the same, and this is complained of. 

The court allowed the report, without amendment, or 
erasure to be read, as pleadings and as evidence ; and this is 
complained of. 

The evidence was voluminous, and is omitted as unneces- 
sary to an understanding of the decision. 

After argument by counsel, the court delivered: the fol- 
lowing charge to the jury: 
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“ GENTLEMEN—In order that you may properly discharge 
the duties incumbent upon you to find a verdict according 
to the law given you in charge, you must take the law from 
the court. By the law, it is the duty of the judge presiding 
to give the law to the jury, and the jury must be governed 
by it, whether it is correct law or not that I give you, it is 
for another court to say; you are bound by it. And, first, 
you must ascertain who are the parties to this case and the 
relation they bear to each other. I don’t mean the par- 
ties mentioned in the bill, whether Heard or Russell & 
Potter are parties, but I mean the true position of the par- 
ties to each other. Then the next thing is, what was the 
contract? If you find by the evidence that this was a con- 
tract made by the plaintiff with the respondents, Russell & 
Potter, to have purchased for him in Liverpool 2,000 bales of 
cotton, and that the cotton was to be purchased and received 
by those parties over there, then, if they disclosed his name, 
and he adopted that person as his agent there to purchase, 
then it was a transaction made through Russell & Potter 
with the persons in Liverpool, and that would make the 
parties in this suit complainant; and Leech, Harrison & 
Forwood, Russell & Potter being the agents for both parties. 
And now you are to determine that from the evidence in 
the case, the contract, receipts, and all subsequent action of 
the parties, and thus determine what kind of a contract that 
was, and the relations the parties sustain to each other. I 
will repeat: if you find this was a contract made for the 
complainant with the parties in Liverpool through Russell 
& Potter, and that Heard recognized them, then Leach, Har- 
rison & Forwood are the real parties with complainant, and 
Russell & Potter are not liable for the acts of the Liverpool 
persons; but if Russell & Potter agree to- purchase this 
cotton for Heard at $5 per bale, they are principals, and 
the parties over there were only their agents in Liverpool. 
Now, if Leech, Harrison & Forwood and Heard are the 
principals, then the agents here, Russell & Potter, are only 
responsible to Heard to do as they were directed, and obey 
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his instructions, and if they failed to do this, they are liable 
for whatever damages Heard may have sustained thereby ; 
but for the failure of the Liverpool house to obey these in- 
structions, they (Leech, Harrison & Forwood) are responsi- 
ble, and not these defendants. Now, all this is on the idea 
that this was a legal contract that could be enforced. There 
has hardly ever been a gold, or silver, or paper dollar but 
that somebody has tried to counterfeit it; sometimes the 
difference between the genuine and the counterfeit is so close 
that a person has to be an expert to detect it. I have been 
often imposed upon myself. 1 mean by this to say, that 
there are genuine contracts for future delivery. The ne- 
cessities and wants of the commercial world require them. 
If, for instance, a capitalist wants to make a contract to sell 
a million dollars of goods. He setsdown: my capital in these 
mills is $500,000. Now he can estimate the expenses of the 
raw material. He then goes to a responsible house and can 
make a contract with the party to deliver him in May, June, 
July, August, September, or October 2,000 bales, or 10,000 
sides of leather, ete. “ How much is it?” he asks. “Ten 
cents a pound.” Then he can make a calculation and con- 
tract with the buyer. This is an honest contract for future 
delivery, and is recognized by the laws of Great Britain, or 
any other country. But now comes in this counterfeit— 
this imitation. The decision of Parker was good in the case 
of a genuine transaction, which is fair and legal. In comes 
a fellow who wants to make a contract for future delivery, 
saying: “Ill make a spec on this business.” His business 
is not legitimate. He isthe counterfeit of the honest dealer 
or contractor. He isa disorganizer of trade. He interferes 
with the natural laws of trade. He injures the interest of 
every honest workingman in the country. Their interests are 
disorganized by this class. He clogs the whole system of hon- 
est labor and capital. It is gotten up by brokers, sharpers 
-and blacklegs to speculate on something they have not, or 
don’t expect to have. But it sometimes is said that the 
business is governed by rules. So is “seven-up” governed 
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by rules. A jack can take a ten, a king a queen, and an ace 
can take a king. It has been called disreputable ; there are 
marked cards; some fellows can deal a trump whenever 
they want to. So has “ draw-poker” rules, like as gambling 
in futures has rules.~ They say this future business is fair. 
So is “seven-up” if a fellow deals fair hands. I think the 
paste-board gambling is the best of the two. In “ futures,” 
a man gets up his $5,000 or $10,000, or more, and when it 
is gone he is led along to put up more to “to keep his mar- 
gin good.” When he can go no further, he can be closed 
out. In paste-board gambling, it only takes the pile a 
man has up; but in this future gambling, they keep calling 
on their victim to “keep up his margin,” until he is squeezed 
as dry asa lemon. Often young men—clerks, who get $50 
a month—put $25 in futures because they can buy five bales 
of cotton. Probably he keeps the boarding house keeper 
out of what he owes; the boarding house keeper is thereby 
embarrassed. The next month he has to put up $25 “to 
keep up his margin.” Again his board is not paid, and soon 
he gets to taking money out of his employer’s drawer, and 
yet this kind of gambling is called legitimate and proper. 
I say it is more pernicious than paste-board gambling. 
Hence I thought that, as judge of this circuit, whenever this 
sort of gambling—this Wall street gambling—was devel- 
oped in a case brought before me, I would set my face 
against it. If this was a transaction of this sort, in which 
there was to be no delivery of cotton, I charge you that it 
is against the policy of the law of every country that ex- 
pects and wants a man to work honestly fora living. If 
that is not the nature of this contract, what is its nature ? 
There was a case tried here once before—I needn’t name 
the parties. It is unfortunate that all the courts are human 
nature, more or less liable to be influenced by the consid- 
eration of the parties in the case. It is unfortunately the 
ease. The supreme court decided that the parties who 
acted as agent for this party, and had expended money for 
him in business, were entitled to all the money they had 
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expended for him in that trade. For instance, if Russell 
& Potter received $25,000 or $30,000 of Heard’s mon- 
ey, and have transmitted that money in accordance with 
Heard’s knowledge, direction and instruction, or subse- 
quent ratification, he cannot recover. That is what they 
decided in the Hewitt case, and this case is all fours 
with that. If they have appropriated $35,000 in gambling 
in Liverpool, or anywhere else, with Heard’s knowl- 
edge or consent, if he subsequently recognized it, he cannot 
recover any money back. If they hypothecated the bonds 
of Heard in this sort of a transaction prior to the commence- 
ment of this suit, then he is not entitled to recover one cent 
back. Well, how about this claim in set-off of some $6,000 
found against Heard by auditor’s report? To enable them 
to recover, they must show that the money was paid out 
at the request of Heard. If this is that class of contracts, 
if they paid it out without the direction of Heard, or he has 
not ratified it since, they are not entitled to recover it back. 
To enable them to recover, they must have paid the money 
out at Heard’s direction, instruction, or subsequent ratifica- 
tion. To find the balance against Heard depends on two 
things—that the contract was legitimate, and, if a legitimate 
contract, there had been no fraudulent practice, or disobe- 
dience of instructions. If you find it was a legitimate con- 
tract, and there was no fraud, then they are entitled to re- 
cover every dollar of it, and interest. I have now given 
you what I consider the law applicable to the case, and you 
are to apply it to the facts. I don’t understand the mean- 
ing of the word “ margin,” as now used. It used to be con- 
sidered to be the margin or difference in price on articles 
between two places, Augusta and Savannah, New York, 
ete. That is a legitimate margin. A man found that an 
article was higher in one place than in another, and he would 
buy and ship to the place where it was highest, and the dif- 
ference between price paid, and expenses added, and the 
price for which ’twas sold, was the margin. If by term 
margin is meant the difference between the price paid and 
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the market price at the day, then I can understand it. But 
this agency to buy and sell cotton at 9d. and 10d., when there 
is no cotton in hand, and the seller must buy to fill his 
order, and may deliver at his option within periods stated, 
is a speculation on chance, and money put up to meet the 
chances in the price of the market is a margin I don’t un- 
derstand, and the law don’t recognize in these transactions. 
It always seems a one-sMled, jug-handled sort of business. 
It’s always more margin, more bonus. It is to the interest 
of the state and the péople of Georgia to prevent all this 
kind of Wall street gambling. 

After the charge the jury retired, found and returned the 
following verdict: We, the jury, find for the defendants the 
amount of $6,753.83, with interest from September 28th, 
1875.” 

Complainant duly moved for a new trial, on the following 
grounds, in brief : 

1. Because of the appointment of the auditor. 

2. Because the auditor passed upon questions of fraud, 
misdirection, disobedience of instructions and bad faith, 
against objection and protest. 

3. Because the court refused, on the trial, to allow com- 
plainant’s counsel to be heard on the exceptions to auditor’s 
report, although it was shown that the auditor passed on 
questions of fraud and other issues besides accounts. 

4. Because the court allowed the report to be received as 
pleadings and as evidence. 

5. Because the court overruled the exceptions (hereinbe- 
fore stated) to the report. 

6. Because the court allowed defendants to use as evi- 
dence their entire answer, because complainant had used 
those portions admitting that Leech, Harrison & Forwood 
were their agents. 

7. Because, against objections of complainant’s counsel, 
the court requird Heard to answer whether or not he had 
engaged in similar transactions before, and successfully, his 
answer being in the affirmative. 
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8. Because the court overruled the objections of com- 
plainant’s counsel to the admission of letters written by 
Russell & Potter to Leech, Harrison & Forwood, and from 
Leech, Harrison & Forwood to Russell & Potter, and from 
Russell & Potter to Heard; and also erred in refusing to 
rule out four of them that had been read (dated May 21, 
June 6, July 3 and July 24), on motion of complainant’s 
counsel. These letters were writtén—many of them—after 
Heard’s cotton had been ordered by Russell & Potter 
to be sold to protect the Liverpool house, or rather after 
Russell & Potter had telegraphed Leech, Harrison & For- 
wood early in July, 1873: “ Heard refuses to put up more 
margin. Protect yourselves.” 

9. Because the court erred in refusing to give the follow- 
ing request, duly made by complainant’s counsel: “If Rus- 
sell & Potter, or their agents, Leech, Harrison & Forwood, 
disobeyed Heard’s orders to receive when tendered and sell 
as spot cotton, Russell & Potter are liable for all damages 
proven to have been thereby occasioned.” There was in 
evidence a letter from - Russell & Potter to Heard, dated 
July 4, 1873, offering him three plans, and advising hii to 
adopt the last, to “receive when tendered and sell as spots.” 
He, as by letter of July 5, 1877, shown, adopted this advice. 
Their telegram to Leech, Harrison & Forwood was sent 
forward July 5, 1873. Leech, Harrison & Forwood were 
their agents. If sold at once, loss would have been covered 
by margin and $103 more. [See said letter of July 4, 1873.] 
The sales were not made at once, but were not completed 
until September 30, 1873. The loss claimed against Heard 
is $6,753.58. 

10. Because the court, in giving the charge that, “ If, 
however, you find that $24,000 had been paid in good faith 
before suit, and $11,000 remained in their hands until after 
suit, it is a fund in court subject to Heard’s claim,” erred 
in saying: “But I give this charge with the qualification 
that the $11,000 remaining in their hands had not been, with 
the knowledge or consent of Heard, hypothecated to raise 
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funds to be forwarded. If this had been done, then the 
$11,000 and the $24,000 go together.” 

11. Because the court erred in charging, at defendants’ 
request: “The complainant cannot take advantage of his 
own failure to testify before the auditor, if it appear that 
he was present and failed to testify,” and also in adding: 
“He can’t claim anything by it, if he had the opportunity 
and failed to avail himself of it. He had the chance to put 
in his evidence, and didn’t do it. It cannot affect the audi- 
tor’s report ; he is bound by it.” 

12. Because the court erred in charging, at defendants’ re- 
quest: “If the contract, when made, was reported to Heard 
and -he ratified it, the contract was his and he was bound by 
it.” 

13. Because the court erred in charging the jury, at re- 
quest of defendants’ counsel: “ Factors have a general lien 
tor all advances made, and have the right to sell to secure 
themselves from loss when, in their judgment, it is necessary, 
to save themselves from loss.” 

14 and 1& Because the verdict was against the evidence, 
the law, the charge of the court, ete. The charge to the 
jury, hereinbefore set out, was made part of the motion. 

After argument, the court, on the 22d day of January, 
1877, rendered the following decision : 

“JT am fully persuaded, from the evidence disclosed in the 
case, that the transaction was a clear case of gambling in the 
sales of cotton for future delivery, and that, like most per- 
sons in gaming or betting against a fixed game, the better is 
bound to lose. That this species of gambling is against both 
public morals and policy, I have never entertained a doubt. 
The producer of cotton, when he goes to market to sell, is 
met in the market by a man who has no cotton, but can sell 
for future delivery more cotton than a state can produce, 
and when his contract matures, can settle the difference be- 
tween the then ruling price and the contract price, if his 
margin of ten per cent. is good for it. In this it is injurious 
3 
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to the honest, hard-worked producers by increasing the 
number of sales to fabulous amounts, and thus it interferes 
with and disturbs all legitimate business and trade. A far- 
mer comes into town with a load of corn, and when about 
to sell it at 60c., one of these huckstering sellers for future 
delivery comes up and says, “I will deliver you what corn 
you want next week for 50c.,” and compels the farmer thus 
to take 50c., and this is quoted as the market price until 
other markets, by selling or purchasing, regulate it. Ifseven- 
up, poker, faro, or any other game played with cards, is de- 
moralizing on account of the betting carried on, why is not 
this betting upon the price of cotton at a futureday? And 
what can be said to be more fair than a game when -each 
party can alternately shuffle and deal the cards, and after 
looking at his hand, exercise the privilege of betting or not, 
and naming your amounts, ete., and when you get broke, or 
spend your cash in hand, quit?” . 

“Tn this game of futures you seldom see or know the man 
with whom you are betting—never seeing the stakes on one 
side, and can continue to bet as long as the margin is held 
good ; thus decoying the victim by small sums or stakes 
until he is forced to turn loose himself and allow his antag- 
onist to settle up, sell out and manage things all his own 
way, and furnish you with his statement of accounts and 
balance sheet, and perhaps your own agent enjoying with 
your antagonist a portion of the proceeds of commissions or 
profits. This game, too, is legitimate, and opens the door 
to demoralize even the elect. For myself, I feel fully as- 
sured in saying that a more injurious traffic or business to 
the public interest has not been carried on in my day, and 
that it is equally demoralizing with every species of gaming, 
and more dangerous. In this case, though it seems to have 
been carried on through an agent, as perhaps it is in every 
case, our supreme court held it to be legitimate, and, in 
a more recent case, held that settlements between buyers and 
sellers of futures could not be changed, thereby seemingly - 
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affirming the previous decision of the court, and even going 
further. I must, therefore, in deference to the decision of 
that court, yield my own personal judgment, until the legis- 
lature, by proper enactments, shall place this traffic where 
it properly belongs—in the tenth division of the Penal Code. 
The motion for a new trial is, therefore, refused on all the 
grounds taken.” 
To this decision complainant excepted. 


Hoox & Wess, for plaintiff in error. 
Frank H. Mituier; J. C. C. Biack, for defendants. 


Jackson, Judge. 


This was a bill filed by Heard against the defendants, for 
an account of moneys received by Russell & Potter from him 
and expended by them through Leech, Harrison & Forwood, 
of Liverpool, England, in the purchase of cotton for him. The 
immediate purpose of the bill, it seems, was to enjoin Russell 
& Potter from selling securities put in their hands by Heard 
as margin to cover losses in the purchase of futures in cot- 
ton. The main allegations in the bill were that they (Rus- 
sell & Potter) had disobeyed the instructions of Heard, after 
inducing him to cover margins from time to time, amount- 
ing to some thirty-five thousand dollars, and that thus he 
had been damaged by them, and the prayer was for account, 
and relief, and injunction against selling the securities. 

The bill waived discovery, but the defendants answered 
fully, putting in issue most of the allegations in the bill. 

After the issues were made and testimony taken, the de- 
fendants, who had set up their account against Heard, 
and who claimed an indebtedness to them on a long 
account of purchases of 2000 bales of cotton and repurchases 
of future deliveries to cover losses from time to time, cable- 
grams and telegrams, and expenses of like character, asked, 
for an auditor. The chancellor appointed an auditor over 
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objections of complainant, and he excepted, filing an inter- 
locutory bill of exceptions. 

When the auditor’s report was filed in the clerk’s office, 
no order was taken thereon, allowing the same or approving 
it, or giving time to except thereto, but exceptions were 
filed thereto by the complainant, mainly on the ground that 
the auditor transcended his powers, and reported an argu- 
ment or conclusion on frand and failure to follow instruc- 
tions rather than, or in addition to, a statement of an ac- 
count proper between tlie parties. These exceptions were 
filed in vacation, but the report was returned and filed in 
the clerk’s office, and no order taken thereon to show that 
it was returned in term. 

At the next term thereafter, the case came on for a hear- 
ing, and the jury, under the charge of the court, brought in a 
verdict of upwards of six thousand dollars against Heard, as 
balance due Russell & Potter by him, for moneys paid by 
them to Leech, Harrison & Forwood. A motion was made 
by Heard for a new trial, on various grounds therein set out. 
It was overruled, and the complainant excepted. The ques- 
tion is, did the court err in refusing to grant a new trial 
on any of the grounds taken in the motion, and on which 
error is assigned here ? 

The first ground is, that the court erred in the appoint- 
ment of an auditor. Inasmuch as no assignment of error 
thereon was made on the original interlocutory bill of excep- 
tions, the point was made that this could not be made a 
ground for the grant of a new trial, and error be assigned 
because the court refused the new trial on the error commit- 
ted—if one was committed—at a prior term of the court. 
There was doubt on our minds about this point ; but, on re- 
flection, we do not see why the appointment of an auditor 
at a previous term should not be made a ground for a new 
trial, when his report was read in evidence, and may have 
controlled the verdict of the jury. The judge who appoint- 
ed the auditor, though not the same individual who tried 
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the case, was the same court, the same official person ; and 
if the court had erred at any time in the progress of the 
trial, we do not see why it could not correct the error after 
trial on a motion for a new trial. Of course the party must 
except, and put the point on record, so as to perpetuate the 
exact memory thereof ; but the same point thus perpetuated 
of record, may be renewed, on the motion fora new trial, so 
as to allow the court, if it wili, te correct then the error it 
had previously committed, if error it was. Inasmuch as if 
it were error, this court would, on appeal to it, order a new 
trial, we cannot see why the court below could not, on re- 
flection, do the same thing ; just as it often does correct, on 
such a motion, its errors in admitting or rejecting evidence, 
or in its charges to the jury. 

The fact is, that the trial of a case may be said, with pro- 
priety, to embrace the entire proceedings, from its first foot- 
ing in the court to the final exit therefrom with judgment ; 
and the motion for a new trial may well embrace every act 
of the court, from inception to verdict, if excepted to at the 
time the error was committed, or alleged to be, and spread 
on the record for certainty that it occurred as alleged in the 
motion for new trial. 

2. But conceding that the assignment of error is properly 
and substantially made on this interlocutory bill of excep- 
tions, did the court err in appointing the auditor? We all 
think that it did not err. 

This bill does involve accounts and long accounts be- 
tween these parties. Its prayer, among other prayers, is for 
general account. It was, therefore, in the discretion of the 
court to appoint an auditor in this case against the wishes 
and assent of either party. The act of 1871 fully embraces 
such a case. It is true that this court held in Vanduzer’s 
case, in 37 Ga. 299, that an auditor could not be appointed 
except on consent of parties, but the act of 1871—see Code 
§ 3139 and acts of 1871-2, page 54—embraces cases of ac- 
count, and enables the court to appoint an auditor with or 
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without the consent of the parties. It was right then that 
the court should appoint the auditor. Nor does it matter 
on what testimony, or from what sort of examination of the 
ease, thorough or cursory, the appointment. was made, pro- 
vided always that the case authorized it. The court should 
satisfy itself. If it judged wrong, its judgment can be re- 
viewed here, and in the event its discretion were abused in 
appointing an auditor in a case not authorizing such ap- 
pointment, or in appointing an improper person from bias 
or want of capacity, its decision could be corrected. The 
presumption is that every man occupying the exalted and 
reponsible position of judge of the superior courts, with 
the eyes of an enlightened and vigilant bar ever upon him— 
a bar who are his judges, and by whose judgment his char- 
acter, judicial and personal, will be weighed by the com- 
munity—will discharge this as every other duty—fearlessly 
and impartially. And the presumption is that the auditor 
so appointed, usually a member of the bar, will discharge 
his duties with like impartiality—seeing that he too is sur- 
runded by his peers, his brethren of the bar, and that his 
professional reputation is staked upon his conduct’ in the 
semi-judicial character in which he is called upon to act. 

3. But when the case came on for trial, the report of the 
auditor came up for consideration ; and certain exceptions 
thereto, filed in vacation between the term when the report 
was filed, if in term, or the time when filed, if in vacation, 
and the term of court when the case was called, and these 
exceptions came before the court, and the court thereupon 
overruled, or dismissed, to use the language in the record, 
the exceptions ; and this is another ground of the motion 
for a new trial on which error is assigned ; and then, instead 
of entering a decree on the report of the auditor, as pro- 
vided in section 4206 of the Code, or if the case was tried 
at all, trying it under section 4203 of the Code, upon such 
exceptions of fact as were taken to the auditor’s report, the 
court tried the case before the jury generally, and allowed 
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the entire auditor’s report, on law and evidence, to go to the 
jury as evidence. And upon all this error is assigned. 

Section 4203 is imperative in respect to the mode of trial. 
It declares that “the exceptions shall be the only issues of 
fact submitted to the jury, and the jury shal/ return a ver- 
dict on each exception seriatim.” 

Upon what ground the whole body of complainant’s ex- 
ceptions was dismissed, the record does not disclose. It 
must have been because-not filed in time, or filed in vaca- 
tion, we suppose. No time had been fixed for exceptions 
to be filed by any order disclosed in the record, as should 
have been done—see Code, §4203—and none being pre- 
scribed, as the exceptions were filed in the clerk’s office some 
time before the trial term, we think that they were in time. 
Nor are we aware of any law, or practice, which requires the 
exceptions to be filed in term only. Usually, so far as the 
practice has come under our observation, when the report is 
made, the court orders it filed for inspection of parties, and 
in the order prescribes a certain time in which exceptions 
thereto may be made and filed by either party; and this 
seems to us the better, if not the necessary practice as indi- 
cated in section 4203 of the Code. As no time was fixed, 
and no order made requiring the parties to except in term 
or vacation, and what time in vacation, we do not think that 
it was right to dismiss all the exceptions for either of these 
reasons. 

On-examining the exceptions, while some are exceptions 
of law and others of fact, it must be confessed that they are 
much’ intermixed ; yet, we think that there are some naked 
questions of fact made by the exceptions, which the jury 
ought to have passed epon. The proper course to be pur- 
sued by the judge, we think, was to have decided himself 
the questions of law made by the report, and to have elim- 
inated from it any errors found in the report suggested by 
those exceptions ; and then to have submitted the exceptions 
of fact to the jury—to be passed upon by that body, and a 





SUPREME COURT OF GEORGIA. 


Heard vs. Ruasell & Potter et al. 








verdict rendered on each exception seriatim. See §§ 4202, 
4203, 3097, 3138, 3139 of the Code. 

On the trial before the jury, as has been often held by 
this court, and as the Code expressly provides, the report on 
the facts—the finding on them by the auditor—is prima 
Jacie evidence on the trial of the exceptions before the jury ; 
but the entire report on law and fact, including the argu- 
ment of the auditor on legal questions, while proper for the 
consideration of the court on the legal exceptions, of which 
he alone judges, is not evidence for the jury, and should not 
have gone to them—especially as the trial was a general 
one, and not on the exceptions. See Code, $4203, and 47 
Ga., 414-434; 655 Ga., 28; 57 Ga., 142. 

4. In respect to what is proper matter to be passed upon 
by the auditor under the act of 1871, we think that it is the 
statement of account between the parties, and all facts 
necessary to be found in order to make that statement and 
arrive at the just balance between them. If, in a long and 
complicated account, any item thereof be attacked as un- 
lawful, or unfounded in truth and fact, then the auditor 
must determine the legality thereof, for final judgment by 
the chancellor, if excepted to, or the truth and fact there- 
of, for final settlement by the jury, if excepted to. For this 
purpose he may consider evidence, either written or oral, 
and determine the truth in his judgment of each contested 
item, and his ascertainment thereof is evidence prima facie 
for the jury. It will be seen by reference to the act of 
1871 (stat. 1871-2, p. 54, Code, §3139),-that it vests in the 
court power, at its discretion, to appoint an auditor at law, 
or in equity, to report upon matters of account, as formerly, 
by the decision in Vanduzer’s case, could only be done by 
consent of parties; and that the auditor’s proceedings, and 
the effect thereof, was to be the same in this case and under 
this statute as before by consent; for that act distinctly re- 
fers to $3082 and §3083 of Irwin’s Code for guidance, which 
are $3137 and §3138 of the Code now in use. 

In construing this act we must look at the old law, the 
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mischief and the remedy. The old law was, that an auditor 
could be appointed only by consent of parties. The mis- 
chief was, that sometimes a party was obstinate; that a jury 
could not well ascertain the account in the hurry incident to 
their investigations; that the judge saw that the case de- 
manded a close sifting and settlement, or ascertainment, of 
the account and its items, and, in his judgment, an auditor 
was needed, and then, as the remedy, the statute declared 
that he could appoint one, without consent, to do what 
formerly auditors, with consent, could do. 

Of course, as by consent formerly the powers of the audi- 
tor could be restricted to the mere calculation of arithmetic, 
if it pleased the parties, so now the same can be done by the 
court under the act of 1871. In this case the order is quite 
general, but we think that its true intent was to invest the 
auditor with the power to investigate and state the account, 
and ascertain the facts necessary to that work, and to go no 
further. 

5. When the report was in evidence—all of it, argument 
and legal decisions and all—the court told the jury that the 
complainant, Heard, was bound by it. It seems that Heard 
had not been sworn before the auditor as a witness, and 
some point had been made thereon, and in charging upon 
that circumstance by request of defendants, the court used 
the language. It was too strong entirely. If Heard were 
bound by the report, of course he could not get around 
what it found; whereas, the law makes the report on the 
facts submitted, only prima facie evidence. This re- 
port contained argument and law, and this charge bound 
Heard by that argument and that law. 

6. The complainant waived all discovery, but used a por- 
tion of the answer to show that Leech, Harrison & Forwood 
were the agents of Russel & Potter, and offered portions in 
evidence therefor; whereupon the court, on motion of de- 
fendants, allowed all the answer to go in as evidence. 

We approve this ruling of the court. If one party in- 
troduce part of a letter or other writing, the other may use 
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the remaining part. The rule should be stronger, or rather 
the reason therefor is stronger in case of the answer of de- 
fendants where discovery is waived. The complainant said 
by his waiver, “I can get along without your answer; I need 
none of it,” and he thereby deprived defendant of the great 
advantage of having his answer to be equal to two witnesses 
or one witness and strong corroborating circumstances; but at 
the hearing he was obliged to use a part of the answer, or at 
least he did so. When he did, he opened the whole answer 
for the use of defendants as evidence—not, indeed, as if no 
discovery had been waived when it would have been equal 
to two witnesses, but as equal evidence with the part put in 
by complainant. We think the court did right so to rule. 

7. Inasmuch as the question at issue involved imposition 
upon Heard by these factors and dealers in cotton, we see 
no error in allowing the defendants to show that he had 
dealt in cotton largely and was no tyro in the trade. 
Whether he had been a successful dealer or not might, per- 
haps, have been properly ruled out, but take it altogether 
we think there is nothing valid in the objection—certainly 
not enough to authorize a new trial on such a ground. 

8. The bill quoted certain letters from Russell & Potter, 
and they were relied upon. The court allowed the defen- 
dants to put in their entire correspondence with Heard, and 
with Leech, Harrison & Forwood, their Liverpool corres- 
pondents, about Heard’s business touching this cotton trans- 
action. It seems to have been the only way to open the 
whole case to the jury. It was the current history of the 
trade and its execution. It showed what Heard thought 
about.cottom, and did, and ordered done; what Russell & 
Potter directed the Liverpool men to do; and what the Liv- 
erpool men wrote and did. The letters were properly ad- 
mitted. 

9. The request to charge, that “if Russell & Potter, or 
their agents, Leech, Harrison & Forwood, disobeyed Heard’s 
orders to receive when tendered, and sell as spot cotton, Rus- 
sell & Potter are liable for all damage proven to have been 





AUGUST TERM, 1877. 53 


Heard vs. Russell & Potter et al. 





thereby occasioned,” without more, was properly refused ; 
because whether or not they ought to have received and sold 
would depend upon many other things, to-wit : the contract, 
the understanding about margins being kept up, and the 
right of the factors, under such contract, to sell before de- 
livery, and not as spot cotton, to save themselves, if such 
were the contract. 

10. Nor do we find any error in qualifying the fifth re- 
quest to charge. That request was, “If, however, you find 
that $24,000 had been paid, in good faith, before suit, and 
$11,000 remained in their hands until after suit, it is a fund 
in court subject to Heard’s claim,” which the court gave, 
but qualified by saying, “but I give this charge with the 
qualification that the $1100 remaining in their hands had 
not been, with the knowledge and consent of Heard, hypothe- 
cated to raise funds to be forwarded ; if this had been done, 
then the $11,000 and $24,000 go together.” The idea of the 
request was, that if money had been bona fide expended 
by Russell & Potter before Heard sued them, in reimburs- 
ing their correspondents and themselves, they might be pro- 
tected for such expenditure ; but not in regard to securities 
in their hands, after suit. The court told the jury that if 
these securities had been pledged by Russell & Potter, with 
Heard’s consent, to raise mouey to be sent forward to Leech, 
Harrison & Forwood, then such fund so pledged was like 
the money sent on, and must share the same fate. It seems 
right. 

11.. We see no error in the charge, that if Heard ratified 
the contract when reported to him, it bound him. 

12. As a general rule, factors have a general lien for all 
advances made, and the right to sell to secure themselves 
from loss; but if they agree not to sell except in a particu- 
lar way, then they are bound by the agreement. It follows 
that, as in this case, the complainant contended that there 
was such an agreement, the charge that they had such a lien 
was too broad, unless qualified by the addition, that though 
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such is the general rule, the contract, if there be one proven 
to the satisfaction of the jury, must govern. 

13. This suit having been brought by a party to recover 
from the agents certain moneys intrusted to them, to buy 
cotton on future delivery, and the agents having set up that 
the principal owed them money for losses they had sustained 
in buying the cotton for the principal, the law of the case 
and the legality of the recovery has been settled by this 
court in 45 Ga., 507; and while we regret that the decision 
then rendered by this court, as at that time constituted, does 
not meet the approbation of the able and experienced judge 
who presided in the court below in the case now under re- 
view, he will, we are sure, pardon us for reminding him that 
the judgment binds this court, as now constituted, as well 
as the superior court of the Augusta circuit, and that it can 
do no practical good to indulge in philippics before the jury 
against either the correctness or the morality of the law as 
then expounded. The decision complained of and inveighed 
against is a unanimous judgment, and until deliberately re- 
viewed and overruled, it is as binding as an act of the leg- 
islature. Code, §217. No request has been made of this 
court to review it, and we shall remain satisfied with and 
will feel resigned to enforce it, until it has been so reviewed 
and overruled; and we commend the like resignation to the 
court below. 

Whilst if fully and fairly tried, the verdict of the jury in 
this case may be the same as rendered on this trial, yet, inas- 
much as the case has not been tried according to law in our 
judgment, and the court committed error in respect to the 
auditor’s report, and in charging that Heard was bound by 
it, and in not allowing the issues of fact made in the excep- 
tions to that report to be passed upon seriatim, and in ad- 
mitting the whole report to go to the jury as evidence in a 
ease not tried on the exceptions to it, we reverse the judg- 
ment, and grant the complainant a new trial. 

Judgment _reversed. 
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Joun R. Jenxuys, plaintiff in error, vs. James W. Means, 
administrator, defendant in error. 


1. A written agreement, signed and sealed by the owner of a town lot, 
of the one part, and by certain contractors for building upon the 
same, of the other part, and attested by two witnesses, does not pass 
title from the owner to the contractors, the stipulations in the agree- 
ment being, that the owner will furnish to the contractors a certain 
described town lot, fronting about forty feet, and running back to 
an alley, upon which to erect two store-houses, eighteen by fifty feet 
each, and will furnish also five hundred dollars cash, and the excess 
of cost of these houses over tertain similar ones previously erected 
elsewhere, and will, when both houses are completed, either pay to 
the contractors, for each house, seven hundred and fifty dollars be- 
sides such excess of cost, or execute to them warranty titles for 
‘said lot upon which one of said store-houses is built, with all the 
rights, members and appurtenances to the same in any manner be- 
longing.” The owner having paid for both houses according to 
the terms of the agreement, has as full and complete title to his 
town lot as he had before the agreement was executed, and the con- 
tractors have no interest or estate therein. 


. Estoppel arising out of a failure to object to the erection of improve- 
ments on one’s land, is not applicable to an owner who is not shown 
to have been aware that the improvements were contemplated or in 
progress. 

3. Prescriptive title to land, is not established without proof of seven 
years continuous possession, under color of title, or twenty years of 
like possession where color is wanting. And, in order to connect 
the possession and rights of successive occupants, in computing the 
statutory term, it must appear that each successor held under or from 
his predecessor. 


. Where the plaintiff’s wall forms one side of a store-room, and a 
narrow strip along the wall, inside of the room, constitutes a part of 
the premises in dispute, the yearly value of the entire room for rent, 
may be proved as a fact for the consideration of the jury in assess- 
ing mesne profits. 


5. Mesne profits, though arising chiefly out of the improvements, and 
though the land, if vacant, would have been worth nothing for rent, 
are not to be diminished on account of the value added to the land 
by constructing the improvements, unless there be some evidence of 
what amount in value was so added, nor unless the defendant made 
the improvements, or they were made by some person from or 
through whom his claim of title was derived. 


. The boundary between two town lots being in question, due dil- 
igence requires that the records should be searched, before the trial, 
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for deeds from a known early proprietor, so as to see how the lots 
were described in early conveyances. 

. Discovery by the defendant in ejectment, after the trial, of a deed 
of which he was previously ignorant, will not be cause for new trial, 
where it does not appear that the deed is one under which he claims, 
or with which his title is connected. 

. When two adjoining town lots have been laid off, and numbered in 
accordance with a plan of the town, a conveyance of one of the lots 
by its proper number, will not pass title to any part of the other, 
though the deed describe the lot conveyed as having more front feet 
than it has, or could have without reducing the frontage of the other. 


Ejectment. Contracts. Estoppel. Prescription. Pos- 
session. Mesne profits. Newly discovered evidence. New 
trial. Deeds. Before Judge Hatt. Pike Superior Court. 
April Term, 1877. 


William F. Williams brought complaint against John R. 
Jenkins for a portion of lot number 29 in the town of Barnes- 
ville, and for mesne profits. The defendant pleaded the gen- 
eral issue and title by prescription. Pending the litigation 
the plaintiff died, and his administrator, James W. Means, 
was made a party in his stead. 

The jury found for the plaintiff the premises in dispute, 
atid $25.00 per annum from the commencement of suit, for 
mesne profits. The defendant moved for a new trial upon 
numerous grounds, unnecessary to be further set forth than 
as referred to in the opinion. The motion was overruled and 
the defendant excepted. 


Speer & Srewart; J. R. Hunt, for plaintiff in error. 


8. C. McDantet, for defendant. 


Biecktey, Judge. 


According to the evidence of the county surveyor, whose 
survey, it seems, was made under order of the court, the 
land in controversy was a slip three feet eight and a half 
inches wide at the front, and gix feet two and a half inches 
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wide at the rear. The plaintiff's lot was number twenty-nine, 
and the lot claimed by the defendant was number twenty- 
eight. Unless the slip was a part of twenty-nine, the plain- 
tiff could not recover. He had a title to twenty-nine, but 
none to twenty-eight. The defendant pleaded the general 
issue, and that the action was barred by lapse of time; the 
latter plea alleging, also, that the defendant and those un- 
der whom he claimed had held possession for more than 
seven years. <A close scrutiny of the evidence in the rec- 
ord, has not enabled us to ascertain when, how, or under 
whom the defendant went into possession of number twen- 
ty-eight, or under whom he claims title or the right of pos- 
session. He introduced some straggling deeds covering 
that lot, but he was a party to none of them, nor did he 
show that he was in privity with any of the parties thereto. 
For this reason, and for the further reason that the clear and 
decided weight of the evidence is, that the disputed slip is 
all on number twenty-nine, those deeds cannot aid the de- 
fendant as color of title. 

1. He introduced but one paper applicable to twenty- 
nine, and that was the building agreement, the substance of 
which is set out in the syllabus. But he was no party to 
that agreement, nor does he connect himself by evidence 
with any person who was a party to it. Were this difficul- 
ty overcome, the agreement would not serve as title, or as 
color of title, to any part of number twenty-nine. It ap- 
pears from the evidence, that when the buildings were com- 
pleted, the owner of the lot (the plaintiff) elected to pay 
for their erection, according to the terms of the agreement, 
and that the builders surrendered the buildings to him. 
The evidence discloses no default in making payment, of 
which the builders complained, or had a right to complain. 
That being so, they had no right to the town lot, or any 
part of it. In so far as the agreement was a bond for titles, 
it was conditional upon the future election of the owner; 
and when he elected as he did, and performed to the satis- 
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faction of the builders, the instrument ceased to be even a 
bond for titles. ; 

2. The same builders erected for themselves a store-house, 
chiefly on number twenty-eight, but a part of it was loca- 
ted on the slip now in controversy, the wall of one of the 
plaintiffs aforesaid houses being used as one of the walls of 
the store-house. It is contended that failure to object to 
this encroachment ought to estop the plaintiff from main- 
taining the present action. Without ruling anything fur- 
ther on the theory of estoppel, it may be answered, that the 
defendant has not shown that he is in a position to urge the 
rights of the builders, since it does not appear that he claims 
under them; but an equally conclusive answer is, that the 
builders themselves could not set up the estoppel, on any 
evidence contained in the record, for there is no hint or in- 
timation that the plaintiff knew that the erection of any 
building was contemplated or in progress. He was an aged 
and infirm man, and the evidence fails to establish, either 
that he visited the premises, or was informed of any act or 
purpose calling for the interposition of objection. It was 
represented, in the argument, that the connected improve- 
ment of both lots was embraced in the same general scheme, 
and that the plaintiff knew it; but we can find no trace iu 
the evidence that he possessed such knowledge, or even that 
any intimation of such a scheme was ever made to him. 

3. There was no prescriptive title made out, in the de- 
fendant or in anybody else; and hence, the charge of the 
court on that branch of the case was wholly immaterial. 
Under the evidence, the charge was more favorable to the 
defendant than it should have been. The actual possession 
proved, even of lot number twenty-eight, was not shown to 
have been continuous in any one claimant for as long as 
seven years, and there was no knitting together of the va- 
rious fragments of possession as between successive occu- 
pants. The defendant’s relation to those who had preceded 
him in the possession, was left wholly unexplained. 

4. Evidence was admitted on the trial as to the yearly 
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value of the encroaching store-house for rent, as a fact for 
the consideration of the jury in computing mesne profits. 
The plaintiff's wall was one of the side walls of that build- 
ing, and the premises in dispute extended along that wall, 
comprehending, of the interior of the encroaching store- 
house, a strip three feet eight and a half inches wide in front, 
and about four feet wide at the rear, the balance of the dis- 
puted strip towards the rear of the lot being vacant. Thus, 
a part of the store-house belonged to the plaintiff (if he had 
title to the whole disputed strip), and to arrive at the value 
for rent of that part, the value of the whole for rent was 
pertinent evidence. We think it was free from any valid 
objection. 

5. Complaint is made that the jury did not reduce the 
mesne profits by allowing credit for the increased value im- 
parted to the premises by the improvements. It is not cer- 
tain but that the jury did, by some rough estimate of their 
own, make the most liberal deduction on account of the im- 
provements, since the rent of the whole store was shown to 
be not less than $300.00 per annum, and the mesne profits 
found for the plaintiff amounted to only $25.00 per annum. 
But there was no evidence as to what value the premises in 
dispute derived from the improvements. It was shown that 
the strip, if vacant, would have been worth nothing for rent, 
and this was all. Whether it would have sold for more, im- 
proved in this awkward way, than without such improve- 
ments, was not disclosed. To take credit for improvements, 
the requisite foundation must be laid, in the evidence, of in- 
creased value. Moreover, the defendant neither erected 
the improvements, nor connected himself by evidence with 
those who did. For the rule of adjustment between improve- 
ments and rent, see Code, sections 2906, 3468; 9 Ga., 440; 
39 Fb., 328; 47 Tb., 540; 56 Lb, 519, 520; 57 Lb., 540; (12.) 

6. After the trial, it was discovered that an old deed was 
upon record which conveyed lot number twenty-eight, and 
described it as having a breadth in front feet sufficient to 
comprehend a part or all of the disputed slip. This deed 

4 





60 SUPREME COURT OF GEORGIA. 
Goodman vs. Morris. 


was from the same person who conveyed number twenty- 
nine to the plaintiff, and was of older date than that con- 
veyance. An affidavit by the defendant and his counsel 
states their previous ignorance of the newly discovered deed, 
but fails to state that they did not know that the maker of 
it was once the owner of the two lots. Onthe contrary, the re- 
cord indicates that they had, or should have had, such know- 
ledge. The controversy being substantially one of boun- 
dary, they ought to have searched the records as a part of 
their preparation for trial. How early deeds described the 
lots, was naturally «a matter of inquiry; and whether early 
deeds were upon record, would be a question not slow to 
present itself in conducting the inquiry. But the newly 
discovered deed did not convey to the defendant, or to any 
person with whom he is in privity. A defendant in ejectment 
may prove an outstanding title in a stranger, but newly dis- 
covered evidence of such a title ought not to be, and, we 
think, is not, a sufficient ground for ordering a new trial. 
Another reason might be added in this case: the lots 
twenty-eight and twenty-nine were laid off, numbered and 
conveyed as represented in a plan of the town. If, there- 
fore, the deed conveying twenty-eight described it as having 
a wider frontage than it really had, the deed would not 
thereby pass title to any part of twenty-nine. 
On the whole, the refusal of a new trial was correct. 
Judgment affirmed. 


Samuret Goopmay, plaintiff in error, vs. Joun H. Morris, 
defendant in error. 


1. Where the bill of exceptions has no certificate. of the clerk at- 
tached thereto, that it is the true original, the writ of error will be 
dismissed. 

2. Assuming that the 1st section of the act of February 26, 1877, is ap- 
plicable when the bill of exceptions has not been authenticated at all 
by the clerk’s certificate, and not alone to cases in which there has 
been a failure of the clerk of the superior court in transmitting the 
bill of exceptions and copy of the record to this court, still, to en- 
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title the plaintiff in error to a postponement of his case in order to 
prevent its dismissal, a properly authenticated bill of exceptions and 
copy of the record must reach the clerk of thls court before it shall 
have finished the circuit to which the plaintiff's case belongs. 

. So far as said act provides for the hearing of cases which do not 
reach this court until after the circuit to which they appropriately 
belong has been finished, at the next term, it is unconstitutional. 


Practice in the Supreme Court. Constitutional law. 
3efore the Supreme Court. August Term, 1877. 


Reported in the opinion. 


R. E. Kenyon ; Hersert Frevper, by Z. D. Harrison, for 
plaintiff in error. 


J. H. Guerry, for defendant. 


Warner, Chief Justice. 


The defendant in error made a motion to dismiss the plain- 
tiff’s case on the ground that there was no original .bill of 
exceptions, certified to be such by the clerk of the court be- 
low, as is required by the 4262d section of the Code. Upon 
an inspection of the record, there is what purports to be an 
original bill of exceptions, but whether it is the true original 
bill of exceptions, we do not know, as the clerk has failed to 
certify any thing at all in relation to that fact, as he was re- 
quired to do by the section of the Code before cited. The 
true original bill of exceptions, when certified and signed by 
the judge, is the writ of error which brings the case into 
this court. Code, $4252. The plaintiff in error made a mo- 
tion, under the provisions of the Ist section of the act of 
1877, to postpone the case until after all the cases on the 
entire docket had been heard, so as to give him an opportu- 
nity to have the bill of exceptions properly certified by the 
clerk of the court below. 

The general assembly, in the passage of the act of 1877, 
appear to have had two leading objects in view, so far as the 
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same could be constitutionally accomplished. First, to pre- 
vent the dismissal of cases in this court when, by reason of 
the failure of the clerk of the superior court in transmitting 
the bill of exceptions and copy of the record, or either of 
them, to the clerk of this court ; and second, when the clerk 
of the superior court shall make any mistake in his entry of 
tiling the bill of exceptions, or when it is discovered that the 
record is so incomplete that justice requires the case to-be .° 
postponed, or continued, until the record can be made com- 
plete. Assuming that the first section of the act is applicable 
when the bill of exceptions has not been authenticated at all 
by the clerk’s certificate, as in the present case, and not alone 
to cases in which there has been a failure of the clerk of the 
superior court in transmitting the bill of exceptions and 
copy of the record to this court, still, to entitle the plaintiff 
in error to the postponement of his case, which he seeks, and 
thus to prevent its dismissal, a properly authenticated bill of 
exceptions, and copy of the record, must reach the clerk of 
this court before it shall have finished the cireuit to which 
the plaintiff's case belongs. The Pataula circuit, to which the 
plaintiff’s case belongs, having been finished, and no properly 
certified bill of exceptions having reached the clerk of this 
court before that time, the case must be dismissed. It has 
been suggested, however, that the first section of the act of 
1877 further provides, that in case the bill of exceptions and 
copy of the record shall not reach the clerk of this court be- 
fore the cases from the circuit to which it belongs shall have 
been disposed of, said case shall not be dismissed on account 
of a failure to return or send up the same at the proper time, 
but shall be placed by the clerk of this court on the docket 
for the next term thereof, and then heard with the cases 
from the cireuit to which said case belongs, and the clerk of 
this court shall give notice, ete. The reply to that suggest- 
ion is, that the last mentioned part of the act of 1877, which 
provides for the docketing and hearing the case at the second 
term of the court after it is brought, instead of at the first 
term thereof, is directly in the teeth of the constitution of 
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the state, which declares that “in case the plaintiff in error 
shall not be prepared at the first term to prosecute the case, 
unless prevented by providential cause, it shall be stricken 
from the docket, and the judgment below shall stand affirm- 
ed.” The plaintiff having failed to produce a properly cer- 
tified bill of exceptions, which entitled him to be heard there- 
on in this court, before the circuit to which his case belongs 
was finished, it is ordered that his case be dismissed. 


Epwarp B. Sxrererr, plaintiff in error, vs. Tue Srare or 
GeroraiA, defendant in error. 


. The maxim ‘‘False in one thing, false in everything,” is not to be 
understood as constraining the jury to discard all the testimony of a 
corrupt witness, when he is satisfactorily corroborated on material 
points by circumstances, or by other evidence unimpeached. 

. Ill-will may (but not necessarily must) weaken the evidence of a 
witness who testifies while under its influence. It does not, ger se, 
impeach the witness. The jury are to measure its effects in the 
given instance. 

. Though generally a party cannot directly impeach his own witness, 
he may contradict him by proving the facts to be otherwise than as 
the witness has stated them in evidence. 

. When all the evidence implicating the prisoner tends to give him 
the character of a principal felon, there is no propriety in instruct- 
ing the jury to acquit, if they should find him to be an accessory 
only. The charge of the court in every case should be adjusted to 
the facts. 

. Verdict supported. 


Criminal law. Witness. Impeachment. Accessory. 
New trial Before Judge Kippoo. Randolph Superior 
Court. May Term, 1877. 


Reported in the opinion. 


B.S. & W. C. Worritt, for plaintiff in error. 


James T. Frewetten, solicitor general, by Joun T. 


Criarkg, for the state. 
’ 





64 SUPREME COURT OF GEORGIA. 


Skipper vs. The State. 
Bueckey, Judge. 


The larceny was of three cows. The corpus delicti was 
clearly proved. One cow had been recovered. The hides 
of the other two had been found and identified. All three 
of the animals had been driven into Alabama and sold. 
The prisouer’s brother had sold them. He was jointly in- 
dicted with the prisoner for the larceny, and, at the time of 
the prisoner’s trial, had been convicted. He was a witness 
for the state on the prisoner’s trial, and if his testimony 
was true, the prisoner was undoubtedly guilty as charged. 
There was some appearance of self-contradiction in a part 
of his evidence. Some of it was contradicted by another 
witness introduced by the state. Still, the main facts im- 
plicating the prisoner stood uncontradicted, and as to all of 
them that were essential, he was strongly corrobated by an- 
other witness, who testified to seeing the prisoner, with 
some other person, engaged in driving the cattle, near the 
place from whence they were stolen, and about the time the 
larceny was committed. This second witness was a female, 
who admitted that she had prosecuted the prisoner for steal- 
ing some of her property. 

1. Request was made of the court to charge the jury that 
if they believed a witness “has sworn falsely in any one 
thing, or upon one point,” they were to conclude “that he 
has sworn falsely in the whole.” Also, that if they believed, 
from the evidence, that the prisoner’s brother, “as insisted 
upon, and admitted by counsel for the state, has been guilty 
of knowing and wilful perjury in one particular, or upon 
one point,” they were “to conclude that he is false in the 
whole of his statements.” 

The court declined so to charge. One good reason for 
declining may be assigned, applicable alike to both proposi- 
tions: It is, that no allowance is made for corroboration, 
and the record contains strong corroborating evidence. In- 
deed, the latter evidence was sufficient in itself to warrant a 
conviction. The true rule is, that if a witness swear wilfully 
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and knowingly false, his testimony ought to be disregarded 
entirely, unless it is so corroborated by circumstances, or 
other evidence unimpeached, as to be irresistible. 23 Ga., 
576; 13 Zb., 508. Besides this broad reason that goes to the 
rejection of both propositions, there is another well founded 
objection to each of them. The first proposition fails to 
distinguish between testimony that is false merely, and that 
which is knowingly and wilfully false. See 23 Ga., 581; 
7 Wheat., 283. The second proposition asserts that counsel 
for the state admitted and insisted upon the perjury; and 
the court was requested to instruct the jury that such was 
the fact. Perhaps it was not the fact; and the refusal of 
the request may have been due, in part or in whole, to that 
circumstance. The bill of exceptions does not inform us 
whether what the request assumes, was true or false. 

2. Another request to charge, which was also refused by 
the court, was in these terms, “If you believe from the evi- 
dence that either one or more of the witnesses has ill-will or 
unkind feelings to prisoner, that is one of the methods of 
impeaching a witness, and that weakens the testimony of the 
witness.” [I]-will in a witness does not, ipso facto, work an 
impeachment, nor does it necessarily weaken the force of 
his testimony. It may weaken it, and is proper to be con- 
sidered by the jury. Code, $3876; 2 Phil. Ev., 729, 730; 
9 Ga., 121. Compare what is said on relationship. 10 @a., 
356; 6 Zb., 349. No doubt, there are conscientious wit- 
nesses who are made the more cautious by the existence of 
any ill-will under which they labor. They guard themselves 
against being influenced by it, and in their apprehension of 
going beyond the truth under the lead of their feelings, they 
stop something short, to be on the safe side. Thus, their 
ill-will operates favorably, rather than unfavorably, to the 
party against whom they are called. Witnesses may be 
searce who can do full justice to their enemies, but certainly 
there aresome. For my own part, I think there are multi- 
tudes of people who are trustworthy and reliable in all situ- 
ations and under all circumstances. Declaim against the 
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world as we may, it abounds in truth, purity and integrity. 
The law brands no witness as impeached just becanse he is 
not at peace with the scoundrel against whom he testifies. 
It recognizes the possibility of bias in his evidence, but it 
does not go further, and convert the possibility into a cer- 
tainty. It leaves that for the jury to do, in the event they 
shall believe, on their oaths, that it ought to be done, under 
all the circumstances of the particular case. The jury may 
discount for ill-will, but there is no rule that they must. 

3. Another request made and refused was, that the state 
could not contradict its own witnesses, unless counsel for 
the prosecution had been misled by the witnesses. A party 
cannot, generally, impeach his own witness by evidence ad- 
duced for that purpose, but this is a rule touching the ad- 
missibility of evidence, and is for the court to deal with— 
not the jury. Nor does the rule, when properly under- 
stood, prohibit evidence to prove the facts to be otherwise 
than they may have been stated to be by some of the par- 
ty’s own witnesses. In this way, contradiction is allowed, 
though direct impeachment’be not. 7 Ga., 198, 199, citing 
1 Greenleaf’s Ev., $8442, 448; 1 Phil. Ev., 309, and note 
535 in 2 /b.; 16 Ga., 593. In the special case of a party be- 
ing entrapped by the previous contradictory statement of 
his witness, even direct impeachment is permitted. Code, 
$3869. And see, as to witnesses examined in behalf of the 
state on public prosecutions, 1 Phil. Ev., 310, 311; 2 7%., 
note 537, p. 782. 

4. Finally, the court refused to charge as requested, that 
on this indictment the prisoner could not be convicted, if 
he was guilty only as accessory before or after the fact. If 
the prisoner was guilty at all, he was a principal. There 
was no evidence which affected him, that did not go to im- 
press that character upon him. Unless the evidence is so 
utterly false as to be of no force against him whatever, he 

yas personally present, and took am active part in driving 
off the cattle when they were stolen. He committed the 
larceny for himself, and did not merely procure its com- 
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mission. There was no evidence on which to base any 
charge, touching an accessory before the fact or after the 
fact. For this reason, the request was properly refused. 

5. The usual grounds of motion for new trial that the 
verdict was contrary to evidence, to law, ete., were all prop- 
erly overruled. The whole case rests on the truth or false- 
hood of the evidence. The jury thought there was enough 
truth in it to establish guilt, and their opinion upor such a 
question is decisive. 

Cited by counsel; 13 Ga., 508; 20 Zb., 156; 23 1b. 297, 576; 
1 Wharton’s Cr. Law, 783, 785. 

Judgment affirmed. 


Marrna Carrer, executrix, e al., plaintiffs in error, vs. 
Bringer Hatiauan ef al., defendants in error. 


1. On an issue of fact made by bill and answer, and with affidavits pro 
and con, this court will not control the chancellor in the grant of a 
temporary injunction. 

. Where intricate questions of law are made, complicated by the facts 
and dependent upon facts for their clear understanding, it is better 
to pass upon them with the facts ascertained on full examination 
and cross-examination of witnesses, on regular trial in open court, 
and unless the plaintiffs in error make it plainly appear that princi- 
ples of equity were set aside or overlooked by the grant of injunc- 
tion, this court will not interfere therewith. 


Injunction. Before Judge Gissox. Richmond Superior 
Court. October Term, 1877. 


Reported in the opinion. 


Barnes & Cummine; Franx H. Mutter, for plaintiffs in 
error. : 


Wa. E. Jackson; Joun T. Soewmake; Tuomas H. Grn- 
son; M. P. Carrot, for defendants. 
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Jackson, Judge. 


This was a bill filed by Mrs. Hallahan and children, against 
Mrs. Carter and others, who held mortgages against lands 
in which Mrs. Hallahan claimed dower. The contest was 
narrowed down to the fight over dower, homestead, year’s 
support, ete. Mrs. Carter’s mortgage fi. fa. was levied 
upon the lands, and the object of the bill was to enjoin the 
sale thereof until the application of the widow for dower 
could be settled regularly by trial before court and jury. 
The court granted an injunction as to part of the land, ap- 
pointing commissioners to lay off.a certain portion tempo- 
rarily for dower, and enjoining the parties from selling such 
portion, but leaving the balance open to their sale, if they 
desired to sell. The defendants excepted to the injunction, 
and bring the case here for our review. 

1. There is evidence in the bill, supported by some affi- 
davits, going to show that Hallahan died seized and pos- 
sessed of the land—he certainly died possessed of it; and 
there is evidence which may convince a jury that he did 
not part with the absolute estate, so as to bar the widow’s 
right to dower, and there is evidence the other way. The 
chancellor has decided this issue, and we will not control 
his discretion. 

2. Other points are made touching the effect of the deed 
of assignment, made by the register, to the property of the 
bankrupt, whether it covered this land or not, and whether, 
if it did, it was such a judicial sale as barred the widow’s 
right to dower; and, also, whether or not the widow is es- 
topped by the conduct of her husband in leaving out this 
land from his schedule, when he went into voluntary bank- 
ruptey; and, also, in inducing Mrs. Carter to act towards 
Burke, who purchased or got a lien from Hallahan, as the 
real owner and complete possessor of the fee, to give Burke 
time, and not to sell till after Hallahan had died. 

These questions can be better adjudicated when all the 
facts are before the court, when the witnesses are subject to 
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cross-examination and can be sifted, and all the facts drawn 
to the surface and seen plainly by the chancellor. 

We incline to think that the widow is not estopped, and 
that the deed to the assignee did not pass title out of Hal- 
lahan so as to bar her right, leaving the naked question, 
did Hallahan pass absolute title to Burke, or only a sort of 
mortgage to let him and his partner,O’ Donohue, make their 
money consistently with older liens out of the land, and at 
the same time to benefit Hallahan’s family, who remained in 
possession? But we do not decide either the estoppel, or the 
effect of the assignment by the register to the assignee in 
bankruptey. We simply rule that we will not, in sucha 
case, control the discretion of the chancellor in granting the 
injunction. 

In respect to the temporary assignment of dower, we sup- 
pose that it binds nobody. The creditors need not sell the 
balance of the land unless they wish to do so, and the widow 
herself may prefer dower in money. The injunction should 
probably have restrained all interference with any of the 
lands, until the rights of the widow and creditors could be 
abjusted by regular trial; but the widow does not complain, 
and it does not lie in the mouths of the creditors to do so. 
At all events, they need not sell a part of the land unless 
they wish. Besides, it is always in the power of the chan- 
cellor to modify his interlocutory decrees or orders, and we 
doubt not that he will do so, if it be made to appear that 
anybody will be hurt by the sale of a part of the land, when 
probably all should be sold together. 

Judgment affirmed. 


Mary E. Primross, plaintiff in error, vs. Joun S. Brown1ne, 
defendant in error. 


1. Where an execution against the husband was levied on certain prop- 
erty which was claimed by the wife, and plaintiff showed that at the 
time of the levy the husband and wife were living together in the house, 
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and on the lot levied on, and that the sheriff served the notice of the 
levy on the husband as being in possession, a non-suit was properly 
refused. 

. That the court, after the argument of the motion for a non-suit, re- 
called the sheriff, and drew from him the fact as to the person upon 
whom he served the notice of levy, and directed him to amend his 
entry accordingly, was not error. 

. The refusal of the court to allow a traverse of the amended entry to 
be made an issue for separate trial, was not error. 

. Whether the husband was insolvent at the time he made the volun- 
tary conveyance of property to his wife, or whether such conveyance 
was made with the intention to delay or defraud his creditors, and 
whether such intention was known to the party taking, were all 
questions for the jury, under the evidence and a proper charge. 


Claim. Levy and sale. Husband and wife. Practice 
in the Superior Court. Amendment. Debtor and creditor. 
Fraudulent conveyance. Before Judge Porritz. Richmond 
Superior Court. April Term, 1877. 


Reported in the decision. 

H. Cray Fosrrr, for plaintiff in error. 

Barnes & Cumminea, for defendant. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property subject to 
the plaintiff's 7. fa. levied thereon. The claimant made a 
motion for a new trial on the several grounds therein 
stated, which was overruled, and the claimant excepted. 
It appears from the record and bill of exceptions, that the 
plaintiff, at the trial, introduced the sheriff as a witness to 
prove that the defendant in the /.,fa. was in possession of 
the property at the time of the levy. The sheriff stated 
that the defendant was living in the house, and that the 
claimant, who was his wife, was also living in it. The 
plaintiff closed his evidence, and the claimant made a mo- 
tion for a non-suit; and after argument had for and against 
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the motion, the court called the witness back to the stand, 
and asked him upon whom he served the notice of the levy 
as being in possession? The sheriff said he served the no- 
tice on the defendant. Thereupon the court instructed the 
sheriff to so amend his return as to make that fact appear, 
to which claimant objected, and when his objections were 
overruled, tendered a traverse of said amended entry by the 
sheriff, and asked that said issue be tried separately by the 
jury; this the court refused, but said that said traverse 
might be tried with the other issues in the case—the court 
holding that the evidence for the plaintiff was sufficient to 
cast the burden of proving title to the property on the 
claimant. The action of the court, as hereinbefore recited, 
is one of the errors complained of in the claimant’s motion 
for a new trial. 

1. There was no error in overruling the claimant’s mo- 
tion for a non-suit. The possession of the property by the 
defendant in #7. fa. at the cime of the levy thereon by the 
sheriff, was sufficient to cast the burden of proving title to 
the property in the claimant, notwithstanding the claimant 
was the wife of the defendant, and living in the house with 
him. In this state the husband is the head of the family, and 
the wife is subject to him. Code, §1753. 

2, 3. Although the subsequent action of the court was 
unnecessary to make out a prima facie case for the plaintiff 
in fi. fa., still, there was nothing objectionable in its ac- 
tion, in view of the facts, which would authorize this court 
to interfere and control its discretion in conducting the trial 
of the case before it. See the latter part of the opinion in 
Moore & Co. vs. Cameron, 12th Ga. Rep., 266. 

4. Whether the defendant, Primrose, was insolvent or not 
when he made the voluntary conveyance of his property to 
his wife, as set forth in the record, or whether that convey- 
ance was made with intention to delay or defraud his credi- 
tors, and such intention known to the party taking, were 
questions of fact, to be determined by the jury from the 
evidence, under the charge of the court as to the law ap- 
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plicable thereto. The court charged the jury as follows: 

“ This case arises upon a levy and claim—the ji. fa. levied 
is for $3,000—no objection is made to it, it has been levied 
on two lots of land as the property of P. H. Primrose—the 
wife of defendant claims this property. The court has 
merely decided when the plaintiff closed, that he had made 
out a prima facie case of title in the defendant, so as to 
shift the burden of proof on the claimant to show title. 
The claimant has put in evidence a deed from her husband 
to her, conveying certain property, also a deed from Shew- 
make, assignee of M. O’Dowd, to her. She contends 
that the property bought of Shewmake was the prop- 
erty levied on, and was bought with the proceeds of the 
property conveyed by her husband to her. Plaintiff says 
this title is bad for two reasons: 1. It was made to delay 
or defraud creditors. 2. That it was a voluntary convey- 
ance, not for a valuable consideration, and made by Prim- 
rose when he was insolvent. 

Here paragraphs two and three of section 1952 of the 
Code, were read. The burden of proof is on the plain- 
tiff to show that the claimant’s title is bad. It is 
for you to say whether the proof shows that. If 
you believe that the deed from Primrose to his wife was 
made with the intention to delay or defraud his creditors, 
and such intention was known to the party taking it, it is 
void against plaintiff. Fraud is never presumed—it must 
be proven; it may be proven by circumstances. You may 
look to the deed itself to see if it contains any internal evi- 
dence of such intention. A valuable consideration is for 
money, or other things of value. A good consideration is 
for love and affection. Was Primrose insolvent at the time 
he made the deed to his wife? If, when he made it, he owed 
more than he had property or means to pay, he was an in- 
solvent man. When he put his name to O’ Dowd’s paper as 
an indorser, he became a debtor to the holder of that paper, 
as much so as the maker or security, though the maker is 
primarily liable to pay the debt. If he was legally liable as 
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indorser or otherwise for more than he had means to pay, 
he was insolvent. If you find that the claimant’s title is bad, 
for either of the reasons given, you will find the property 
subject. If you find the title was good, you will find the 
property not subject. Whether or not this deed was made 
with the intention to delay or defraud creditors is ex 
clusively a question of fact for you, also whether Primrose 
was, or not, insolvent at the time.” 

We find no error in the charge of the court to the jury, 
in view of the evidence contained in the record, and that 
evidence being quite sufficient to support the verdict, the 
motion for a new trial was properly overruled. Let the 
judgment of the court below be affirmed. 



















Tue Groreta Rattroap & Banxine Company, plaintiff in 
error, vs. Ropert M. McDanpe, defendant in error. 






1. Where the official printed schedule, furnished to conductors and loco- 
motive engineers, prescribes a given hour and minute for leaving the 
starting terminus, and no provision is made in the rules and regula- 
tions for starting at any other time, to enter on the trip fifteen min- 
utes after the prescribed time has expired, is to vary from the sched- 

ule; and if done without express authority from the superintendent, 
or the proper general officer of the road, it is a breach of orders. 

. For conductors and engineers to abide absolutely and invariably by 
the schedules furnished them for running trains, except when clearly 
and expressly authorized to vary therefrom, is of the last importance 
to both life and property; and where the printed rules which accom. 
pany the schedules warn both classes of employees that they will be 
held responsible for the satisfactory running of the schedules, an 
engineer cannot excuse himself for commencing a trip fifteen min- 
utes after his schedule time has expired, by the fact that he acted 
under orders from the conductor. The schedule being prescribed by 
their common superior, neither could absolve the other from his ob- 
ligation to observe it. 

3. When, according to regular schedule, one railroad train is to arrive 
at a given point thirteen minutes before the time fixed for another 
train to leave that point daily on a new trip, such point is a terminus 
as to the latter train, and not a meeting point as to either; especially, 
when real meeting points are plainly designated as such on the sched- 
ule, and the designation is omitted in respect to the point in question. 

4. Under the law, which inhibits a recovery by an employee when not 

free from fault himself, the verdict is contrary to evidence. 










ci) 




















SUPREME COURT OF GEORGIA. 





The Ga. R. R. & B’g Co. vs. McDade. 





Railroads. Schedules. Master and servant. New trial. 
Before W. L. Catuoun, Esq., Judge pro hac vice. DeKalb 
Superior Court. March Term, 1877. 


Reported in the opinion. 


Canpter & Tuomson; Henry Hitryer, for plaintiff in 
error. 


Joun T. Grenn; Joun A. Sreruens, for defendant. 
BLecktey, Judge. 


Two trains came in collision upon the Georgia Railroad. 
One of them was the down day-passenger train, bound from 
Atlanta to Augusta; the other was the Stone Mountain pas- 
senger train, bound from Stone Mountain to Atlanta. The 
place of collision was about two miles from the mountain, 
and two or two and a half miles from a switch, the first sta- 
tion above. The precise time of the collision is not fixed 
by the evidence, but it was not earlier than seven o'clock, 
forty-one minutes, in the forenoon, and must, have been not 
many minutes later. The official schedule for the down 
train prescribed six o’clock, thirty minutes, for leaving At- 
lanta, six o’clock, fifty-nine minues, for leaving the switch, 
and seven o’clock, twelve minutes, for arriving at Stone 
Mountain. The official schedule for the mountain train 
prescribed seven o'clock, twenty-five minutes, for leaving 
the mountain, seven o'clock, forty minutes, for reaching the 
switch, and eight o’clock, thirty minutes, for arriving at At- 
lanta. Thus, the time for this train to leave the mountain, 
was thirteen minutes after the time for the down train to 
arrive there. The Stone Mountain train was an accommo- 
dation train, running each way, daily, between the mountain 
and Atlanta. It carried no mail, and had no connections to 
make. Returning to the mountain in the afternoon, it had 
to pass the up day-passenger train, bound from Augusta to 
Atlanta, at Decatur. Decatur was accordingly indicated 
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on the schedule as an afternoon meeting place. The sched- 
ule, as originally printed, designated the switch as a morn- 
ing meeting place with the down day-passenger train, and 
so, at one time, had been the actual running of the trains. 
But that arrangement was discontinued, and a strip of paper 
on which the changed time-table appeared in print, was 
pasted over the original time-table, and over the letters de- 
signating the switch as a méeting point; so that, at the pe- 
riod of the collision, the switch was no longer a meeting 
point, nor was there, according to the schedule then in force, 
any meeting point, whatever, for the two colliding trains, 
unless Stone Mountain, the starting terminus of the accom- 
modation train, was to be so regarded. The down day-pas- 
senger train of that morning was prevented from leaving 
Atlanta on schedule time by eertain work upon the track 
within the city, which was in progress, and which had to be 
completed before the train could pass over. The delay was 
thirty minutes, and the train left at seven o’clock, instead 
of half past six. In leaving the switch, it was forty-two 
minutes behind schedule time; that is, it left at seven 
o'clock, forty-one minutes, which was just one minute after 
the mountain train was due there. The mountain train left 
Stone Mountain at seven o'clock, forty minutes, having 
waited fifteen minutes beyond its schedule time. When it 
left, the down train had been due at the mountain twenty- 
eight minutes. The down train having run two or two and 
a half miles from the switch, and the mountain train about 
two miles from the mountain, they met and ran together. 
Just before the moment of collision, the engineman on the 
mountain train, seeing the danger, and having reversed his 
engine and put on brakes, jumped from the engine to the 
ground, breaking his arm by the fall. For this injury the 
present action was brought by him against the railroad com- 
pany. He recovered twelve hundred and fifty dollars, and 
the court below refused the company a new trial. 

1, 2. In the plaintiff's declaration, he alleged that the train 
he was upon, to-wit: the mountain train, departed from 

45 
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Stone Mountain at the time, and in the manner, prescribed 
by the rules and regulations and directions of the defendant. 
There is no complaint that the schedule, or the rules and 
regulations were ambiguous or imperfect, or that the plain- 
tiff did not or could not understand them. On the contrary, 
he alleges, in effect, that he complied with them. Did he 
do this, is the main question in the case? The schedule and 
rules for his government were in a printed book, emanating 
from the superintendent of the railroad, and a copy of the 
book was in the plaintiffs possession. That book designated 
Decatur as a meeting place, but did not designate Stone 
Mountainassuch. It fixed one time for leaving Stone Moun- 
tain, and contained no allusion to any other time. The only 
time for the departure of plaintiff's train was seven o’clock, 
twenty-five minutes. He did not go then, but went fifteen 
minutes later. By this variation from the plain letter of the 
schedule, he threw himself upon a part of the track where 
he had no right to be at the time the collision oceurred. If 
he had pursued the schedule, he would have reached the 
switch before the down train left it. He was due there at 
seven-forty, and the down train waited till seven-forty-one. 
He started from the mountain at precisely the time he was 
told by the schedule to arrive at the switch. According to 
his own testimony, his opinion was, that it was right to start 
on schedule time, but he was overruled by the conductor. 
But the schedule was obligatory upon both alike. He can- 
not plead the conductor’s orders as a justification for violat- 
ing the printed orders of theircommon superior. By aclause 
in the printed book which contained his instructions, he was 
warned that “conductors and engineers will be held strictly 
responsible for the faithful observance of all rules, and the 
satisfactory running of schedule.” The observance of sched- 
ule was not a divided duty, buta joint duty. Ifthe schedule 
was run at all, it had to be run by both, each performing his 
allotted share of the work. Whenever either attempted to 
vary from the schedule, in a case not provided for. by the 
rules, no running could be done, without returning to the 
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schedule and abiding by it. It wasthe chartof both. That 
they could not co-operate, might be a good excuse for not 
running at all, but could not be an excuse to either for run- 
ning wrong. Where railroads have, as in this state, but a 
single track, and trains running in both directions, if they 
are to be used with the slightest approach to safety, there 
must be, on the part of enginemen and conductors, absolute 
and invariable compliance with the schedules prescribed to 
them. Nothing is more important—nothing can be more 
important. In no other way can there be any degree of 
security to the lives of passengers, or of innocent employees 
on the various trains, or to the engines and trains themselves 
as property. Any other mode of running means wreck and 
death. 

3. Neither the plaintiff nor his conductor had any suffi- 
cient reason for treating the mountain as a meeting point, 
within the language of the printed rules. They both knew 
there had been a meeting point at the switch, and that it had 
been discontinued. They also knew that there was still a 
meeting point at Decatur for the afternoon trains, and that it 
was plainly designated as such on the schedule. Theyshould 
have understood that meeting points were those only that 
were so denominated, and at which trains, in the regular 
working of the schedule, actually met and passed each other. 
The mountain was a starting point—as much so as Atlanta. 
From it the mountain train started, each morning, on a new 
trip. Moreover, the time for starting was not until thirteen 
minutes after the other train arrived. These two trains 
were not to meet each other anywhere. There was no 
meeting place for them appointed. For them to meet each 
other, would be wholly irregular; it would be to change the 
‘schedule, and not to run it as it was. 

4. Undoubtedly, the down train was out of time. When 
it left Atlanta, unless it left under special orders, of which 
there is no evidence, it had no right to leave. We can see 
no justification for its proceedings, any more than for those 
fo the mountain train. But fault there, does not relieve the 
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plaintiff. Unless clear himself, he cannot recover, whatever 
may be the blame attached to others Under the evidence 
in the record, he failed to do what his declaration alleges— 
he failed to run according to the rules and regulations pre- 
scribed. He had no warrant for leaving fifteen minutes 
after his schedule time. He did leave, nevertheless, and 
he must take the consequences. We direct a new trial, on 
the ground that the verdict is contrary to evidence. It is 
unnecessary to deal with the charge of the court, further 
than to say that it should be made to conform to the views 
expressed in this opinion. 

Cited by counsel—35@a., 105; 53 Zb., 630; 51 Zb., 212; 
55 Ib.,183; 50 Ib., 465; 56 1b., 645; 24 1b.,356; 54 Zb., 
509; 55 Jb., 279; 56 Ib. 277; 58 1b., 485. 

Judgment reversed. 


Grizert M. Sroxes, plaintiff in error, vs. Wm.iiam A. Max- 
WELL ef al., defendants in error. 


The purchaser of land subject to the lien of a mortgage, who buys after 
the mortgagor has been sued and served with the rule nisi to foreclose the 
mortgage, will be concluded by the judgment of foreclosure, although 
the mortgagor was not served until after the term to which the rule 
was returnable, and after the 1st of January, 1870; and such pur- 
chaser cannot set up the limitation act of 1869, though the cause of 
action, entitling the mortgagee to foreclose, arose prior to 1865. 


Mortgages. Judgments. Js pendens. Statute of limita- 
tions. Before Judge Crarx. Lee Superior Court. March 
Term, 1877. 


Reported in the opinion. 
W. A. Hawknns, for plaintiff in error. 
D. A. Vason, for defendants. 
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Maxwell and Vason held a mortgage, dated in 1859, 
against Gilbert, to indemnify them as securities for Gilbert. 
By the terms and conditions of the mortgage, they were al- 
lowed to foreclose whenever they should be sued upon any 
of the notes on which they had gone security for Gilbert. 
In 1869 they obtained a rule nzsi fo foreclose, which was 
not served on Gilbert until November, 1870, and the rule 
was made absolute in March, 1873, and execution issued to 
make the money out of the mortgaged property, and was 
levied thereon. 

The land mortgaged was claimed by Stokes, the jury 
found it subject to the 7. fa., and Stokes excepted to va- 
rious rulings of the court. Stokes’ title rested on a deed 
made in 1871, after the rule nist was sued out in 1869, and 
after its service on Gilbert in 1870. The bill of exceptions 
shows that Gilbert sold to Sutherlin, and Sutherlin to Pace ; 
but when these sales took place is not disclosed, nor any- 
thing about the sales, whether by deed or otherwise. It is 
then added that Stokes held and produced a deed from Pace, 
dated November, 1871. The dates of the other sales not 
being given, the presumption is that they too were in 1871, 
after service, because, if it had been otherwise, the plaintiff 
in error would have shown it, and because it is said that 
possession followed Stokes’ purchase in 1871, and no pos- 
session in the others, Sutherlin and Pace, is mentioned. 

_ The claimant, Stokes, proposed to show that the cause of 
action arose prior to 1865, and that the rule was not served 
on Gilbert until November, 1870, and thus that suit was 
not brought and pressed by service until the bar of the stat- 
ute of limitations of 1869 had attached. The court rejected 
the evidence, and ruled that Stokes, admitting all the facts 
proposed to be proved, including the fact that the cause of 
action arose before 1865, could not plead the limitation act 
of 1869; and the controlling question in the case is, whether 
the act of 1869 could be set up as a bar by Stokes, under 
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the facts of his title, and the date thereof after service of 
the rule on Gilbert. 

How far a purchaser from the mortgagor is concluded by 
the judgment of foreclosure has been several times before 
this court, and what he may set up in defense of his claim, 
though not set up on the trial of foreclosure by the mort- 
gagor, has been considered. In 54 G@a., 462, Judge McCay 
reviews the cases, and the court holds that the statute of lim- 
itations, though not pleaded by the mortgagor on the trial 
of the rule to foreclose, could be set up as a bar by a pur- 
chaser prior to the commencement of statutory proceedings 
to foreclose; but it is distinctly stated, and the reason and 
spirit of the argument is altogether against the right to set 
up the bar of the statute by a purchaser after suit. Judge 
McCay says, in that case, that “a vendee is-never bound but 
by acts done by his vendor before his purchase. He buys 
subject to all his vendor has done. But, after the title has 
passed, it would seem contrary, not only to all rule, but to 
the principles of justice, to make it competent for the ven- 
dor, by any act of his, to conclude the purchaser.” Again, 
he says, “ What security has the purchaser that the judg- 
ment is right? The mortgagor did not have any possible 
interest in preventing the judgment. He had parted with 
all interest in the land, and the judgment did not bind him 
personally.” 

So, it will be seen, that the case is put upon the purchase 
before the proceedings began to foreclose ; and the opinion 
concludes, as the syllabus begins the case, by the statement : 
“On the whole, we feel bound to decide that the judgment 
does not conclude the purchaser who has bought before the 
commencement of proceedings to foreclose” —as much as 
to say that if he bought after the suit commenced, he was 
concluded. 

And this seems to us to accord with good sense and sound 
reason. Such a purchaser buys knowing that suit is begun, 
and guwasi agreeing to abide the judgment. Possibly the 
price he agrees to give is regulated by the suit—by what is 
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due on the mortgage, or for what sum it will be foreclosed. 
Possibly he really bought, in this case, only the equity of 
redemption. The deed is not copied in the record, nor is 
the price set out, nor a word said whether or not it was for 
the full value of the land. Certainly the purchaser bought 
knowing that there was a law-suit pending, and he bought 
subject to its result. Any other ruling would make new 
issues interminable, and judgments would be opened every 
time a new party was interested to attack it, though he 
bought while the suit was proceeding. 

There were some other irregularities in the rules nisi and 
absolute, but the presumption is, that the court acted on sufli- 
cient evidence, and that whatever dissimilarity there may 
be between the rules absolute and nzsz, the testimony justi- 
fied ; and, at all events, it seems right that the purchaser, 
buying while the suit was progressing, should be bound by 
its result. We, therefore, affirm the judgment, it being the 
case here that Gilbert was served—not only that the rule 


nisi was had, but Gilbert acknowledged service upon it— 
long before Stokes purchased. 
Judgment aftirmed. 


Tue Summervitte Macapamizep, Grapep or PLanK-Roap 
Company, plaintiff in error, vs. Tue Devurscuer Scuvetr- 
zEN Cyvs, defendant in error. 


Where a plank-road company held a deed from the owner of land to the 
right of way, and had been in possession thereof more than twenty 
years, and it was sought by another corporation to open a road across 
the same, and a notice of the time and place of hearing, by order of 
court, was served on the plank-road company, and the county judge 
refused to allow it to be heard by attorney, upon the ground that it 
had no such interest in the land as would authorize it te be heard: 
Held, that it was error to refuse to sanction an application for cer- 
wiorari, if the applicant for the new road would file a bond in the sum 
of $2,000.00 conditioned to pay to petitioner the value of the privi- 
lege of crossing such road. 





SUPREME COURT OF GEORGIA. 
The Summerville Plank-Road Co. vs. The Deutscher Schuetzen Club. 


Certiorari. Before Judge Gibson, Richmond county. 
At Chambers, June 20th, 1877. 


Report unnecessary. 
Frank H. Mitter, for plaintiff in error. 
Barnes & Cummine, for defendant. 


Warner, Chief Justice. 


This was an application to the judge of the superior 
court, by petition, for a writ of certiorari, to the judge of 
the county court of the county of Richmond, for the cor- 
rection of certain alleged errors specified therein, which the 
judge of the superior court refused to sanction, if the appli- 
cants for the new road would give bond and security in the 
sum of $2,000.00 to pay petitioner for the privilege of cross- 
ing its road, whereupon the plaintiff in certiorari excepted. 
It appears from the record in the case that the Deutscher 
Schuetzen club, a corporation, petitioned the county judge 
of Richmond county to grant it the right of way from Craw- 
ford avenue to its land, as specified in its petition, which 
right of way, as prayed for, would necessarily cross the 
Augusta and Summerville plank road. The petitioner also 
prayed that, afterall persons over whose lands said pass-way 
is sought, shall have had twenty days’ notice in writing of 
said application, that commissioners might be appointed to 
view and lay out said road, and make report of their action, 
ete. On filing the foregoing petition, the county judge 
signed a notice directed to the Augusta and Summerville 
Plank-Road Company, and to Alexander Martin, executor of 
Angus Martin, deceased, notifying them that the petition had 
been filed, with a copy thereof, and that a hearing of the same 
would be had on the 14th of May, 1877. On the day ap- 
pointed for the hearing, the plank-road company appeared 
by its attorney to resist the application, (Martin not appear- 
ing to object,) but the attorney for the petitioner for the 
right of way for the new road objected to the attorney for 
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the plank-road being heard at all in opposition to the new 
road crossing its road, and read to the court a deed from the 
executors of Angus Martin to the plank-road, dated in July, 
1862, granting to it the right of way heretofore taken by 
said cumpany, and now forming a portion of its road-bed, 
in consideration of the right to travel free of toll on said 
road granted by the company to the family of the deceased 
testator. It was admitted by the attorney for the petitioner 
for the new road, that the plank-road company, from the 
date of its incorporation, in April, 1853, until the present 
time, had had possession of and used the right of way with- 
out interruption or hindrance. The objection to the plank- 
road company being heard, after having been notified by 
the judge of the county court, appears to have been based 
upon the idea that it had no interest in the land which it 
was proposed to take’for the new road, that the plank-road 
company had only an easement in the land; that it did not 
have such an interest in it own road as would entitle it to 
be heard in opposition to the petitioner’s application for the 
new road across its plank-road, of which it had been in the 
possession and uninterrupted use for more than twenty 
years. The county judge refused to allow the attorney for 
the plank-road company to be heard, and that is one of the 
errors complained of in the petition for certiorari, which 
the judge of the superior court refused to sanction. To 
state the facts of the case, in view of the law applicable 
thereto, is to decide that it was error in refusing to sanction 
the certiorari, as prayed for by the petitioner. 
Let the judgment of the court below be reversed. 


Joun P. Cruces, plaintiff in error, vs. Toe Srate or Groraia, 
defendant in error. 


1. Discretion in refusing continuance not abused, full diligence to pro- 
cure the absent witnesses not having been exercised. 
2. When two are tried jointly for an offence of which one may be con- 
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victed, though the other be acquitted, the right of peremtory challenge, 
in its whole extent, is of the same practical importance to each as if 
he were being tried severally. By going to trial as the state has in- 
dicted them, that is jointly, the prisoners do not waive any any right 
of peremptory challenge. Each is entitled to his full statutory al- 
lowance. If the state is not prepared to afford the full allowance to 
each in a joint trial, it should demand a severance, and try the pris- 
oners separately, unless they stipulate expressly to unite in their 
challenges, in which case they will be bound to do so. Without 
such express stipulation, the court cannot oblige them to unite in 
their challenges. 


. Where two are tried jointly, and a witness introduced by one is 


also examined by the other, both should be considered as having in- 
troduced evidence, and the state will be entitled to conclude. 


. Where two persons are indicted and tried jointly for robbery, the 


the jury may return, at the same time, two separate verdicts: a ver- 
dict as to one defendant, of guilty, and a verdict as to the other, of 
not guilty. It is more regular to embrace both findings in the same 
verdict, but two verdicts returned together are to be read and treated 
as one. 


Jackson, Judge, dissenting. 


1. 


Trial by jury involves, as an important element, the selection of the 
jury; and if the, prisoners choose to go to trial jointly, they must 
challenge jointly; if they wish each his full, separate challenge, 
then they must choose to sever. 


. The time for them to choose is before the trial is begun; if they, 


then, choose to go to trial together, all the consequences of joint 
trial, including joint challenges, follow, and in a case of robbery, 
both together are entitled to only twenty challenges, and the state 
to ten. Any other rule would breed great confusion, and entitle the 
prisoners, if many, to numerous challenges, and the state to half as 
many, and might greatly embarrass, if not ‘‘ block the trial,” by all 
the prisoners never agreeing to the same jury until the vicinage 


. would be exhausted. 
. Where the complaining prisoner had every juror, whom he chal- 


lenged, set down for cause, he was not hurt; and if no complaint 
was made, or could be made, that the jury was otherwise than per- 
fectly impartial, a new trial should not be granted, even if the court 
had ruled wrong on an abstract point which worked no damage to 
anybody. 


Criminal law. Continuance. Jury. Severance. Prac- 
tice in the Superior Court. Argument. Verdict. Before 
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JupcEe Lester. Cherokee Superior Court, February Term, 
1877. 


For the facts, see the opinions. 


GartTReELL & Wrieut, for plaintiff in error. 


Tuomas F. Greer, solicitor general, for the state. 


BiEckey, Judge. 


1. The showing for continuance was hardly sufficient in 
respect to the element of diligence. There was no abuse of 
discretion in denying the continuance. 

2. Did the court commit material error in reference to 
the right of peremptory challenge? It is necessary, in the 
first instance, to ascertain whether the presiding judge did, 
in fact, make any decision to the effect that the prisoners, 
both together, were entitled to but twenty challenges, and 
that each severally was not entitled to that number. The 
bill of exceptions states, that after the panel was put upon 
the prisoners, and the first juror was sworn upon his votre 
dire, counsel for Cruce moved the court to allow Cruce the 
twenty peremptory challenges to which a prisoner charged 
with the offense of robbery would be entitled, which num- 
ber of challenges the court refused to Cruce, and restricted 
the two prisoners to twenty challenges. Tlie judge certi- 
fies that the bill of exceptions is true, adding that the same, 
with the brief of evidence, and the judge’s explanation on 
the motion for new trial, contains all the evidence material 
to a clear understanding of the errors complained of. In 
the record is the motion for new trial, and annexed to the 
motion isa certificate, signed by the judge, in which is found 
the explanation referred to. The explanation affirms that 
Cruce did not challenge any juror without receiving the 
benefit of the challenge, and that the only decision made by 
the court on the subject of challenges was, that, as the pris- 
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oners had not elected to be tried severally, but desired to be 
tried jointly, one of them could not accept and the other re- 
ject, a juror, and thus, by antagonistic demands, block the 
trial. Most probably, when the judge certified to the bill 
of exceptions, he intended to re-affirm the truth of this ex- 
planation, but he omitted to do so in direct terms; where- 
as, he directly certified that the bill of exceptions was true. 
It is impossible that both should be true, unless the word 
decision, which is italicized by the judge, is inapplicable 
when the court refuses twenty challenges to one prisoner 
alone, and restricts both prisoners to that number. But the 
word is applicable; such a ruling, being made on a motion 
to settle the number of challenges, is a decision on the sub- 
ject of challenges. So that, if the bill of exceptions is true, 
(and the judge certifies that it is,) there was a decision to 
the effect stated. In the bill of exceptions, that decision is 
excepted to and assigned as error, quite independently of 
the motion for new trial. It is, therefore, before this court 
in a way which would enable the court to review it, if no 
motion for new trial had been made. Having reached. the 
conclusion that there was such a decision, and that it is 
here for review, the next question is, whether it was material. 
This depends upon whether, assuming it to have been errone- 
ous, it was hurtful, or might have been hurtful to the plaintiff 
inerror. It was made at an early stage, when the first juror 
was called and put upon his votre dire. The court was not 
obliged to make it then, but the court did make it then, and 
the natural effect of it was to induce the prisoners to be 
more economical of their challenges than they otherwise 
would have been. Whoever, as counsel, has assisted in the 
selection of a jury in a case of felony, can bear witness to 
the constant reference which the mind makes to the stock 
of challenges at command. When the stock is low, juror 
after juror is sometimes accepted, though far from being 
satisfactory, for fear of reaching empty-handed, lower down 
on the list,a group of names much more objectionable. 
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To expend a challenge on one man whom you would like 
to reject, would perhaps leave none to be expended on an- 
other whom you must reject. Sometimes challenges become 
very precious. Life or liberty may depend upon them. 
For the court to rule in the outset that there can be, in the 
aggregate, but half as many challenges as the law allows, 
is hurtful in tendency, no matter how few challenges may 
afterwards be made, and no matter whether all that are 
made be allowed or not. 

Finally, was the decision erroneous? The prisoners 
were indicted for robbery. “Robbery by open force 
or violence, shall be punished by imprisonment and labor 
in the penitentiary for any time not less than four years, 
nor longer than twenty years. Robbery by intimida- 
tion, or without using force and violence, shall be pun- 
ished by imprisonment and labor in the penitentiary for 
any time not less than two years nor longer than five 
years.” Code, sections 4390,4391. “very person indicted 
for a crime or offense which may subject him or her, on 
conviction, to death, or to four years’ imprisonment or 
longer in the penitentiary, may peremptorily challenge 
twenty of the jurors empaneled to try him or her.” Code, 
section 4643. “And if twenty men were indicted for the same 
offense, though by one indictment, yet every prisoner should 
be allowed his peremptory challenges of thirty-five persons. 
... And if there were but one venire facias awarded to 
try them, the persons challenged by any one should be with- 
drawn against them all.” 2 Hale’s Pleas of the Crown, 268 ; 
Bacon’s Abr., Juries, E. 9. “When the right of challeng- 
ing exists, though several defendants are tried by the same 
inquest, each individual has a right to the full number of 
his challenges; but if they refuse to join in their challenges, 
they must be tried separately, in order to prevent the delay 
which might arise from the whole panel being exhausted.” 
1 Chit. Cr. Law, 535. “Where the trial is joint, the right 
of peremptory challenges is in no degree narrowed or 
affected. Each prisoner has a right, in such case, to chal- 
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lenge the full number, and is unaffected, in this respect, by 
what the other prisoners do. If, therefore, in a capital 
offense, where twenty peremptory challenges are allowable 
by law, there is a joint indictment and joint trial of several 
persons, each may challenge the whole number to which he 
is entitled; and if there be two on trial, the challenges may 
extend to forty; if three, to sixty, ete.” Srory, J. 4 Ma- 
son, 15). “Upon a joint trial, each prisoner may challenge 
his full number, and‘ every juror challenged as to one, is 
withdrawn from the panel as to all the prisoners on the 
trial, and thus, in effect, the prisoners in such a case possess 
the power of peremptory challenge to the aggregate of the 
numbers to which they are respectively entitled. This is 
the rule clearly laid by Lord Coke, Lord Hale and Sergeant 
Hawkins, and, indeed, by all the elementary writers.” 12 
Wheaton, 481. “ Where there is a joint trial under a joint 
indictment, each defendant may challenge the whole num- 
ber of jurors to which he would be entitled if tried sepa- 
rately.” 26 Ala. 107. See 15 IIl., 536. “It has from the 
earliest times been held, both in England and the United 
States, that, where the right of peremptory challenge exists, 
each of the several defendants may challenge his full number, 
while, at the same time, he has the benefit of the challenges 
made by his co-defendants.” 1 Bishop Cr. Proc., §967. 

When two persons are tried together, for an offense that 
requires their joint action or concurrence, such as an affray, 
the acquittal of either will operate as an acquittal of both ; 
hence, in such a case, it has been held, in effect, that they 
may be required to join in their challenges. 13 Ga., 324. 
But even this exception to the general rule is denied else- 
where. 6 Ohio, 86. There is, however, so far as we know, 
no conflict of authority as to the rule itself. In criminal 
trials, the personnel of the tribunal is important, and any sub- 
stantial right in respect thereto should be sacredly guarded. 
When the prisoners, though jointly indicted and tried, can 
be severally convicted or acquitted, the composition: of the 
jury is of precisely the same practical concern to each of 
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them, as if each was being tried severally. In the present 
case, one was convicted and the other acquitted. They went 
to trial under a declaration by the state, through its public 
law, that every person in their situation might challenge, 
peremptorily, twenty jurors. A government, in moving 
against offenders, must abide faithfully by its own laws. 
Any government that fails to do so, may inspire fear, but 
can never command respect. - If the state is not prepared 
to allow each prisoner his statutory number of challenges, 
and the prisoners do not stipulate to join in their challenges, 
that is good cause for ordering a severance. Plowden, 100; 
3 Salk., 81; 4 Mason, 165, 166; 12 Wheaton, 481, 484; 1 
Bish. Cr. Proe., §$968, 969, 970; 1 Chit. Cr. Law, 535. 
Good cause existing for trying severally, the court may or- 
der a severance, though the prisoners may desire to be tried 
jointly. Stewart vs. The State, 58 Ga., 577. While it may also 
be the right of the prisoners to sever (compare 34 (Ga., 10, 
with 37 Z6., 80), there can be no doubt of their right to for- 
bear to sever on their own motion. By exercising the lat- 
ter right, why should they lose any of their challenges? The 
state may force on them a separate trial, unless they will 
consent expressly to join in their challenges. Why, then, 
should they be forced to yield a part of their challenges be- 
cause they are willing to be tried jointly, and refuse to de- 
mand separate trials? Ifthe state did not wish to offer 
them the advantages of joint trial, why were they indicted 
jointly? Why should the election be put upon them, when 
the state can elect for itself? The state has two opportu- 
nities for electing: first, when it prefers the indictment, and 
again at the trial; they, less privileged, have but one op- 
portunity. When they go to trial in the manner in which 
the state has indicted them, have they not reason to con- 
clude that she is ready to try them in that manner, and grant 
them all their legal rights? It is certainly possible for the 
state to try two persons jointly, and afford to each his full 
complement of challenges. The power of the court to or- 
der in successive panels is unlimited. Code, section 3935. 
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And the sheriff may cause the constables to summon any 
number of qualified persons to be in attendance, in advance, 
so that tales jurors may be obtained with convenience. 27 
Ga., 648. As to keeping accounts between each prisoner 
and the state while the challenging is in progress, there is 
no practical difficulty. A challenge would be charged to 
that one of the prisoners by whom it was made, and the 
state, on making a challenge upon its part, would simply 
charge itself with the same, in respect to one or the other of 
the prisoners at its option. Thus it would be known when 
each prisoner had exhausted his legal number, and when the 
state had exhausted hers as to each of the prisoners respec- 
tively. True it is that one prisoner might wish to accept and 
the other might wish to reject a particular juror; but chal- 
lenge is rejection (12 Wheat, 482), and the effect of rejec- 
tion is not to block the trial, but to try with a jury satis- 
factory to both defendants, with no other exception than 
that which might result, in any instance, from the ex- 
haustion of challenges before a full jury was obtained. 
The risk of such a contingency would attend all trials 
alike. But were it impossible to afford a joint trial, on the 
terms of allowing to each prisoner his full measure of chal- 
lenges, the consequence would be, not that he should lose 
any of his challenges, but that he should be tried in some 
way in which all his challenges could be duly allowed. 
There is, in our own state, a recent instance of a joint trial 
in which the presiding judge held that the peremptory chal- 
lenges on the part of the prisoners might extend to one hun- 
dred. 37 Ga., 82. In T. U. P. Charlton, 16, the objection 
as to the number of challenges was taken in arrest of judg- 
ment. Clearly, it was not good for that purpose, and, there- 
fore, what the court said upon the general subject was mere 
obiter. Besides, the judgment in that case was, in fact, ar- 
rested upon anothey ground. It would be strange if, on 
putting a man to the bar to plead, with a statutory declara- 
tion that he should have twenty peremptory challenges, it 
would be necessary for him to claim them expressly, on 
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pain of being held to have waived a part of them. A pris- 
oner may repose silently and securely upon every substan- 
tial right which any statute of the state gives him. 

3. The two verdicts were virtually but one. They were 
returned at the same time. In point of form, the whole 
finding should have been embraced in one statement of it, 
but dividing it, as was done, did not vitiate. 

4. We need not decide with whom would have been the 
right of concluding the argument if the plaintiff in error 
had not introduced any witness, nor joined in the examina- 
tion of any witness introduced by the other defendant. It 
appears that he propounded questions to one or more wit- 
nesses of the latter class. By so doing, he made them his 
own. He introduced evidence. It is a misnomer to call 
such an examination a cross-examination. 

Judgment reversed. 


Warner, Chief Justice, concurred, but furnished no writ- 
ten opinion. 


Jackson, Judge, dissenting. 


I differ from my brethren in respect to an important 
question of practice, which arises in this case. 

Three defendants were jointly indicted, and two of them 
tried together. Cruce was found guilty, and brought his 

case to this court for review on several grounds of error. 

In respect to the sufficiency of the evidence to sustain the 
conviction, and the refusal of the court to continue the case, 
there is no disagreement in this court. We all think the 
evidence sufficient, and that the presiding judge did not 
abuse his discretion in overruling the motion to continue. 

But the defendant makes another question on which we 
differ. He says that he demanded the right to have twenty 
peremptory challenges himself, independently of those of 
his co-defendant, and that this right was denied tohim. The 
record does not disclose when he made the demand; at what 

6 
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stage of the trial; whether at the moment that the panel 
was first put upon him, or during the progress of the pro- 
curement of the jury, and in what particular stage of that 
progress. The bill of exceptions asserts that it was when 
the first juror was sworn, but the judge’s certificate, which 
controls, leaves it uncertain. 

The ground taken in the motion for a new trial, is as fol- 
lows: 

“ Because one Benj. A. Gholston was jointly indicted with 
said defendant, and they did not elect to sever, and in chal- 
lenging jurors, the court refused to allow the said defendant 
the twenty challenges to which the defendant is entitled in 
a case of robbery, but restricted the two defendants to the 
number allowed, to-wit: twenty challenges.” 

About which ground the judge’s certificate says: “The 
defendant, Cruce, did not challenge any juror without re- 
ceiving the benefit of the challenge, and the only decision 
made by the court on the subject of challenges was, that as 
the defendants had not elected to be tried separately, but 
desired to be tried jointly, when a juror was put upon the 
prisoners, that one of them could not accept and the other 
reject the juror, and thus, by antagonistic demands, block 
the trial of the case.” 

So that the naked question made, is whether, when two 
defendants do not elect to be tried separately, but “ desire” 
to be tried jointly, and at any stage of the process of pro- 
curing the jury, insist that they shall have forty peremptory 
challenges instead of twenty, and when every juror objected 
to by either of them, or by the one complaining here, is set 
down, and not sworn to try the case, and thus he could not 
have been hurt by the ruling complained of, shall the ruling 
be, pronounced error, and a new trial be granted on account 
thereof? To state the question is, to my mind, to answer 
it. Before any defendant can ask to have his case tried 
again, he ought certainly to show, either that he was hurt, 
or could have been hurt, by what the judge did; but this 
record shows that this defendant could not have been hurt ; 
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for every juror objected to was ruled incompetent by the 
judge ; so that the twenty challenges allowed were not ex- 
hausted, and no harm was done in the not allowing forty 
challenges. It does seem clear to me that the bill of excep- 
tions should show wherein the defendant was hurt; which 
juror he challenged and his challenge not allowed ; and 
thus how, practically, he was injured by any ruling of the 
judge; and so this court has ruled substantially. 

Again, if it be the privilege of the defendant, when tried 
with another, to double the number of peremptory chal- 
lenges to which, in practice in this state, the defense is 
entitled, surely he should demand it when the panel is first 
put upon him, so that the court might, before a part of the 
jury had been obtained and sworn to try the case, direct that 
he be put upon terms, or be tried separately. But whether 
this was done in this case or not, the record does not dis- 
close. It may have been done when half the jury had been 
selected and sworn, and when half a day of the time of the 
court and county had been consumed on the case. It was 
certainly not done when the venire was first brought in, and 
the prisoners were placed at the bar for trial, and before the 
trial began. 

In Charnock’s case—3 Salk., 80—three were jointly in- 
dicted for treason, “and having severally pleaded not guilty, 
Chief Justice Holt told them that each of them had liberty 
to challenge thirty-five of those who were returned upon the 
panel to try them, without showing any cause; but that if 
they intended to take this liberty, then they must be tried 
separately and singly, as not joining in the challenges ; but 
if they intended to join in the challenges, then they could 
challenge but thirty-five in the whole, and might be tried 
jointly upon the same indictment ; accordingly, they all three 
joined in their challenges, and were tried together, and found 
guilty.” 

This case shows that before the trial begins—when the 
venire is brought in—it must be determined whether the 
two or more defendants will join in the challenges or not ; 
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and if they decline to join, that they must be tried sepa- 
rately. This is a very old case, tried in the reign of Queen 
Anne—the oldest reported case which I have found. It is 
true that Sir Matthew Hale, in the pleas of the crown, who 
wrote in the time of Charles II, I think, does say that if 
there be twenty tried together, each shall have his thirty- 
five challenges—the number allowed at common law, (2 
Hale, 267,) but this mode of trial, with so many challenges 
peremptorily made by each of many defendants, was 
soon found to be wholly impracticable; and the rule 
adopted by Chief Justice Holt in Charnock’s case, to-wit : to 
require a joinder in the challenges, or to try separately, seems 
to have been adhered to since. 

So Chitty, in his Criminal Law, vol. 1, p. 535, says: * But 
when the right of challenging exists, though several de- 
fendants are tried by the same inquest, each individual has 
a right to the full number of his challenges; dut if they 
refuse to join in their challenges, they must be tried sepa- 
rately, in order to prevent the delay which might arise from 
the whole panel being exhausted.” Mark the language, 
tried by the same inquest,’ that is, where the same full 
panel of jurors is arranged for their trial, and before that 
full panel is stricken down by challenges to the traverse 
jury, which passes upon the case. 

So, too, in a note to the foregoing comment of Sir Mat- 
thew Hale, the learned annotator says, in the first American 
edition, (2 Hale, 275): “If several prisoners are jointly in- 
dicted and join in their challenges, they can only challenge 
the limited number of the whole; but if they are tried 
separately, then each of them may challenge the whole num- 
ber.” 

So Bishop (Crim. Proc. 1 vol., 969,) says: “ But the 
method which seems aways in later times to have been 
pursued, was either to try the prisoners separately, or else 
to obtain their consent to join in their peremptory chal- 
lenges.” 

So Hawkins says: “It seems agreed that when several 
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persons are arraigned upon the same indictment, and sever- 
ally plead not guilty, it is in the election of the prosecutor, 
either to take out joint venires against them all, or several 
against each of them.” Where the venires are several, the 
prisoners are to be tried separately.” (Bishop Crim. Proe.. 
971.) 

So, in T. U. P. Charlton’s R., 22, in the case of the state 
against Monageuo and Segar, Judge Jones said after solemn 
argument: “In considering the objections of the prisoners 
in arrest of judgmeut at the last term, the second objec- 
was overruled ; for that if they had wished the liberty of 
challenging peremptorily each twenty jurors, they should 
have claimed that liberty when sent to the bar to be tried; 
but having agreed in their challenges, they could challenge 
but twenty in the whole, and one jury was therefore 
rightly sworn and charged with them.” This was an old 
Georgia case, tried in 1805, and settles what was the idea 
of the common law in Georgia at that time. 

All these cases and comments show conclusively that at 
common law, the practice was to settle the question of 
whether the prisoners would jointly or severally challenge 
at the very outset of the case; and if they wished to chal- 
lenge jointly, then they were tried jointly ; if they wished 
to challenge separately, then they were tried separately. 
“When set to the bar to be tried,” is the time fixed in the 
language of our Georgia judge, who quotes Fost., 16; Kel., 
9; 3 Salk, 81. 

So that it seems settled that the conclusion was reached 
at common law te determine the question of joint or several 
challenge by calling upon the prisoners to elect, at the very 
beginning of the trial, whether they would insist on separate 
challenges ; and if they did so insist, then the crown would 
try each of them separately. It will be observed that, at 
common law, the right to sever was in the crown, not in the 
prisoner. True, it rested in the discretion of the judge, but 
at the instance of the crown. The prisoners had no choice. 
If the judge, at the instance of the crown, ordered a joint 
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trial, it was joint, no matter what the prisoner wished ; if 
the judge ordered it to be several, it was so, no matter what 
the prisoner desired. He stood helpless, speechless, in the 
presence of the crown officer and the court, with no right 
to sever, but with the single right of thirty-five challenges. 
So that the moment the venzre had issued and the panel ap- 
peared, and “he was set to the bar to be tried,” he had to 
say, “I insist on my separate challenge,” and then the court 
would not grant his separate and several challenge, on a joint 
trial, but it would order him to be tried separately. To 
show that I am right in the assertion that the prisoner had, 
at common law, no right to sever, but that it rested with the 
crown officer, at the discretion of the court, to try him as 
he pleased, jointly or separately, I quote 1 Bishop Crim. 
Prac., 959, as follows: “ When the indictment is properly 
made joint against more persons than one, it is never the 
right of the defendants, as the matter stands at common 
law, to demand separate trials.” And so Chitty and the 
other text writers, and all the authorities I have looked at, 
say. 

But in this state, the right to sever is in the prisoners, or 
either of them. So it is distinctly ruled in 37 Ga., 80, by 
a unanimous bench, overruling the intimations in 34 @a., 
10, and confining the last quoted case, it being for riot, to 
cases where it takes two or more to commit the offense. 

Thus it settled in this state, that whenever two or more 
are jointly indicted for an offense of which either might be 
guilty alone, either has the /egal right to sever, and the court 
must grant it. And in practice, the judge uniformly (as 
in this case the judge did), asks the prisoners the moment 
they are brought in, or “set to the bar for trial,” as Judge 
Jones said in the case in Charlton’s Reports, “ Will you sever 
or try jointly?” and if they choose to sever, then the state 
is asked, “ Whom will you try first?” In Ist Kelley, 610, 
this is laid down as the rule, and it has been followed ever 
since, and was the practice before. In the case now before 
us, this choice was given to this prisoner, and he chose to be 
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tried jointly with the other; which meant a choice, on his 
part, to be tried, from the beginning to the end of the trial, 
jointly, with all the incidents and rules of a joint trial. The 
trial begins when the panel of jurors is arrayed before the 
prisoner, and closes with the verdict. Frequently, the most 
important part of the trial is the selection of the jury; and 
counsel familiar with the citizens of the county, are often 
employed solely with a view to select the jury—to strike 
and to challenge; and when this is done, they are no longer 
of service. “ Trial is the examination of the matter of fact 
in issue,” 3 Blackstone Com., 330; and trial by jury is that 
examination by a jury duly selected. That the selection of 
the jury was, at common law, a most important element in 
the trial, see Blackstone, 3d book, chap. xxiii—particularly 
page 357, et seg. to 366; also, 4th book, chap. xxvii, p. 349 
et seg. to 356. So our own Code, $3907 et seq., §§3930, 
3935, 4678, 4685, 4643. See, also, Ist Kelley, pp. 222, 213, 


618, 631. 
It is plain, therefore, that this man and his counsel had 


their right to a separate venire, a separate challenge, and a 
separate trial, from beginning to end, accorded to him ; and 
that for reasons best known to his counsel and himself, he 
preferred one vendre, joint challenge and joint trial. He got 
what he desired and chose, and he cannot complain. 

But it is said that the language of the Code is, “ every 
person indicted,” ete., ete., “may peremptorily challenge” 
twenty jurors. Section 4643. So it does say; and so may 
every person have the twenty, whether indicted jointly or 
severally, by simply choosing to be tried separately. Besides, 
the singular number includes the plural in our Code, “ unless 
expressly excluded.” There is no express exclusion here. 
Code, section 4—sub-section 4. 

Again, see how much confusion a joint trial, with separate 
challenges, will work ; part of the trial joint and part sepa- 
rate. A separate count must be kept as to each prisoner, 
and then the state must have half the number each prisoner 
has—Code, §4643—and the count must be kept of that. 
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Again, where two prisoners try together, they would have 
forty challenges ; and then the state would have twenty. So 
that the state would have the right to reject, against that 
prisoner whom it wished particularly to convict, twice as 
many as on a separate trial; and as the prisoner would have 
but twenty, the state, instead of having half the number the 
prisoner had, would have practically and virtually an equaL 
NUMBER, Which is in the teeth of the statute. 

Again, every person tried is entitled to his witnesses ; his 
right to witnesses—competent as to him—is just as sacred as 
his right to jurors, to challenge jurors; yet, who ever heard 
that, in case of a joint trial, he could have sworn all the wit- 
nesses competent as to him, if incompetent as to the others 
on trial, unless, by an agreement with the state, the right was 
reserved before the trial began. So, by choosing to try 
jointly, he looses his right to competent witnesses ; why not 
his right to challenge all of twenty jurors? 

Again, all of the court think that he will loose his right 
to conclude, though he has introduced no witness ; if so, why 
not his right to challenge the whole twenty allowed? The 
right to conclude the argument is a great right. Sometimes 
many witnesses will not be sworn, and much testimony will 
be sacrificed in order to secure this right. Yet, by choosing 
to try jointly, he will loose it, though the law says he shall 
have it, unless he introduces testimony. Code, $4645. 

Again, five are jointly tried. Three introduce evidence 
and two none; which of the two shall conclude upon the 
the other? Both are entitled to it; for neither introduced 
any evidence. See what an inextricable labyrinth of confu- 
sion must grow up out of such a practice ; and how certainly, 
in the language of the circuit judge who tried this case, the 
trial—a clean, fair trial—would be blocked. No wonder an 
English judge, in the olden time, when an effort was made 
by a prisoner to get a separate trial as to challenge, but joint 
in some other respects, said to him: “I perceive your sub- 
tilty” ; and hence, made him try all joint—challenges and 
all—or all separate. 
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It will be observed that in England, and at common law, 
the defendant had no right to sever, but the crown had 
that right; while the crown had no peremptory challenges 
at all. So that, even if it had been the practice at common 
law to allow, in joint trials, separate challenges—which I 
do not concede—the courts would not there have experi- 
enced the difficulties which I have shown would arise here, 
in allowing the state one-half the prisoner’s challenges. See 
4 Blackstone, 353. So in respect to the right to conclude, 
the crown, I believe, having the right in all cases, as the 
state did here, until altered by the act of 1851 and 1852. 

In view of the entire law, common and statute, my mind 
comes irresistibly to the conclusion, that although at one 
time the courts of England may have tried cases jointly, 
and permitted separate challenges, the practice was aban- 
doned, because it was found to work great confusion there ; 
and this change in the practice can be traced back as far as 
Queen Anne’s reign, when the prisoner was allowed by the 
judge, when set to the bar, to select between a joint trial, 
with all its consequences, and a separate trial, with all its 
advantages, including the right to a separate challenge. 
And that, in this state, the practice has been uniforn and un- 
broken, so far as I have ever known, from Judge Jonss’ 
day, 1805, up to this year of our Lorn, 1877. “ Stare de 
cists” is a great maxim, useful and practical in beneficent 
results; let the practice stand, unless squarely in the teeth 
of the law, is practically of equal importance. Changes in 
it breed litters of confusion and uncertainty. I cannot give 
my assent to the opening of this Pandora’s box, which, it 
seems to me, would result. Besides, this court has ruled 
the point in 13 Ga., 322. It is true, that was a case where 
the offense was an affray, and the offense required the act 
of both; still, the principle ruled is, that every person tried 
is not entitled to the number of challenges allowed him by 
law, if he is tried with others. 
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Parkerson, adm’r, vs. Burke. 


M. C. Parxerson, administrator, plaintiff in error, vs. C. C. 
Burke, defendant in error. 


. When an administrator defends a suit at the instance of the heirs at 
law, who are the real parties in interest, and those heirs testify in 
respect to what transpired between the intestate and the plaintiff, 
the plaintiff may also testify in rebuttal of their evidence. 

. A medical diploma from a college in another state, is not admissible 
in evidence, except upon proof thereof and of the charter of the col- 
lege, under the ruling in 27 Ga., 76. 

. A charge which is not supported by any evidence in the case, is in- 
applicable thereto, and should not be given. 

. Sayings of witnesses to third persons are admissible to impeach or 
discredit them, when the proper foundation therefor is laid. 


Witness. Evidence. Diploma. Charge of Court. Be- 
fore Judge Crawford. Randolph Superior Court. May 
Term, 1877. 


Reported in the opinion. 


B. S. Worrtt, for plaintiff in error. 


Hi. & I. L. Frevper, by Z. D. Harrison, for defendant. 


J aoKson, Judge. 


This was a suit brought by Dr. C. C. Burke, against 
Parkerson,: administrator of Mrs. Bruner, for medical ser- 
vices rendered deceased. The jury, under the charge of 
the court, found for the plaintiff ; the defendant made a mo- 
tion for a new trial, on grounds therein alleged, which was 
overruled, and defendant excepted. The administrator, it 
appears from the record, was willing to pay the debt, but 
the heirs objected and required him to defend. He re- 
served enough money to pay the debt if found for the 
plaintiff, and was dismissed from administration with the 
understanding that he was to answer this suit. 

1. The first ground for the new trial is that the testi- 
mony of the heirs at law having been admitted, the plain- 
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tiff was allowed to be sworn to rebut their evidence, touch- 
ing what transpired between Mrs. Bruner and the plaintiff 
about the account. As these heirs were real parties in in- 
terest, and had been sworn about the discharge of the doc- 
tor by the intestate in his presence and theirs, we think 
that he could rebut what they said about her sayings to 
him. They would have been incompetent but for the evi- 
dence act, and when that act admitted them to testify, 
though parties in interest, its reason and spirit admitted 
him to answer them in respect to the same transaction. 

2. It appears from the record, also, that one plea of de- 
fendant was, that Dr. Burke was not a licensed physician, 
nor a graduate from a Georgia medical college, and not 
entitled, by law, to collect his accounts. The defendant, 
also, at first pleaded that he was licensed by a college at New 
Orleans, but his attention being called to the admission by 
the court during argument, he struck it out of his plea. 
Whereupon plaintiff offered in evidence a diploma from 
the New Orleans college, but with no proof thereof, or of 
the charter of the college, and it was admitted. This is 
in the teeth of the decision of this court in 27 Ga., 76, and 
we have no option but to reverse it. When the pleas were 
amended by striking out the part in regard to the college 
at New Orleans, and the graduation of plaintiff there, that 
fact ceased to be an admission, and the plaintiff had to 
prove his case as before there was any admission. On al- 
lowing the amendment, the court might have imposed 
terms, and continued the case, or exacted costs, or anything 
of that sort, but when the case went on, the proof should 
have been only such as the law sanctioned. 

3. The court charged the jury that if Burke practiced 
medicine on the first of January, 1863, or if the account was 
made in 1874, the plaintiff need not have a license to prac- 
tice, and could collect his accounts. 

The charge stated the law correctly, but there was no 
proof to authorize it as applicable to this case, so far as this 
record discloses. It is clear, from his own evidence, that 
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the plaintiff practiced in Florida from 1860 for several 
years—as many as eight—before he came back to Georgia, 
and we think that the exception in the Code of those physi- 
cians who were in practice from 1863, from the operation of 
the license act, applies only to physicians in practice in Geor- 
gia. Code, §1406; 17 @a., 595. 

So in regard to the act of February, 1874, (acts of 1874, 
page 17) there is no proof in this record that the account was 
made in 1874, but it is proven by the books of the doctor 
that it was made in 1873, before the act of 1874. 

The bill of particulars alleges that it was in 1874, but 
there is no proof in the record to sustain it. From the 
brief of counsel for plaintiff, it is probable that it was omit- 
ted in the brief of evidence agreed upon and approved, and 
hence the presiding judge really had evidence to sustain the 
charge ; but the record is our guide, and neither that nor 
the bill of exceptions, contain any evidence to make the 
charge applicable. 

4. Another ground of complaint is, that one McDonald 
was allowed to testify as to the sayings of a portion of these 
heirs at law. Though the heirs may have been the real par- 
ties in interest, yet only some of them admitted the cor- 
rectness of the account, and they could not bind the others. 
The evidence was admissible, however, to affect their credit, 
as they had been sworn, and the sayings were in antagonism 
to what they testified. If the proper foundation was laid, 
it was admissible in this view. 

We feel compelled, however, to grant a new trial, on the 
admission of the diploma, and the charge of the court. 

See 7 Ga., 370; 8 Ga., 78; 10 Ga., 570; 18 Ga., 693; 
21 Ga., 365; 27 Ga., 76; 30 Ga., 38; 36 Ga., 559; 41 Ga, 
627. 

Judgment reversed. 
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F. A. Cannon, administrator, plaintiff in error, vs. James A. 
SuerFiE_p, defendant in error. 


. That the papers in a case appealed from a justice court were not for- 
warded and filed in the clerk’s office of the superior court until seven 
days before the next term thereof, constitutes no ground on which 
to dismiss the appeal. 

. Where judgment de bonis testatoris was rendered by the justice, and 
the defendant, on the same day, entered an appeal without giving 
security, and subsequently the judgment was amended by the justice, 
so as to charge the defendant individually, the appeal should not be 
dismissed because entered without the appellant’s giving bond and 
security. 

3. Did the justice have the authority to amend the judgment after the 
appeal ? 


Appeals. Administrators and executors. Judgments. 
Amendment. Before Judge Bartterr. Wilkinson Superior 
Court. April Term, 1877. 


Reported in the opinion. 


Bower & Bowker, for plaintiff in error. 


J. W. Liypsay, by brief, for defendant. 
Warner, Chief Justice. 


This was a motion to dismiss an appeal from a justice’s 
court, on two grounds. First, because the appeal was not 
sent up ard filed in the clerk’s office ten days before the 
next term of the superior court, but only seven days. Second, 
because the appeal was entered without the appellant having 
given bond and security. The court sustained the motion 
and dismissed the appeal, whereupon the appellant excepted. 

1. The first ground is disposed of by the decision of this 
court, at the present term, in the case of Robinson vs. Med- 
lock (not yet reported), in which the dismissal of the appeal, 
on that ground, was held to be error. 

2, 3. It appears from the record and bill of exceptions, 
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that the defendant was sued as administrator, and judgment 
rendered against the assets of the intestate in his hands only, 
on the 30th of November, 1876, and on the same day he 
entered his appeal as administrator, without giving security. 
On the 25th of February, 1877, after the appeal had been 
entered, the judgment was amended, by order of the justice, 
as follows: “to be levied of the goods and chattels, lands 
and tenements of the deceased, in his hands to be adminis- 
tered, if to be found, and if not to be found, then to be levied 
of the personal goods and chattels, lands and tenements of 
the defendant, F. A. Cannon, now entered nune pro tune.” 
As the judgment stood against the defendant as administra- 
‘tor at the time he entered his appeal therefrom, he was not 
required to give security in order to obtain it. Having ob- 
tained an appeal from the judgment of the justice according 
to law, his legal right thereto could not be defeated by the 
subsequent amendment of the judgment, even if the justice 
had the legal authority to amend the judgment as he did, 
pending the appeal. What legal authority had the justice 
to interfere with the judgment, after an appeal had been 
taken therefrom to the superior court? The case was no 
longer pending in the justice’s court after the appeal was 
entered, and the judgment rendered by the justice was not 
a final judgment in the case. In our judgment, the court 
erred in dismissing the appeal on the statement of facts dis- 
closed in the record. Let the judgment of the court below 
be reversed. 


Jutius A. Haypen, plaintiff in error, vs. Joun M. Jounson, 
trustee, defendant in error. 


[JACKSON, Judge, did not preside on account of relationship to the 
cestui que trust of defendant in error. } 


1. In Georgia, a failure to plead issuably does not confess the cause of 
action, except it be in cases specially provided for by statute. 
2. Generally, in an action founded on contract where no issuable de- 
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fense is filed on oath, the plaintiff must prove all the material alle- 
gations of his declaration that are necessary to the judgment which 
he seeks to recover. If, by inadvertence, or otherwise, the court 
should render judgment without sufficient evidence, a new trial may 
be granted. 

. Where the notes declared upon, express on their face that they were 
given for the purchase money of a lot fronting thirty feet on Mari- 
etta street, city of Atlanta, without further description, and the 
declaration superadds descriptive terms, identifying the lot as the 
same whereon the defendant resides, it is necessary for the evidence 
so to identify it, also, before a special judgment can be rendered for 
the purchase money of this particular lot, with direction for execu- 
tion to issue and be levied thereon. 

. A motion for new trial which is otherwise in time, is not too late 
because made after a previous motion to set aside the judgment has 
been denied. 


Pleadings. Judgments. Practice in the Superior Court. 
Evidence. New trial. Before Judge Hittyrr. Fulton 
Superior Court. April Term, 1877. 


Reported in the opinion. 


Cotter & Coiier; Z. D. Harrison, for plaintiff in 
error. 


Hopkins & Gwenn, for defendant. 
Buecktey, Judge. 


The declaration alleges that “John M. Johnson, trustee 
of his wife, Mary Jonnson, is indebted,” ete. Copies of the 
notes are annexed, and they are signed “John M. Johnson, 
trustee,” without designating any cestui gue trust. The 
notes disclose that they were given for the purchase money 
of “a lot fronting thirty feet on Marietta street, city of At- 
lanta,” but do not specify any particular lot on that street. 
The declaration describes the premises thus: “a certain city 
lot in the city of Atlanta, fronting thirty feet on Marietta 
street in said city, being the lot whereon the said Johnson 
and the beneficiary of said trust estate now reside.” The 
declaration proceeds to allege that the property was pur- 
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chased by the trustee for the benefit of the trust estate, and 
was beneficial to the same, and that the trust estate became, 
and is, liable for the payment of said indebtedness. Process 
was prayed against “the said defendant.” There is no plea 
in the record. The court, reciting that no issuable defense 
had been filed on oath, gave judgment in favor of the plain- 
tiff against “the defendant, John M. Johnson, trustee for 
his wife, Mary Johnson,” for principal, interest, and costs, 
adding in the judgment that it was for the purchase money 
of the city lot, describing it as it is described in the declara- 
tion. At the same term of the court, the defendant moved 
to set aside the judgment for certain alleged deficiencies in 
the declaration, and because no evidence was introduced, 
except the notes declared upon. This motion was overruled ; 
and in the order overruling it, the court gave the plaintiff 
leave to amend the judgment by providing that execution 
should be levied upon the city lot described therein, and 
upon that only. The judgment was amended accordingly. 
Afterwards, during the same term, the defendant moved for 
a new trial, because the judgment was rendered without suf- 
ticient evidence, and because the amount awarded for inter- 
est was in excess of the amount due. The court granted 
the motion on the former ground; and the correctness of 
that ruling is the matter now in question. 

1. Default, according to the system of practice which has 
long prevailed in this state, is not equivalent to a confession 
of the plaintiff's cause of action. The defendant, while in 
default, may resist, passively, whatever is brought to attack 
him, but cannot make a counter attack. Though not al- 
lowed to return the fire, he is not obliged to run, but may 
stand until he is shot down. Exceptions to the general 
rule are made by statute, but this case is within the rule it- 
self. 41 Ga., 76; 48 7b. 551. 

2. The authorities just cited, show that when the plain- 
tiff is the sole party entitled to introduce evidence, he must 
make out his whole case. He must establish prima facie 
his right to recover according to his declaration, 56 Ga., 





AUGUST TERM, 1877. 107 


Hayden vs. Johnson, trustee. 








640; 55 Jb., 475. Whether, on matters of fact, he is be- 
fore the jury or before the judge, can make no difference 
in his burden, He must produce enough evidence to man- 
ifest the truth of every material allegation. There is a 
trial to that extent, though there be no issue on the record. 
There must be an examination of evidence, and a deter- 
mination of such facts as the declaration necessarily in- 
volves. The law, itself, by requiring evidence, puts the 
truth of these facts in issue, and keeps up the issue till the 
facts are established. If the case is proceeding without a 
jury, the judge performs the functions of a jury; and if he 
makes a wrong judgment, whether for the plaintiff or 
against him, he can correct his error by granting a new 
trial, when a new trial is duly demanded. It would be 
strange if the judge could apply this corrective to the er- 
rors of a jury, on matters of fact, and could not apply it to 
his own. The power conferred by the constitution, (Code, 
$5091,) to grant new trials, may, without violence to the 
letter, receive a construction sufficiently broad to embrace 
the present case. In 1 Kelly, 306, is an instance of new 
trial granted after judgment confessed; and in 55 Ga., 475, 
a defendant who had not pleaded issuably, or otherwise, ap- 
plied for and obtained a new trial. The whole tenor of the. 
opinion in 41 Ga., supra, is in favor of allowing a party in 
default to challenge the strength of the plaintiffs evidence, 
first, in the court below, and, ultimately, in this court. 
One of the ordinary modes of bringing the sufficiency of 
evidence in question, is by motion for new trial. 

3. Was the evidence sufficient? In this inquiry we must 
consider the kind of judgment which the court finally 
rendered. That was aspecial judgment against the property 
described in the declaration, for the purchase money thereof. 
Only the notes were in evidence. It is plain that they do 
not identify the lot. Any lot of a certain front on Marietta 
street will come within the description contained in the notes. 
Where, then, was the evidence to apply the notes to the 
particular lot on which the defendant resides, or any other 

7 
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lot? We see none whatever. The materiality of this omis- 
sion is apparent from the fact that, the judgment being 
special, the execution issued in pursuance of it would be an 
absolute protection to the sheriff in making the levy. 13 
Ga., 389; 3 Wall., 334. Moreover, if a homestead right 
should become involved, here is an absolute adjudication, 
not only that this is a debt for purchase money, but that it 
is for the purchase money of that particular lot. So it is 
alleged in the declaration, and so the judgment expressly 
declares. Comparing the evidence with the pleadings and 
judgment, there is an obvious discrepancy, and that discrep- 
ancy is exactly like ‘the difference between the indefinite 
article and the definite article. Whether the action be con- 
sidered as against the trust estate, or as against the trustee 
in his personal capacity, the difference is important. The 
evidence does not support the declaration, so as to warrant 
such a judgment as was rendered. 1n upholding the grant 
of a new trial, we need not point out more than one good 
reason for sustaining it. There may be others, especially if 
the trust and its terms are elements that ought to be consid- 
ered in passing on the plaintiff's cause of action. See 56 
Ga., 640. 

4. The motion for a new trial was made at the tern when 
the trial was had. That is the only limitation prescribed by 
the Code, as to time, in ordinary cases. Section 3719. The 
prior motion to set aside the judgment was no bar; surely 
not, when that motion was disposed of before the judgment 
took its final form, throwing its whole weight on the specific 
property. 55 Ga., 667. Cited for plaintiff in error, Code, 
$$ 3587, 3589, 3711 to 3721, 3377 to 3382, 3654; Graham 
on New Tr., 1; Hilliard on New Tr., 1, 82; 28 Ga., 525; 
23 1b., 237; 20 1b.,72; 2 Black, 458; 54 Ga.,537; 52 J., 
354. For defendant, 56 Ga., 138, 640; 41 Jb. 76; 48 
Tb., 551. 

Judgment affirmed. 
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James M. Betrarp, Sr., e¢ a/., plaintiffs in error, vs. Joun 
Lepsetrrer, defendant in error. 


Where the securities on a rent note notify the holder of said note, that 
their principal is removing enough cotton from the rented premises 
to pay the note, and call upon him to distrain, and the holder prom- 
ised the sureties to do so, and said that he would collect the note 
from the principal, and would not look to them at all for the money, 
and where the holder failed to distrain, and suffered the property to 
be taken away, and the sureties were ignorant of it for more than a 
year, and were induced, by this assurance, to forego legal proceed- 
ings to make the money out of the cotton themselves, and were thus 
damnified the value of the note—the principal debtor being insolvent 
all the time: 

Held, that the conduct of the holder, in thus preventing the securities 
from using their legal remedies, will estop him from collecting the 
note from the sureties—that they are thereby discharged—and that 
the court erred in striking a plea to that effect. 


Principal and security. Before Judge Barrierr. Put- 
nam Superior Court. March Term, 1877. 


Reported in the opinion. 


A. Resse; W. F. & H. A. Jenkins, by Z. D. Harrison, 


for plaintiffs in error. 
Lorton & Barrterrt, for defendant. 
Jackson, Judge. 


Ledbetter, as bearer, sued J. M. Bullard, Jr., principal, 
and J. M. Bullard, Sr., A. W. Athon and J. R. Jennings, 
securities, on a rent note, due the 25th of December, 1871, 
for $150.00. 

Bullard, Sr., the surety, filed the following plea: 

“That plaintiff ought not to have and maintain his action 
against the sureties, because he says that prior to the time 
when said Ledbetter acquired the possession of the note on 
which the suit is pending—but while it was, in fact, his prop- 
erty, as the ward of Wiley C. Anderson, who was his legally 
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appointed guardian, and then the holder of said note—de- 
ponent, in November, 1871, notified said Anderson, who 
then held said note for his ward, that said James M. Bullard, 
Jr., who was then, and still is, insolvent, was in possession of 
a sufficient quantity of cotton, raised on the land for the rent 
of which said note was given, and that he was removing said 
crop from the rented premises, and which said debt had, 
under the laws of said state, priority over all other debts of 
said principal debtor, to satisfy the same in full; and urged 
said Anderson to take the necessary and legal steps to collect 
said rent. That said Anderson promised to do so, and told 
deponent that said sureties need not trouble themselves about 
the debt, and might rely upon his collecting the same out of 
the principal debtor’s crop of that year. That these securi- 
ties, to whom these statements were made known, acting and 
relying upon the assurance of said Anderson that he would 
save them harmless as aforesaid, did not avail themselves of 
the means afforded by the law to protect themselves from loss, 
and hearing nothing more of said debt until after its matu- 
rity, to-wit: until more than one year after said assurance, 
and after all the crops of 1871 had been disposed of by said 
principal debtor, and believing that said Anderson had acted 
in good faith, and had collected the same out of said princi- 
pal debtor, as he induced said securities to believe he would 
do. That but for the facts aforesaid, and assurances of said 
Anderson that he would avail himself of them and collect 
said debt, and his failure to make known to said securities 
his negligence and misconduct as aforesaid, they would have 
taken the legal and necessary steps to secure themselves 
against loss by reason of their said securityship; and that 
the negligence and misconduct as aforesaid of said Anderson, 
resulted directly to said securities’ loss and damage-—the debt 
aforesaid being now unpaid, said Anderson having never 
taken any steps to collect said debt, or to save securities 
harmless, and permitted the crops of 1871 to be removed 
and disposed of before the maturity of said note, to their 
damage and risk as aforesaid.” 





AUGUST TERM, 1877. 111 


Bullard ef al. vs. Ledbetter. 


A second plea was also filed by the sureties, but it need 
not be set out here, as it was not sufficiently explicit ; it not 
setting out the amount of the account allowed to be paid, 
nor to whom paid, and is based wholly upon information. 

The court struck both pleas, and the securities excepted. 
The question is, was the court right in striking the plea set 
out above? 

It is not as clearly drawn as it might have been; but the 
sum and substance of it is, that the guardian of the plaintiff 
controlled the land rented and the note, and that he prom- 
ised the sureties to levy a distress warrant on the crop of 
1871, when about to be removed, and told them that they need 
not trouble themselves to interfere about the rent; that he 
would secure it from the principal debtor, and out of the 
crop; that but for this assurance, the sureties would them- 
selves have taken legal steps to make the money out of the 
crop; that they thought he had kept his promise until more 
than a year after the crop was gone, and, thereby, that they 
were damaged the whole debt, if they had it to pay, as 
enough cotton was moved off to pay the whole debt, and 
the principal debtor was insolvent. 

Did this conduct, on the part of the creditor, release the 
sureties ¢ 

In 2d American Leadiny Cases, 481, this principle is laid 
down: “A promise to look solely to the principal debtor 
(written there creditor, evidently by mistake, or misprint,) 
or a promise to proceed forthwith against him, is, when 
standing alone,a nudum pactum that can have no effect 
on the obligation of the surety. And this is equally true 
of the allegation that the debt has been paid, and that the 
surety will have no further trouble. When, however, the 
surety is induced by such an assurance to surrender the se- 
surities which he has received from the principal, or to fore- 
go any means of indemnity or protection, an estoppel will 
arise to the extent of the resulting loss ;” and several cases 
are cited to support the principle. 

It would seem that the principle covers this case. If this 
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plea be true, these securities were induced by this assurance 
of Anderson to forego legal means of protection and in- 
demnity which they could have asserted, if not at law, at 
all events, in equity, to prevent the removal of this cotton 
till the debt was paid.. And as the cotton which they could 
have seized, or enjoined the principal from removing, was 
of sufficient value to pay the whole debt, according to the 
plea, which the demurrer admits to be true, their resulting 
loss is the entire debt for which they were responsible. 

So in 54 Ga., 277, it was held that the surety on a prom- 
issory note was discharged when the holder told him that it 
was paid in a trade he made with the principal, and the surety 
was suffered to remain in ignorance, that it was not paid, for 
five years; and the court argue that the risk of the surety, 
under the Code, §2156, was increased. He might have no- 
tified suit to be brought, and thus have been injured. We 
think this case stronger for the surety than that was. Here, 
the holder was notified, not in writing, it is true, and before 
the debt was due, but still, he was notified to distrain. He 
promised to do so, but failed ; and by his promise, and fail- 
ure, the sureties were induced to abandon their legal reme- 
dies, and to lose a lien. Indeed, here a lien could have been 
put, if it was not already, on the property about to be re- 
moved; and the creditor promised to distrain, and did not, 
and prevented the sureties, by the promise, from doing it. 

So in 55 Ga., 662, the case in 54 Ga., 277, is cited ap- 
provingly ; and the principle is applied to the case where 
the holder of a draft told the drawer that the acceptor had 
arranged the draft, and the drawer was induced to act upon 
that statement in a settlement with the acceptor, and to al- 
low him credit for the payment, and the acceptor had _ be- 
come insolvent. It was there held that the drawer was dis- 
charged. 

It is true that in this case the principal debtor was insol- 
vent all the time, when the note was made, as well as when 
the sureties were sued; but the crop of cotton would have 
paid the debt, and that was lost by the fraud of the holder, 
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if the plea is true. If such be the fact, that the holder 
promised to do a thing which would have secured this debt, 
and did not do it, and by his promise and failure to fulfil 
his promise, the sureties were induced to forego a remedy 
they had, and thereby have been injured the extent of the 
note, they are discharged. 

We think, therefore, that the court erred in striking the 
plea. 


Judgment reversed. 


Henry H. Smrru, plaintiff in error, vs. Joun H. Newton, 
defendant in error. F 


. Where the defense to an action upon notes given for a fourth inter- 
est in certain gas works, was that the defendant had been induced 
to purchase the same by the gross misrepresentation of the plaintiff 
as to value, etc., it was not error to exclude testimony to the effect 
that plaintiff had told witness shortly before such purchase, that the 
cost of the works was over $30,000, that they were making a net 
income of 10 per cent., and were like a young apple orchard, just 
beginning to bear fruit, and would soon bear more largely, it not 
appearing that defendant was present, or that he had ever heard of 
this conversation previous to his purchase. 

. The gross earnings of the works for two years, commencing nearly 
three years after the purchase, were properly excluded as irrelevant. 

. That a house and lot, taken by plaintiff from defendant, in part pay- 
payment for the works at $3,500, were, in fact, worth but from 
$2,000 to $2,500, admissible to show in rebuttal. 

. Competent to show by city assessor that he assessed the gas works 
for the year 1872 at $30,000, and that they had depreciated fifty per 
cent. since that time. 

. All previous negotiations are merged in a subsequent written con- 
tract. An additional obligation cannot be grafted thereon by parol 
testimony, unless made subsequently to the contract, upon a valua- 
ble consideration. To attack the contract on the ground of fraud, 
that fraud must refer to the excution thereof; to annex thereto the 
additional stipulation, it must appear to have been omitted at the 
time of execution through fraud, accident, or mistake. 

3. Misrepresentation of a material fact, made recklessly, without 
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knowledge, and acted on by the opposite party, constitutes legal 
fraud It will not avail the plaintiff that the defendant believed he 
did not intend to deceive, if the defendant was, in fact, thereby de- 
ceived. 

. The verdict could not have been otherwise than as rendered. 


Jackson, Judge, concurred specially. 


Evidence. Contracts. Fraud. New trial. Before 
Judge Underwood. Floyd Superior Court. January Ad- 
journed Term, 1877. 


Sufficiently reported in the opinion. 


Smrrn & Branuam; Wricut & Fratuerston, for plain- 
tiff in error. 


C. Rowe tt, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 


defendant on certain described promissory notes, dated on 
the 9th of April, 1872, and due at different times, the last 
being payable thirty months after the date thereof, all 
amounting to the sum of $3,800. The defendant pleaded 
to the plaintiffs suit, that on the 9th of April, 1872, he 
purchased of the plaintiff a one-fourth interest in the Rome 
gas works,.at and for the price of $7,500, paying him there- 
for $3,700, and giving the notes sued on for the balance; 
that he purchased said property on the representations of 
said plaintiff as to its value, condition, ete., which were not 
true ; that said works had paid, and would pay ten percent on 
thirty thousand dollars, net profit, to the company, when 
said works had never paid anything to said company, and 
the plaintiff knew it; that plaintiff represented to defend- 
ant that said works had cost $50,000, when the same had 
not cost exceeding $15,000, and were not worth more than 
that, which the plaintiff well knew, etc; that, as an induce- 
ment to make said purchase, plaintiff agreed to pay defend- 
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ant a salary as superintendent of said works, at the rate of 
$1,000 per annum, for the first six months after the pur- 
chase, and for the next suceeeding twelve months thereaf- 
ter, a salary of $1,500 per annum, and after the expiration 
of eighteen months after said sale, a salary of $2,000 per an- — 
num; which the plaintiff failed to perform, having only 
paid him $1,502.70 under said contract, whereby defendant 
claims that he has been damaged $2,709, On the trial of 
the case the jury, under the charge of the court, found a 
verdict in favor of the plaintiff for the amount of the notes, 
with interest. The defendant made a motion for a new 
trial, on various grounds, as therein stated, which was over- 
ruled, and the defendant excepted. It appears, from the 
evidence in the record, that at the time the notes sued on 
were given, the following instruments in writing were exe- 
cuted between the parties, going to show what were the 
terms of the contract: 


“ SrarE or Grorc1a—Floyd county. 

Know all men by these presents, that I, John H. Newton, 
of Clark county, Ga.,am held and firmly bound unto Henry 
H. Smith, his heirs and assigns, in the sum of fifteen thou- 
sand dollars, for the true payment of which I bind myself, 
my heirs, executors and administrators, jointly and severally, 
by these presents. Sealed with my seal and dated this the 
ninth day of April, 1872. 

Now the condition of the above bond is this: 

Whereas, the above bound, John H. Newton, has this day 
bargained to the said Henry H. Smith the following prop- 
erty to-wit, an undivided one-fourth interest in the property 
of the Rome Gas Works, in the city of Rome, consisting of 
real estate numbers sixty-six, sixty-seven, and one-half inter- 
est in sixty-eight, in the Coosa division of said city, on 
which are placed the gas works building and gas apparatus ; 
also, an undivided one-fourth interest in the main gas 
piping laid down in the streets of said city, and a one-fourth 
interest in all other personal property that rightfully be- 
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longs to said gas works. The whole property of said Rome 
Gas Works being estimated at thirty thousand dollars, and 
the part here bargained for is seventy-five shares, valued at 
one hundred dollars each, for the sum of seven thousand 
five hundred dollars, and the said Henry H. Smith has paid 
the said John H. Newton the sum of three thousand seven 
hundred dollars, and given his (Smith’s) notes for thirty- 
eight hundred dollars more due: the first note six months 
after date for five hundred dollars, and the second note due 
twelve months after date for five hundred dollars more, and 
the third note due eighteen months after date for one thou-: 
‘sand dollars, and a fourth note due twenty-four months after 
date for one thousand dollars, also a fifth note due thirty 
months after for eight hundred dollars; all of above notes 
bearing interest at the legal rate from the first day of Jan- 
uary, 1872. 

Now, if the said Henry H. Smith shall pay all of the 
above described notes when due, then the said John H. 
Newton is to make good titles to the said bargained prop- 
erty to the said Henry H. Smith. And then this obligation 
to be null and void, else in full force. 

Given under my hand and seal this April 9th, 1872. 


[Signed, | Joun H. Newton. [seat.]” 


“ GroragiA—Floyd county. 

It is hereby agreed between John H. Newton, of the 
county of Clark, of said State, and Henry H. Smith, of 
Floyd county, Georgia, that in consideration of said Smith 
having this day bargained for a one-fourth interest in the 
Rome Gas Works, that the said Smith shall receive from 
the said gas company a salary for superintending said gas 
works, its operation and management, at the rate of one 
thousand dollars per annum for the first six months after he 
takes charge as such superintendent. And it is further 
agreed that all the indebtedness to the said company, and all 
the liabilities of said company, shall enure to and be assumed 
by each of the parties whose names are hereto subscribed in 
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proportion to the share each has in said gas works, dating 
from the. first of January, 1872. 
Witness our hands and seals this April 9th, 1872. 


[Sigued,] Joun H. Newton. [seEat.] 


Henry H. Surrn._[seat.}” 


1. There was no error in ruling out the evidence of Phin- 
izy, offered by the defendant to prove that the plaintiff told 
him, in January, 1872, “that the cost of the gas works was 
over $30,000, and were making a net income of 10 per cent., 
and in his opinion would make a large net income, com- 
paring them to a young apple orchard just beginning to bear 
fruit, and which would soon bear fruit more largely,” it not 
appearing that the defendant was present, or that he had ever 
heard of that talk of the plaintiff to Phinizy when he pur- 
chased the property in the month of April thereafter. 

2. There was no error in ruling out the evidence of Gard- 
ner as to the gross earnings of the gas works from Ist of 
November, 1874, to 1st November, 1875, and from Ist No- 
vember, 1875, to Ist November, 1876, the same not being 
relevant to the issue on trial. 

3. There was no error in allowing the plaintiff to testify, 
in rebuttal of the defendant’s evidence, that he accepted a 
house and lot from the defendant, in part payment for the 
gas works, at the price of $3,500; did not know its real value 
at the time, but afterwards found out its true value when he 
inspected and tried to sell it—two thousand dollars was all 
he could get offered for it. 

4. There was no error in allowing Hargrove to testify in 
rebuttal of the defendant’s evidence that the value of the 
gas works had depreciated fifty per cent. since 1872—the 
city not taking gas—and that he was city assessor for that 
year, and that he assessed the gas works, under oath, to be 
of the value of $30,000, and that the store-house that the 
defendant let the plaintiff have was worth from $2,200 to 
$2,500 in 1872. 

5. The defendant also complains of the charge of the 
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court, and insists that, in view of the evidence in the record, 
his theory of the case was not properly submitted to the jury 
under the law applicable thereto—especially as to the plain- 
tiffs representation to the defendant in regard to the profits 
of the gas works, upon the faith of which, he states in his 
testimony, he purchased the property. The entire charge 
of the court is as follows: 

“GENTLEMEN OF THE J urY—It is the duty of the court to 
charge you the law of this case. It is your exclusive right 
and duty to find what is proven, what the proofs in this 
case establish. The court has not the right to say or inti- 
mate to you what is proven or what is not proven; and if 
you should come to the conclusion from anything I may 
say to you, that I have any opinion of what is proven or 
not proven or established by the proofs, it is a mistake. 
The plaintiff in this case contends that he has proved that 
on the day alleged in the declaration, the defendant made 
and executed the promisory notes described, and delivered 
them to him. If you find from the evidence that this is true, 
then the plaintiff has made a prima facie case. The de- 
fendant pleads fraud and misrepresentation and other pleas, 
which you will find in the records and papers. The onus 
or burthen of proof is upon the party that alleges fraud, 
misrepresentation or any other matter of defence. Fraud 
will not be presumed but must be proved. It may be 
proved by direct evidence or by cireumstances. Fraud 
may be actual or constructive. Actual fraud consists in 
any kind of artifice, by which another is deceived. Con- 
structive fraud consists in any act of omission or commis- 
sion, contrary to legal or equitable duty, trust or confidence 
justly reposed, which is contrary to good conscience, and 
operates to the injury of another. The former implies 
moral guilt, the latter may be consistent with innocence. 
Misrepresentation of a material fact, made wilfully, to de- 
ceive, or recklessly, without knowledge, and acted on by 
the opposite party, or if made by mistake and innocently, 
and acted on by the opposite party, constitutes legal fraud. 
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"Smith es. Newton. 
An accident, relievable in equity, is such an occurrence, not 
the result of negligence or misconduct of the party seeking 
relief in relation to a contract, as was not anticipated by the 
parties when the same was entered into, and which gives an 
undue advantage to one of them over another in a court of 
law. Mistake relievable in equity is some unintentional 
act or omission or error, arising from ignorance, surprise, 
imposition or misplaced confidence. ‘his power is exer- 
cised with caution, and to justify it the evidence must be 
clear, unequivocal and decisive as to the mistake. Wilful 
misrepresentations of a material fact, made to induce an- 
other to act, and upon which he dves act, to his injury, will 
avoid a contract. The object of all legal investigation is 
the discovery of the truth. The rules of evidence are 
framed with a view to this prominent end, seeking always 
for pure sources and the highest evidence. 

“ All previous conversations, propositions and stipulations 
are merged in the written contract. A condition or addi- 
tional obligation cannot be engrafted on the written con- 
tract, by parol testimony, unless made subsequently to the 
contract upon a valuable consideration. In order to attack 
the contract in writing on the ground of fraud, the fraud 
must refer to the execution of the contract, or the condi- 
tion or stipulation must be the result of accident or mis- 
take, which must be proved by decisive evidence, or the 
contract must have been procured by the fraudulent mis- 
representation of the other party, under the rules of law 
already given you in charge. In all cases to afford 
relief there must be fraud and damage both united ; to il- 
lustrate, if the plaintiff represented the pipe to be larger 
than it is, in order to afford relief, the defendant must have 
been damaged, and the damage must be proved to you by 
the evidence in the case. If the defendant had free access 
to the map of the works, and could have found out from 
the map the size of the pipes and the extent of the works, 
and did find out from the map, or failed to avail himself of 
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the means of informatiou at hand, if any, he has no one to 
blame but himself. 

“Tt will not avail the plaintiff that the defendant believed 
he did not intend to deceive, if the evidence shows that 
plaintiff did deceive defendant. Parol evidence is admissa- 
ble for showing fraud, the procuring of a written contract ; 
and if a contract, though in writing, is procured to be made 
or induced by fraud, the jury may set aside the contract. 

“ Wilful misrepresention of a material fact, made to in- 
duce another to act, and upon which he does act to his in- 
jury, will give a right of action. Mere concealment of such 
a fact, unless done in such a manner as to deceive and mis- 
lead, will not support such an action. In all cases of deceit, 
knowledge of the falsehood constitutes an essential clement; a 
fraudulent or reckless representation of a fact as true, which 
the party may not know to be false, if intended to deceive, 
is equivalent to a knowledge of the falsehood. A proper 
construction of this section of the Code is this: If a mis- 
representation was made it must have been material, and 
some damage must have been the result. If any conceal- 
ment has been charged and proven, it must have been of a 
material fact, and the concealment must have been of a ma- 
terial fact, and it must have been done in a manner actually 
to deceive or mislead. If any deceit is charged and proven, 
it must be made to appear to the satisfaction of the jury 
that the statement was known to be false. 

“Tf any fraudulent or reckless representations were 
made by Mr. Newton which he did not know to be false, 
then they must have been made to deceive Smith. If 
the jury is satisfied from the evidence that Yeiser built 
these gas works, and was superintendent at the time of the 
sale, was refused by Mr. Newton, as a proper person to give 
the necessary information, and Smith applied to him for 
information; and, if it further appeared from the evi- 
dence that Mr. Smith did go to Yeiser for information, an 
did get information touching the size of the pipe and 
the length and the value of them, and still, in the face 
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of this information, made his purchase from Newton, then 
he (Smith) cannot complain that he was misled by Newton 
in reference to the value of the works; and the jury would 
not be authorized to find in favor of the defendant in any 
matter which involves the value of the works. If in their 
negotiations about the sale of the one-fourth interest in 
these works by Newton to Smith, anything was said about 
the employment of Smith as superintendent, all these stipu- 
lations are supposed, in law, to be merged in any written 
coutract subsequently made in reference to that matter; 
and unless it is shown to the satisfaction of the jury, that 
Newton perpetrated a fraud in the execution of that writ- 
ten contract, no new stipulation can now be injected into 
it. It was the duty of Smith at the time the written con- 
tract was executed, to have had all the stipulations agreed 
on inserted, and if he failed or omitted to do so without 
any fraud on the part of Newton to have it done, he is 
bound by the written contract as it appears in evidence. 
If from the evidence the jury is satisfied that Newton in- 
structed Smith to go to proper sources for information as to 
the condition of the works, and the amounts due and ow- 
ing, and Smith omitted to go or declined to go for the in- 
formation, then he cannot hold Newton responsible, but 
must take the consequences of his own action in the prem- 
ises. 

“Tf the defendant went to Yeiser to ascertain the value 
and cost of the works, and Yeiser informed him what they 
were worth, and afterwards the defendant told plaintiff what 
Yeiser had said in reference to the value or cost of said 
works, and the plaintiff then told him not to heed what 
Yeiser said, or words to that effect, because Yeiser was in- 
terested in holding his place as superintendent, which he 
knew he would lose if defendant bought, or words of that 
kind, then the jury may take into consideration such con- 
versation in ascertaining whether the defendant was thrown 
off his guard by the plaintiff's statement in this respect, and 
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induced to disbelieve what Yeiser had said, and whether he 
was thereby misled by the plaintiff.” 

The Code contemplates two classes of fraud—moral fraud 
and legal fraud—and, according to the defendant’s own evi- 
dence, the alleged fraud in this case belongs to the latter 
class, for he stated at the trial, on his cross-examination, that 
“he did not believe Mr. Newton wilfully misrepresented the 
facts, and don’t believe so now, but think he ought to have 
known, as I relied on his representations.” 

There was no error in the charge of the court in relation 
to the written contract between the parties being the highest 
and best evidence as to what that contract was, and that 
parol evidence was not admissible, to add to or contradict it, 
on the statement of facts disclosed in the record. There is 
no pretense that the written contract between the parties, 
including that in reference the defendant’s salary as super- 
intendent, was not written just as the parties intended it . 
should be written when the same was executed. See 54 Ga., 
289; 56 Ga., 32. 

6. Although the charge of the court as to the distinction 
between moral and legal fraud was not as clearly defined as 
it might have been, still it was substantially correct, and 
fairly submitted the general principles of the law as to legal 
fraud applicable to the evidence in the case. The court 
charged the jury “that misrepresentation of a material fact, 
made recklessly without knowledge, and acted on by the 
opposite party, constitutes legal fraud. It will not avail the 
plaintiff that the defendant believed he did not intend to 
deceive, if the evidence shows that plaintiff did deceive de- 
fendant.” The general charge of the court was sufficiently 
broad to cover the alleged misrepresentation of the plaintiff 
as to the net profits of the gas works. 

7. But if there had been errors in the charge of the court, 
as claimed by the plaintiff in error, still the verdict was right 
under the evidence, and could not well have been otherwise 
under the law applicable thereto. The defendant says in 
his own testimony, that he went to Yeiser, the superintend- 
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ent of the gas works, who built them, before he purchased, 
and got all the information he could, and that he told him 
they were not worth over $12,000, but that the plaintiff had 
said so much about the gold mine, ete., he could listen to no 
one else. Collier testified, that in November, 1874, when 
he, with others, was negotiating for the purchase of the 
Rome gas works, the defendant represented them to be 
worth every dollar of $30,000, and said that if he understood 
the business as well as he (witness) did he would not consent 
to sell said works for anything less. However witnesses may 
be mistaken in their recollection as to facts, after the lapse 
of time, there were several letters of the defendant to the 
plaintiff, written after he became superintendent of the gas 
works,and had had ample opportunity to know all about them, 
in which he expresses his sentiments quite freely as to their 
value, and about which written evidence there can be no 
mistake. The purchase was made in April, 1872. On the 
31st of July thereafter, he writes: “I have concluded to 
advertise my gas stock for sale at $7,000, but will wait until 
I hear from you. I am willing to keep it, and know there 
is money in it. I know the works are worth more to-day 
than when I bought them.” In April, 1873, defendant 
writes “that the works are in good order, doing well ; am will- 
ing to sell my interest on basis of $40,000 cash ; you can do 
as you like. The works are cheap at $35,000.” 

There is a good deal of other evidence in other letters 
written by the defendant to the plaintiff on pretty much the 
same line until January, 1874, but not one word is said or 
written by the defendant, up to that time, about a rescision 
of the contract for fraud, either moral or legal, on the part 
of the plaintiff, in the sale of the gas works to him. If 
parties who are swi juris will not take care of themselves in 
making their contracts, in the absence of either moral or legal 
fraud, as the jury have found by their verdict in this case, 
they have no right to expect that the courts will take care 
of them. There was no error in overruling the motion for 

8 
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a new trial on the statement of facts disclosed in the record. 
Let the judgment of the court below be affirmed. 


Jackson, Judge, concurring. 


Without approving all the rulings of the court on evi- 
dence and in the charge to the jury, I concur in the judg- 
ment, for the reason that the facts—the letters of Smith him- 
self—make such a case as requires the verdict. 


James M. Ciemenrs, plaintiff in error, vs. Coartes W. Cot- 
Lins, defendant in error. 


1. In a suit upon warranty of title to land, unless it can be ascertained 
from the evidence that title paramount has been asserted against the 
warrantee, or some person claiming under him, and that he has 
yielded to it, or is in a situation requiring him to yield presently, as 
matter of legal duty, no breach is established—certainly not, if a 
judgment in ejectment, rendered without notice to the warrantor, is 
relied upon. . 

. There being on the bill of exceptions a regular entry of filing in the 
clerk’s office of the superior court, signed by the clerk, and dated 
within fifteen days after the date of the judge’s certificate, the same 
is not nullified or vitiated by a subsequent certificate of the clerk, 
designed to authenticate the bill of exceptions as the true original, 
and describing it as filed ‘‘ this day,” though the latter certificate be 
dated after the fifteen days have expired. The reason is, that the 
entry of filing is the appropriate evidence of the time of filing, and 
the subsequent certificate that the bill of exceptions is the true origi- 
nal would be complete without stating either the same time or a dif- 
ferent time. When official evidence is inconsistent, that which is 
found in the appropriate instrument of evidence as to the particular 
matter, should govern, and the inconsistent statement elsewhere be 
treated as surplusage. This is the same principle which underlies 
the rulings of this court, touching conflict between the record and 
the bill of exceptions. 

. The various sheets constituting the transcript of the record being 
firmly pasted together at the top, so as to be one whole document, it 
is immaterial in what part of the transcript the clerk’s certificate au-. 
thenticating the same isfound. The terms, ‘‘ above and foregoing,” 
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used in the certificate, will be construed to apply to the contents of 
the entire document. 


Warranty. Eviction. Practice in the Supreme Court. 
Bill of exceptions. Certificate. Before Judge Parr. Dooly 
Superior Court. March Term, 1877. 


Reported in the opinion. 


S. Hatt & Son; W. J. Brown; J. L. Toor, for plaintiff 


in error. 


C.C. Duncan; D. A. Vason; R. N. Exy, for defendant. 


Brecktey, Judge. 


A vendor conveyed land by deed, dated in 1859, with gen- 
eral warranty of title. The vendee conveyed, with like 
warranty, by deed, dated in the same year, and about one 
month later than the former deed. This action is by the 
second vendee against the first vendor, for a breach of war- 
ranty. The action was commenced in August, 1876. The 
plea was “not indebted.” At the trial, the jury found a 
verdict for the defendant. The plaintiff moved for a new 
trial, and the court granted it. Whether the verdict was 
correct or not, depends upon whether the plaintiff made, by 
his evidence, a prima facie case of eviction under title par- 
amount. The evidence consisted alone of the two deeds, 
and the record of a recovery, in ejectment, of the premises 
to which the deeds and the covenants of warranty apply. 
The action of ejectment was commenced in December, 1869, 
and judgment for the plaintiffs therein was rendered in May, 
1875. The action was in favor of John Doe, on the de- 
mises of several lessors, all of them strangers to the present 
suit. The demises were all laid subsequently to the date of 
the warranty now in question. They were alleged to have 
been made in 1868, and the ouster by the casual ejector was 
averred to have taken place in that year. The party desig- 
nated as tenant in possession, and served as such, was the, 
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person who is plaintiff in the present action. So far as the 
record shows, he made no defense. There is no evidence 
that he filed any plea, or that he even appeared. There is 
no evidence that he admitted possession, as the 25th rule of 
practice in the superior court requires, in order to have the 
right to defend. Indeed, there is no evidence, save what 
may be implied in the judgment, that he ever had any actual 
possession of the premises. The record of the ejectment 
affords no means of deciding whether the lessors of the 
plaintiff acquired title before or after the warranty now.in 
suit was made, or from what source their title was derived. 
For aught that appears, they may have derived title from 
or through the defendant in ejectment himself. It does not 
appear that any writ of possession was issued, or that pos. 
session had been voluntarily yielded under the judgment. 
Neither does it appear that the warrantor had any notice of 
the ejectment suit, or was ever called upon to defend the 
same. 

1. We think the jury found according to the evidence, 
and that no other verdict was possible, under the true law 
applicable to the case. In a suit upon warranty of title to 
land, unless it can be seen from the evidence that title para- 
mount has been asserted against the warrantee, or some per- 
son claiming under him, and that he has yielded to it, or is 
in a situation requiring him to yield presently, as matter 
of legal duty, no breach is established—certainly not, if a 
judgment rendered without notice to the warrantor is relied 
upon. 2 Greenleaf’s Ev., section 241 to 244; 3 Phil. Ev., 
817; Rawle on Cov., 228, 229. In4 G@a., 293, the title upon 
which the recovery was had appeared. So, too, in 5 Ga., 
275; further discussed in 24 76., 593. In 25 /b., 566, there 
was notice ; also, in 28 76., 289; also, in 32 76., 13. In 47 Jb., 
516, the warrantor was the original defendant in ejectment. 
In 33 Jb., 45, the incumbrance was a judgment lien older 
than the warranty, and the warrantee had resisted unsuccess- 
fully by claim. In 54 Jb., 81, the land had been sold un- 
der a judgment against a third person who had been in pos- 
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session, so as to fix a lien, prima facie, and the warrantee 
had surrendered to the purchaser at sheriff's sale. In 55 J0., 
172, the warrantor had only a bond for titles; judgment 
had gone against him for purchase money, and, according 
to the sheriff's testimony, the land was sold before the 
bankruptcy. The second head-note should have embodied 
this latter fact. The sheriff's testimony indicated that the 
date of the sale, as entered on the 7. fa, was erroneous, and 
this had an important bearing upon the judgment of affirm- 
ance. The case we are now considering is much weaker 
than any case in our own reports upon which a recovery has 
been had. It rests upon the judgment in ejectment alone, 
without any evidence, in the record of that proceeding or 
out of it, disclosing the particular title which was put in 
issue. There was no defense, so far as appears, and no pos- 
session was admitted so as to make defense possible accord- 
ing to the rule of practice. Notice of the action was not 
given to the warrantor, and the warrantee had not been 
put out by the sheriff, nor did he show that he had gone 
out voluntarily. It seems that he should, at least, have 
submitted his title to the court and jury, to see whether it 
was sufficient to protect him; but there is no indication 
that he had it passed upon, or made any effort to that end. 
The great and insurmountable defect in the evidence, how- 
ever, is that it fails to show that the recovery in ejectment 
was had upon title outstanding at the date of the warranty. 
Nothing appears which is the least inconsistent with the 
covenant. Ten years had elapsed when the ejectment suit 
was brought; and no date in the pleadings or the evidence 
has any relation whatever to so remote a period in the past. 
What the judgment in ejectment adjudicates is, that the 
lessors of the plaintiff had title at the commencement of 
that action, which was in 1869. But that fact is perfectly 
consistent with title in the warrantor in 1859. There is 
nothing to show that the very deed containing the warranty 
now sued upon, was not a part of the chain of title upon 
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which the premises were recovered in the action of eject- 
ment. The court erred in granting a new trial. 

Cited for plaintiff in error 2 Greenleaf’s Cruise, top p. 
461,n 1; 15 Wend., 427; 3 Watts and S., 407; 2 Mete., 
365; 25 Ga., 566; 4 7b., 593; 5 7b. 275; Code, §2683. 
For defendant, Code, §§2702, 2703; 10 Ga., 311; 5 7b. 296; 
47 Jb., 516; 32 7b., 18; 33 Zb., 45; 10 Metealf, 315 ; 5 Ohio, 
158 ; Rawle Cov. of Title, 144; 4 Wheat., 231; 54 Ga., 81. 
For plaintiff in reply, Rawle Cov. of Title, 229; 4 Watts 
and §S., 410. 

2, 3. A motion was made to dismiss the writ of error, 
which was denied, the court holding as set forth in the 
second and third notes at the head of this opinion. 

Judgment reversed. 


Henry May e¢ a/., plaintiffs in error, vs. Dante 8. Pruntup, 
receiver, et a/., defendants in error. 


. The circuit court of the United States may pass orders to preserve 
property in litigation, where the proceeding is against the property, 
and its preservation is absolutely essential to give relief, by interlocu- 
tory orders, after and pending an appeal to the supreme court of the 
United States. 

. When the state court, on a bill of like character with one pending 
in the United States court, appoints a receiver inadvertently, and 
without knowledge of the facts in the federal court, and the circum- 
stances indicate collusion in the state court, this court will 
not interfere with the judge of the state court in revoking the order 
appointing his receiver, and turning over the property to the receiver 

of the United States court. 


Equity. Receiver. United StatesCourts. Before Judge 
McCutcuren. Bartow County. At Chambers. March 15th, 
1877. 


The judgment excepted to was as follows : 
“ After looking through the record, I am satisfied that the 
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object of the bill in the United States court is substantially 
the same with that of the bill in this case, both making all 
known creditors of the railroad company, as well as the rail- 
road company itself, parties, and asking that all other cred- 
itors, when discovered, be made parties, and praying that the 
road, and all the property and franchises of the Cherokee 
Railroad Company, be sold, and their proceeds be distributed, 
by decree of the court, among the creditors, according to the 
liens and priorities of the creditors respectively, and both 
bills praying that the court take charge, by receiver, of all 
the effects of the company, ete. The fact that the complain- 
ants in the United States court, by their bill, are also setting 
up that their claim is a first lien, and asking that it be so 
decreed, does not make the bill any the less a creditors’ bill. 

“Tf a party has a prior lien, he is not prevented from set- 
ting it up in a creditors’ bill filed by him to administer and 
distribute an insolvent estate ; if so doing had the effect to 
change the character of the bill, then no person entitled to 
priority of payment could ever file such bill without waiving 
his priority. It is the privilege of every creditor to assert 
_ and maintain, in such a bill, all his rights and priorities as 
against every other creditor, and the doing so in no way 
changes the character of the suit from that of a creditor’s 
bill. The very object of such a suit is to marshal the cred- 
itors’ claims into the order of their priority, and to admin- 
ister and distribute the proceeds of the property according 
to the respective priorities of the creditors, as ascertained 
and fixed by the decree. In the nature of the case, there 
cannot be but one suit which shall effectually marshal, ad- 
minister and distribute an insolvent estate. The possession 
and control of the whole estate, and a full view of the rights 
of all the creditors, being essential to a proper and full ad- 
ministration and distribution. The pendency, therefore, of 
one such suit, in a court of competent jurisdiction, might 
well be pleaded in abatement of a subsequent suit for the 
same purpose. As between courts of competent jurisdiction, 
the commencement of the suit, and service of process on 





130 SUPREME COURT OF GEORGIA. 


May et al. vs. Printup e¢ al. 


defendants, gives the jurisdiction over the property of the 
insolvent, for the purposes for which the bill is filed, and 
when a court has thus once gained jurisdiction over the sub- 
ject matter, no other court of concurrent jurisdiction can 
legally divest that jurisdiction by the seizure of the property 
under a bill subsequently filed, having the same objects with 
the first bill. It is true, that if this were done, the former 
court would have no right to take the property from the 
actual possession of the latter, however wrong the latter’s 
possession might be, because to maintain such a doctrine 
would be to say that the laws of this country authorized 
internecine warfare between courts of concurrent jurisdic- 
tion, in the execution of their respective processes. It is not 
the seizure of the property by the receiver that gives the 
court jurisdiction over it, but the commencement and service 
of the bill and process. The object of the seizure of the 
property is not to give jurisdiction, but only to enable the 
court to administer effectual and full justice under the juris- 
diction it has acquired by virtue of the suit commenced. The 
contrary view would encourage collusion between parties, 
and unseemly haste in the seizure of property by receivers. 
The case at bar affords a striking illustration of the propriety 
of the rule that the commencement of the suit, and not the 
appointment of the receiver, or seizure of the property, gives 
jurisdiction over the subject matter. 

“The suit in the United States court had been pending 
for years, and an injunction had been granted, and a receiver 
appointed, long before the suit in this court had been com- 
menced. It is true that the order appointing a receiver in 
the United States court had been rescinded, under an order 
passed, upon consent of parties, for a special purpose named 
in the order; but nothing can be plainer than that there was 
no intention by the court to release its authority over the 
property ; on the contrary, the consent order expressly pro- 
vides that the state of the case and rights of the parties shall 
remain unchanged, and as they were before the order of res- 
cission was passed, without prejudice to any party to the 
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litigation. In September, 1876, an injunction was granted 
in the United States court, restraining any sale or disposition 
of the property of the railroad company, and a motion was 
made for the appointment of a receiver, and served. This 
motion was set for a hearing on the 20th of October. Pend- 
ing this motion for a receiver in the United States court, on 
the 4th of October, 1876, the bill in this case was filed praying 
areceiver. The chancellor granted a rule nisi, fixing the 23d 
of October for the ,hearing of this motion for a receiver. 
The attorney who filed for complainants the bill in this 
court, and several of the complainants themselves, are parties 
defendant in the case in the United States court. The time set 
for the hearing of the motion for receiver in this court, was 
three days later than the time set for hearing the motion in the 
United States court. Counsel for complainants and defendants 
in the case in the state court, agreed that the motion in this 
case should be heard and decided on the 10th of October, in 
advance of the time originally fixed by the chancellor. In 
pursuance of this agreement, the motion was heard, and a 
receiver appointed. No defense, or resistance of any sort, 
was made to the appointment of the receiver. The fact of 
the pendency of the proceedings in the United States court 
was not brought to the notice of the chancellor. If all the 
facts had been brought before him, he presumably would not, - 
and certainly ought not to, have appointed the receiver. 
“Tt is, therefore, ordered and adjudged that the order of 
this court appointing a receiver in the said equity cause, in 
Bartow superior court, be, and the same is hereby, rescinded. 
This order of rescission to take effect on the following con- 
ditions: that the receiver, Samuel F’. Stephens, shall be first 
reimbursed the amount of money which he has had to ad- 
vance out of his own funds, to prevent the property in his 
hands from being sold to satisfy tax fi. fas. against said rail- 
road company. Whenever he shall have been fully so re- 
imbursed, either out of the earnings of the road, or by the 
said Daniel S. Printup, then he, the said Stephens, shall cease 
to hold said property as receiver, and shall deliver the same 
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to the said Printup, the receiver appointed by the circuit 
court of the United States aforesaid, or allow the said Printup, 
as receiver, to seize and take possession of the same, provided 
that the said Stephens shall, in no event, deliver over the 
said property, or relinquish the possession thereof as such 
receiver, until the expiration of twenty days from this date, 
so that the possession of the property shall not be changed 
until the complainants shall have the time allowed by law to 
file a bill of exceptions, and to give bond as required by 
statute, to supersede this judgment until the case can be 
heard in the supreme court.” 













For the remaining facts, see the opinion. 






A. Jounson ; Stansett & Worrorp, for plaintiffs in error. 






A. T. Akerman; W. T. Worrorp, for defendants. 






Jacson, Judge. 










In 1872 Henry Clews & Co. filed a bill in the cirenit 
court of the United States against John W. Wofford and oth- 
ers, alleging that complainants were creditors of the Chero- 
kee Railroad Company to a very large amount, and held its 
bonds therefor ; that the proceeds of their credit to the said 
company, in fact, built the road and bought the iron rails 
therefor; that there were other creditors of the road for va- 
rious sums who were made defendants, and some who were 
unknown, but might be made parties when discovered ; that 
the road had been illegally and fraudulently sold under 
judgments wrongfully obtained by some of these creditors ; 
and it prayed that the sale be set aside; that injunction be 
granted against the possession and control of the road under 
such illegal sale by Wofford and others; that a receiver be 
appointed ; that the road be sold; that the illegal sale be set 
aside, and its proceeds be applied to the payment of all its 
debts according to the priorities thereof, and that the assets 
be marshaled for that purpose. 
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This bill was amended afterwards by a prayer to the ef- 
fect that the Cherokee Railroad Company be made a party, 
and that the company be decreed to pay complainants’ debt, 
and that the earnings be applied thereto, claiming that com- 
plainants held a first lien thereon. 

The injunction was granted, and a receiver appointed. 

Subsequently a consent order was had, revoking the ap- 
pointment, and turning over the road to the management of 
its own officers, but. without having the effect to change at 
all the status or rights of the several parties, as the order of 
revocation of the receiver, taken by consent, expressly pro- 
vided. 

A reference to an auditor was afterwards made—excep- 
tions to his report were heard and overruled—and a decree 
had in favor of Clews & Co., fora large amount. The case 
was then taken to the supreme court of the United States ; 
and pending its consideration, or the preparation to consider 
it there, to-wit, in September, 1876, a bill was filed by May 
and others—some parties to the Clew’s bill, and others not 
—in the superior court in the ceunty of Bartow, as creditors 
of the railroad company, praying for a marshaling of as- 
sets, and a sale of the road to pay their debts, and the ap- 
pointment of a receiver to take charge thereof. 

On the 2d of October, 1876, the chancellor, Hon. C. D. 
McCutchen, passed an order for a hearing of the application 
on the 23d of October, 1876—afterwards by consent of 
counsel for both sides, the hearing for the appointment of a 
receiver was set for the 10th of October, only six days after 
the order of the chancellor, which order was to have been 
served ten days before the contemplated hearing, and at 
the hearing on the 10th the receiver, Samuel F. Stephens, 
was appointed by the chancellor in the state court. 

Meanwhile, in September, 1876, pending the appeal to 
the supreme court of the United States, application for a 
receiver was made by Henry Clews & Co., or rather their 
assignee in bankruptcy, J. Nelson Tappan, and the 20th of 
October was appointed to hear that application, and an or- 
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der was passed that all proceedings be stayed, and the road 
remain in statu quo until the hearing on the 20th. 

On the 20th of October, D.S. Printup was appointed re- 
ceiver by the United States circuit court, and when he went 
to possess himself of the road, he found Stephens in pos- 
session under the state court. Printup reported this fact to 
the United States court, and the judge of that court passed 
an order that he apply to the state court for relief, by ask- 
ing that court to revoke its appointment of Stephens, and 
to direct that the rcad be turned over to Printup. 

Printup accordingly made application to the state court, 
and that court, on full consideration of all the facts, passed 
an order revoking Stephen’s appointment, and turning over 
the road to Printup. Whereupon Henry May e¢ al. ex- 
cepted, and bring this judgment revoking Stephen’s ap- 
pointment, and complying with the application of Printup 
by turning the road over to him, for review here. 

Two lega] questions are made on the above facts. First, 
can the circuit court of the United States pass an order for 
the appointment of a receiver to protect the property in lit- 
igation in a suit like this, while the case is pending on ap- 
peal in the supreme court of the United States? And, sec- 
ondly, did the United States circuit court have such juris- 
diction over this property, by the suit brought there, as to 
forbid that, by comity, the state court should interfere with 
the property, and put its receiver over it ? 

1. In respect to the first question, it appears to us plain 
that either the supreme court of the United States, or its 
circuit court, must have the power to preserve the fund— 
the property in litigation—and to prevent its waste and 
destruction. 

It seems to us that it would be very inconvenient—al- 
most impracticable—for the supreme court to pass such in- 
terlocutory orders as the appoint:nent of receivers, the 
grant ef injunctions, and the like orders, to preserve the 
property ; and that unless the power remained in the court 
below, it would be nowhere for all practical purposes. We 
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are aware of no instance in which such powers have been 
exercised by that appellate tribunal, and we have been cited 
to none. 

The circuit court granted the order in this case and exer- 
cised the jurisdiction, and that with full knowledge of the 
fact that the case had gone to the supreme court, and in 
what manner it went there, and what its own practice was 
in such cases. We should be loth to deny its jurisdiction in 
such a case, to preserve the property still pending in some 
one of the United States courts, and ultimately to be sold, 
and the fund distributed, by the direction of the supreme 
court, it is true, but through the machinery of the circuit 
court at last. 

Accordingly, we find that the circuit court has, in cases 
somewhat analogous, preserved the property by its owners, 
after appeal to the supreme court of the United States. 
See High on Receivers, §41; 12 Wall., 86 ; 6 Wheaton, 519 
4 Otto., 672; 10 Wall., 273. 

2. The second question is, did the court of the United 
States, by the bill filed in 1872—the appointment of a re- 
ceiver under it—the revocation of that appointment, and 
the turning over the property to the Cherokee Railroad Com- 
pany itself, but with the proviso that everything should re- 
main in statu quo, in respect to the rights of all parties, the 
application for another receiver in September, 1876, before 
this bill in the state court was filed and a receiver under it 
asked for, on which application an order was passed enjoin- 
ing the railroad company from changing the status of 
things until that application was acted upon—did the cir- 
cuit court have such jurisdiction and possession as to make 
it improper for the state court to seize the road and put its 
receiver in charge? We think that it did. 

There is some difference of opinion on the question 
whether the mere filing a bill seeking to subject property 
like this in case of insolvency, and where the only recovery 
can be out of the property, gives such jurisdiction and con- 
trol of the ves, as to prevent another court from appointing 
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a receiver, but the better opinion, we think, is that it does. 
See High on Receivers, p. 38, $50 et seg., and cases there 
cited—also p. 105, $152. 

It is true that in 2nd Woods’ Cireuit Court Reports, 409, 
Mr. Justice Bradley, Judge Erskine concurring, overruled 
a decision of Judge Woods, holding the other way on the 
naked question, but he says in that case, that in case of col- 
lusion, the state court would correct its own proceeding. 
The facts here make a case of collusion apparently. The 
case was set for hearing in the state court, on the application 
of receiver, after it was set for hearing in the United States 
court, but by arrangement of counsel, it was altered and 
brought on first. The counsel for defendants, too, there in the 
state court, was a party in the federal court, against Clews & 
Co. It seems, too, that the order required ten days’ notice 
to that counsel, and that the hearing was had in six days 
after the bill was filed. Moreover, it appears that Judge 
McCutchen knew nothing of the state of things in the 
federal court, and if he had known the facts, that he would 
not have appointed the receiver. See his opinion in the re- 
port of this case. 

We think that in this case the federal ¢adge—Judge Ers- 
kine—pursued the very course suggested by Mr. Justice 
Bradley in case of collusion, and that the state judge did 
right in revoking the order. Both courts acted in a spirit 
of comity, to be commended and approved by all who 
would avoid unpleasant conflicts between the state and 
federal authorities. 

Judgment aftirmed. 


Mrrenett Jones, plaintiff in error, vs. Watker A. CLarK 
et al., administrators, defendants in error. 


1. A gift of land is not-complete without writing by the donor, or the 
erection of substantial improvements by the donee, so as to en- 
title the latter to specific performance, or the continuance of posses- 
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sion for seven years, in the case of father and child, under condi- 
tions that warrant the presumption of a gift. 


. Until the gift is complete, title is in the donor, and a judgment 
against him will bind the land so as to prevent the subsequent com- 
pletion of the gift as against the lien of the judgment. 


JACKSON, Judge, concurred on special grounds. 


Gifts. Parent and child. Levy and sale. Before Judge 
Gisson. Richmond Superior Court. October Term, 1876. 


Reported in the opinion. 


Frank H. Mitter, for plaintiff in error. 


H. D. D. Twiaes, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the land not subject to the 
Ji. fa. levied thereon. The plantiff in 7. fa. made a motion 
for a new trial, on the grounds therein stated, which was 
overruled, and the plaintiff excepted. The land in contro- 
versy was levied on as the property of W. W. Hughes, who 
had made a parol gift of it to his son, George W. Hughes, 
and was claimed by Clark, his administrator, he being dead. 
The facts as disclosed by the evidence in the record were 
substantially as follows: 

The debt was created April 4, 1859, and judgment ren- 
dered February 26, 1867. Levy was made August 18, 
1873, and claim filed September 30, 1873, by the adminis- 
trator of George W. Hughes, who was in possession. 

It was admitted that W. W. Hughes owned the land until 
the spring of 1865, but the time of the parol gift, whether then 
or in 1866, was disputed. He never executed a deed to it, 
and filed a petition for homestead June 11, 1869, in which 
the land levied on is set out as his property. He died June 
28, 1872. 





138 SUPREME COURT OF GEORGIA. 


Jones vs. Clark ef al., adm’rs. 


George W. Hughes died the last of September, 1872, in 
possession of the premises levied on, where he had resided 
since the gift, paying the taxes on the property. Plaintiff's 
testimony shows this was paid as rent. Henry Hughes 
heard his father verbally give the place to his son George, 
as all he could do for him after Sherman’s army had passed 
over his plantation and ruined it. W. W. Hughes also 
stated to Brandon, in 1868, that he had given the place to 
‘his son George, and on the 8th of August, 1870, he, W. W. 
Hughes, wrote his son George a letter, produced by claim- 
ant under notice, as follows. “I think I did all I could, in 
my straitened circumstances, when I gave you the Summer 
Place and all there was on it. That Heard has no land is 
not my fault, for after the surrender, with my debts hang- 
ing over me, any title I could have made to him would have 
been null and void.” 

In July, 1872, a trunk of papers was intrusted by. the 
widow of W. W. Hughes to George W. Hughes to examine 
for her, which he never returned. This contained the title 
to the land levied on. 

The plaintiff requested the court to charge the jury in 
writing “that the rendition of a judgment against the donor, 
before the expiration of seven years from the date of the 
parol gift of the land, gave the creditor a lien thereon which 
was not defeated by mere possession of seven years,” which 
request to charge the court refused, and that is the main 
ground of error complained of here. 

1. Assuming that the parol gift of the land was made by 
the donor, W. W. Hughes, to his son, George W., in 1865, 
and that he was in possession of it, the question is, whether 
the plaintiff's judgment, obtained in February, 1867, against 
the donor, on a debt contracted by him in April, 1859, was 
a lien upon the land in controversy, and subject to be levied 
on. and sold, in satisfaction of that judgment lien, as the 
property of the defendant therein—he having filed a peti- 
tion for a homestead in June, 1869, in which the land levied 
on is set out as his property? The solution of that question 
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depends on the fact whether the legal title to the land was 
in the donor, W. W. Hughes, at the time the plaintiffs judg. 
ment was obtained against him, inasmuch as that judg- 
ment bound all the property of the defendant from its 
date. It was admitted that W. W Hughes, the donor, was 
the owner of the land up to the time of making the alleged 
parol gift thereof in 1865 or 1866. In what manner had he 
been divested of -his legal ownership of the land in 1867, 
when the plaintiff's judgment was obtained against him ¢ 
The parol gift of the land did not pass the title out of him, 
for the reason that title to land cannot be conveyed by pa- 
rol in this state, and there is no pretense that there was any 
such part performance of the parol gift of the land under it, 
as would take it out of the operation of the statute, and au- 
thorize a specific performance of that parol contract, as pro- 
vided by the 3187th section of the Code. But it is said 
that the donee under this parol gift, and his legal represent- 
atives, had been in possession of the land more than seven 
years, and, therefore, the land was not subject to be levied 
on to satisfy the plaintff’s judgment lien thereon, inasmuch 
as a gift of the land would be presumed from the donor to 
the donee under the provisions of the 2664th section of the 
Code. It is true that that section of the Code declares, that 
exclusive possession, by a child, of lands originally belonging 
to a father, for seven years, under the circumstances therein 
mentioned, shall create conclusive presumption of a gift, 
and convey title to the child. Conclusive presumption of a 
parol gift of the land? The statute does not so declare, 
but evidently contemplates that the seven years possession 
shall be conclusive presumption of a legal gift in writing of 
the land, which may have been lost or destroyed. Surely 
the statute does not contemplate an illegal parol gift of land, 
such as the donee sets up in this case as having passed the 
title to the land out of the donor to him, which such parol 
gift could not accomplish, because the law forbids it. The 
donee and claimant in this case, by his own showing, cannot 
claim the benefit of the presumption of a legal gift of the 
9 
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land by his possession, as contemplated by the 2664th sec- 
tion of the Code, as the gift relied on by him to pass the 
title to the land out of the donor, is a mere parol gift of the 
land, without more, and which the donor could have revoked 
at any time, and which he seems to have done, at least so far 
as to include it as a part of his property in his application 
for a homestead in 1869. 48 Ga. Zep., 332. Having shown 
that the legal title to the land was in W. W. Hughes, the 
alleged donor, at the time the plaintiff's judgment was ob- 
tained against him in 1867, that judgment created a lien upon 
it from the date thereof. Is there any valid legal reason 
why the land should not be levied on and sold, in satisfac- 
tion of that judgment lien, as the property of the defendant 
therein? Neither the judgment, nor the execution issued 
thereon, is dormant. The claimant is not a bona fide pur- 
chaser of the land for a valuable consideration, who has been 
in possession of it for four years prior to the date of the levy, 
as provided by the 3583rd section of the Code. 

2. But it is said that the claimant is protected from having 
the land sold, in satisfaction of the judgment lien upon it, be- 
cause he has been in possession of it for seven years under 
the parol gift which he has affirmatively proved in this case. 
The parol gift of the land relied on by the claimant was 
made in 1565, the plaintiff's 7. fa. was levied thereon in 
1873. Assuming that the claimant comes within the pro- 
visions of the 2664th section of the Code, as the owner of 
the land by a gift thereof, and that all the conditions required 
by that section have been complied with ; still, the exclusive 
possession of the land by the claimant for seven years from 
the date of the gift, would be necessary, in the words of that 
section, “to convey the title to him.” Upon the assumption 
that the claimant became the owner of the land by posses- 
sion thereof for seven years, under the parol gift from his 
father, as contemplated by the 2664th section, at what time 
did the claimant become the owner of the land? Ifthe parol 
gift of the land was made in the spring of 1865, then the 
claimant would have become the owner of the land in the 
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spring of 1872, and not before, as seven years exclusive pos- 
session of the land was necessary, in the words of the statute, 
“to convey title to him.” For aught that appears in this 
case, W. W. Hughes, the donor, had the clear legal right to 
resume his dominion over the land at any time before the 
expiration of seven years, and that being so, the lien of his 
creditors’ judgment, obtained against him before the expira- 
tion of the seven years, fastened upon it as his property. ' 

The claimant, then, was the owner of the land upon that 
assumed theory, (which is most favorable for him) about 
one year and six months before the plaintiff's fi. fa. was 
levied on it. Before and at the time the claimant became 
the owner of the land in this view of the case, the plaintiff's 
judgment was a lien upon it. Why should it not be sold 
to satisfy that judgment lien? Is the claimant in this case, 
as the owner of the land under the proven parol gift, 
(assuming that he is such owner under the provisions of 
the 2664th section of the Code) in any better condition than 
a bona fide purchaser of the land for a valuable consider- 
ation would have been? <A bona fide purchaser of the land 
for a valuable consideration would not have been pro- 
tected against the plaintiff's judgment* lien until after the 
expiration of four years from the date of his purchase and 
possession, and shall a voluntary donee of land under a 
parol gift, (assuming that he became the owner thereof 
in the spring of 1872), have any better protection against a 
judgment lien on the land thus acquired, than a bona fide 
purchaser for a valuable consideration? A more serious 
inquiry would be, to find out under what statute the owner 
of land under a voluntary gift thereof, upon which there 
was a judgment lien at the time he became such owner, 
could be protected at all as against such judgment lien. In 
view of the facts disclosed in the record, the court erred in 
overruling the plaintiff's motion for a new trial. Let the 
judgment of the court below be reversed. 


Buiecxtey, Judge, concurred in the head-notes. 
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J ACKSON, Judge, concurring. 


If the son held the land seven years during the life-time 
of the father, the son’s title was good against a judgment 
obtained, pending the possession of the son, thongh the son 
did not hold possession seven years after the judgment. 
As the fact is in dispute, and not certain, that the father 
lived seven years after the son went into possession, it is 
well to try the case over, and in that view alone I concur 
in the judgment on the authority of 48 Ga., 332. 

If it shall be made to appear that the son held possession 
seven years in the life-time of the father, adversely to the 
father, then the presumption is conclusive that the father, 
seven years before, made the son a valid, legal gift to the 
land by deed properly made, attested and delivered ; and 
if such a deed, actually made and delivered, would have 
passed title out of the father to the son before the judg- 
ment, then the presumption being conclusive from seven 


years possession in the life-time of the father, without in- 
terruption, that such a deed was made seven years before, 
that deed, so presumed to have been made seven years be- 
fore, also passed title out of the father at the date when, by 
presumption, it was made. Hence title would be in the son, 
and not in the father, when the judgment was obtained. 
See Code, §2664. 


Anperson Jonnson, plaintiff in error, vs. Tue Stare oF 
Gerorata, defendant in error. 


. Alibi, as a defense, involves the impossibility of the prisoner’s pres- 
ence at the scene of the offense at the time of its commission; and 
the range of the evidence, in respect to time and place, must be such 
as reasonably to exclude the possibility of presence. 

. Unless a written request to charge be all legal and appropriate, the 
judge may decline it. 

. The evidence was sufficient, and the conviction proper. 


Criminal law. Alibi. Charge of Court. Before Judge 
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Rice. Clarke Superior Court. February Adjourned Term, 
1877. 


Johnson was indicted for the offense of simple larceny, 
alleged to-have been committed in stealing acow. He was 
tried and convicted. His defense was an alibi. He moved 
for a new trial, upon numerous grounds. The_ tenth was, 
that the court erred in charging the jury, that if the proof 
of alibi does not exclude the possibility of defendant’s pres- 
ence at the scene of the crime, then they ought not to allow 
the defendant’s plea. 

The motion was overruled, and the defendant excepted. 

For the remaining facts, see the opinion. 


T. W. Rucker; P. G. Tuompson, for plaintiff in error. 


A. L. Mrrewett, solicitor general, by Jackson & Lumpkin, 
for the state. 


Buecktey, Judge. 


1. The defense of alibi rests on the proposition, that it 
was impossible for the prisoner to have been at the scene 
of the crime, because he was elsewhere. Unless he makes 
out the impossibility to the reasonable satisfaction of the 
jury, his defense is a failure. The proof must have such 
range, as to time and place, that it would be out of the 
power of the prisoner to have been where the proof of alibi 
places him, and also at the scene of the crime. This is what 
the court meant in the brief extract from the charge, re- 
cited in the tenth ground of the motion for new trial. Thus 
understood, the charge is not erroneous. Wills on Cir. Ev., 
133; 74 Pa. State R., 463. It could not have been the pur- 
pose of the court to say, that the facts from which the im- 
possibility of presence was to be inferred, must be proved 
with any higher degree of certainty than is required to es- 
tablish other like facts in a court of justice. The meaning 
was, that facts enough, and of the requisite kind, must be 
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proved to lay the foundation for reasonably inferring that 
the prisoner could not possibly have been present. What 
degree of mental conviction should be deemed adequate to 
give the facts a lodgment in the minds of the jury, is not 
treated of in the part of the charge we are considering. 
Doubtless, that subject was properly dealt with in the gen- 
eral charge, under the head of reasonable doubt, or some 
other, which has not been brought up in the record. It ean- 
not be disputed that there is some ambiguity in the part of 
the charge excepted to. Its language is not precisely accu- 
rate. It would be better to say, “The alibi proved,” than 
“The proof of alibi,” if the rest of the sentence be left to 
stand as it is. Perhaps the best form would be to say, “ The 
proof of alibi, in respect to time as well as place,” ete. The 
charge, however, ought to be construed in reference to the 
evidence which was before the court and jury when it was 
made. That evidence was not controverted, so far as it 
went, but it was loose and uncertain in the element of time. 
It did not show that the prisoner could not have been at the 
scene of the offense, consistently with what his own wit- 
nesses swore as to seeing and hearing him at his own house, 
before and after the offense was committed. That was the 
infirmity to which the charge applied. There was no nec- 
essary inconsistency between the inculpatory and the excul- 
patory facts. What the state proved might be true, though 
all the prisoner proved were true likewise. Because the 
court charged in ambiguous terms, a reviewing court is not 
obliged to grant a new trial, though to do so is within its 
power. 30 Ga., 241; 7 Zb., 494-5; 19 7b., 335; 14 Zd., 
55. Inthe authority last cited, it is said, on page 65: “A 
new trial ought never to be granted, notwithstanding some 
mistake, or even misdirection, by the judge, provided the 
reviewing court is perfectly satisfied that justice has been 
done, and that, upon the evidence, no other verdict could 
properly have been found.” ‘ On the same page it is said : 
“Tf counsel have reason to fear that the jury do not under- 
stand the directions given to them, it is their duty to sug- 
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gest it at the time, in order that the judge may be more ex- 
plicit.” If the charge had misled the jury and produced a 
wrong verdict against the prisoner, our duty would have 
been to order a new trial. But, on the evidence in the ree- 
ord, the verdict should be, and, we think, would be, the 
same if the case were tried over. We have no idea that the 
evidence in the record, taken all together, makes anything 
but a case of guilt. 

2. The refusal of the court to charge a lengthy extract 
from an Alabama report (28 Ala., 693), touching the effect 
of a prima facie case, is complained of in the seventh 
ground of the motion for new trial. We think, as under- 
stood in Georgia, a prima facie case, in criminal law, is one 
so strong against the prisoner as to establish his guilt beyond 
a reasonable doubt. We should not consider the state as 
having made a case at all without going that far; and no 
weaker case, remaining at the close of all the testimony, 
would warrant a conviction. The distinction between civil 
and criminal eases, in respect to the strength of mental con- 
viction required, is sufficiently indicated in $3749 of the 
Code, when the usual charge on the subject of reasonable 
doubt is superadded. As the whole extract from the Ala- 
bama book was not appropriate to the case, the refusal of 
the request was not error. 

3. The evidence, as we have already said, supports the 
verdict. The grounds of motion for new trial, other than 
those we have disposed of, were waived in the argument. 

Judgment affirmed. 


Mary A. Howe t e¢ al., plaintiffs in error, vs. Siveieton G. 
Howe t et al., defendants in error. 


[BLECKLEY, Judge, having been of counsel in this case, did not preside. ] 


1. A motion “‘ that the panel of twenty-four jurors be put upon their 
voir dire and questioned as to their competency and impartiality as 


a 
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jurors to try said cause, in accordance with the ruling of the supreme 
court, as contained in 15 Georgia Reports, page 41, said cause 
having before that time undergone two investigations in said court, 
both of the defendants being residents of said county, while all of the 
complainants were non-residents, and the principal defendant, Single 
ton G. Howell, belonging to said panel of jurors, and having been 
relieved by a substitute when said case was called for trial,” is sub- 
stantially a motion to challenge each and all of said jurors, and to 
prove their incompetency by themselves, and should have been 
granted by the presiding judge, under the unanimous ruling of this 
court in the case cited from 15th Ga. 
2. On a question of undue influence in procuring a deed to be made, 
the character of the donor, in respect to his susceptibility to be influ- 
enced, may be ascertained by the opinion of a witness who knew him 
long and well, and who gives the facts and circumstances connected 
with their acquaintance on which the opinion is based. 

. The mere statement of a conclusion of a witness, which must have 
been founded upon facts, without giving those facts, is inadmissible, 
though the witness may state absolute knowledge of the conclusion. 

. So general statements of misrepresentations and exercise of influence, 
without stating what was said or done, were properly excluded. 

. The sayings of the donor after he had parted with the title, are inad- 
missible against the donee, unless made in explanation of sayings or 
admissions of the donor previously given in evidence by the donee, 
or unless they are sayings of the donor not in disparagement of the 
donee’s title, but tending to show incapacity of mind in the donor, 
and spoken in a reasonably short time after the gift. 

. The case being sent back for a new hearing on the assignment of 
error in respect to the challenge of the jurors, it is not proper to ex- 
press an opinion on the weight of the evidence. 

. This court will not decide on a bill of exceptions entered of record 
pendente lite, unless error be assigned thereon, and both parties have 
opportunity to be heard in respect to such error. 


Practice in the Superior Court. Jurors. Evidence. Prac- 
tice in the Supreme Court. Before Judge Rick. Gwinnett 
Superior Court. September Adjourned Term, 1876. 


The following, taken in connection with the opinion, suf- 
ficiently reports this case : 

The heirs at law of Evan Howell, deceased, filed their bill 
to set aside and cancel certain deeds of the deceased to Sin- 
gleton G. Howell, one of his sons, on the ground that they 
were procured by undue and fraudulent influences brought 
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to bear upor deceased, who was in his dotage. The answer 
denied the use of any such influences, or that he was in his 
dotage. On the trial, the jury found for the defendants. 
Complainants moved for a new trial, on the following, among 
other grounds ; 

1. Because the court overruled the motion to put the panel 
of jurors on their voir dire, as stated in the first head-note. 

(The judge adds the following: “Both parties hav- 
ing announced ready, complainants moved the court as 
therein recited, but no facts or special reasons therefor were 
stated, except that of the importance of the case—the gen- 
eral attention which the case has attracted in consequence of 
two investigations—that the defendants were residents and 
the complainants non-residents of the county. The motion 
was overruled, and thereupon defendants’ counsel remarked, 
that they did not object to any particular juror or jurors 
being put upon their voir dire, if complainants’ counsel 
would suggest any reason to question the competency of any 
particular one. Complainants counsel declined this proposi- 
tion, saying they claimed it as a matter of right.” 

2. Because the court ruled out the following answers of 
witness Spence, in relation to deceased: “I think he might 
have been easily controlled by any one seeking to do so 
during the period above alluded to,” and also: ‘‘ As answer- 
ed in the 4th interrogatory, his prejudices rendered him an 
easy prey to any designing person. In his best days, his 
prejudices went a long way with him.” 

3. Because the court ruled out the following answer of 
Mrs. Mary D. Howell: “I knew that defendant deceived 
his father in relation to the property his wife would get 
from her father’s estate.” 

Also, in ruling out the following answer of witness, Mrs. 
Abbott: “ Witness thinks that his state of mind, in respect 
to S. G.’s condition, was occasioned and brought about by 
the representations and the exercise of influence over de- 
ceased by the latter (S. G.); he being in the habit of humor- 
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ing his fancies and whims, could make him (deceased) believe 
anything.” 

Also, the following answer of Mrs. Abbott: “ And it 
seemed to witness, that Singleton’s and his wife’s object was 
not to allow any opportunity for anything to be said to de- 
ceased, or by him to any one, without one or the other hear- 
ing what was said.” 

4. Because the court ruled out the question asked the 
witness, Mrs. J. A. Graham, after she had stated that 
“directly after Agnes (defendant’s wife) came back from 
Illinois, she heard deceased say that Singleton would get 
nothing scarcely from his father-in-law’s estate,” viz: “ Who 
did deceased say informed him of this?’ expecting the an- 
swer, “Singleton informed me.” 

Also, because the court rejected the answer of witness, Gra- 
ham, that “ deceased said that Singleton had told him so.” 

5. Because the court ruled out the following answer of 
witness, Mrs. Brown, when offered as evidence, both in chief 
and in rebuttal: “That the old man told me, in 1867, that 
the day he went to Lawrenceville with Singleton to make 
the deeds of gift, that he (defendant) had a bottle of wine, 
and induced him to drink of it, and if he had had his wits 
about him at the time, he would not have made the deeds of 
gift to him. He also told me that he was not satisfied with 
the way he had given his property, and that he intended to 
have it back again.” 

6. Because the verdict is contrary to law and equity, to 
the charge of the court, and to the evidence. 

The motion was overruled, and complainants excepted. 

Pendente lite, counsel for defendants filed a bill of excep- 
tions, reciting certain rulings of the court; but as no assign- 
ment of error was made thereon, the court refused to con- 
sider it, as stated in the seventh head-note. 


A. T. Akerman; Crark & Pace; W. A. Hawkins; T. 
M. Prertes; J. N. Guenn; N. L. Hurcums, for plaintiffs 


jn error. 
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Winn & Srumons ; McCay & Tripre; Hittyer & Brorner; 
J. J. Fioyp, for defendants. 


Jackson, Judge. 


This case was here before, on an alleged error in the court 
below in granting the defendant a new trial, when the ver- 
dict was against him. Now the verdict is for him, the court 
below has refused the complainants a new trial, and they 
bring up the case on various grounds of error contained in 
their motion for a new trial. 

1. The first ground is the refusal of the court to purge 
the panel of jurors from which a special jury of twelve men 
was to be stricken, on demand of the defendants, the plaintiffs 
in error here. That demand was couched in the following 
words: “That said jurors be put upon their voir dire and 
questioned as to their competency and impartiality as jurors, 
to try said cause, in accordance with the ruling of the su- 
preme court, as contained in vol. 15 Ga. Reports, p. 41; 
said cause having, before that time, undergone two investi- 
gations in said court, both of defendants being residents of 
said county, while all of the complainants were non-resi- 
dents, and the principal defendant, Singleton G. Howell, 
belonging to said panel of jurors, and having been relieved 
by a substitute when said case was called.” 

We think that these words amount, in substance, to a 
challenge of all the twenty-four jurors, and a demand that 
each juror be sworn, as a witness, to testify as to his impar- 
tiality, and that the question made here is controlled by the 
ease cited from 15 Ga. Page 41 of the report of that case 
shows, it is true, only what was demanded by the party and 
granted by the presiding judge; but as that was objected 
to, in its totality, by the other side, and the judgment of the 
court below affirmed on writ of error here, the ruling of 
that court became the judgment of this court; and as it is 
a unanimous judgment, it binds us as firmly as an act of 
the general assembly could. 





150 SUPREME COURT OF GEORGIA. 
Howell e¢ al. vs. Howell et al. 


The course there pursued was to put each juror on his voir 
dire, and thus purge the list. That is the substance of what 
was asked here; it was refused; and if the decision in the 
15th be law, of course the court erred in that refusal. 

Nor do we think that the error was cured by the waiver 
of objection to the challenge of any jurors on the list pointed 
out by the other side. The complainants ought not to have 
been forced to incur the odium or prejudice of any partic- 
ular jurors by thus singling them out. The same may be 
said in respect to the questions of relationship to either 
party, or as to whether any juror had set upon the case before, 
propounded by the judge. That did not cure the error. 
The error was the refusal to pursue the course followed in 
15 Ga., and approved by this court, so as to ascertain from 
each juror that his mind was free from all bias, and that he 
was perfectly impartial between the parties. 

The cases in 7th Ga., 139, and 15th Ga., 39, construed 
together, decide that parties are entitled to an impartial 
jury, and to ascertain that impartiality from the jurors 
themselves, by putting the whole panel, man by man, on 
the voir dire. 

2. We think that the testimony of Spence should have 
gone to the jury. It was his opinion of the character of 
the donor in regard to his pliability and prejudices, and the 
ease with which he could be influenced, drawn from long 
acquaintance with him, and circumstances arising from that 
acquaintance. In other words, it was his opinion of the 
sort of mind the donor had, when the stubborness or plia- 
bility of mind was an important point in the case, in re- 
spect to those qualities of mind; an opinion based upon 
long acquaintance with, and intimate knowledge of, the 
man. The Code, §3867, certainly covers such an opinion as 
this. The question being, was the donor unduly influ- 
enced, the character of his will, whether stubborn or yield- 
ing, seemed to enter into it materially, and the opinion 
should have gone to the jury with the reasons therefor. 
As the case is to be again tried, while we would not have 
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reversed the judge on this ground alone, we rule that this 
evidence be admitted on the next trial. 

3, 4,5. The other testimony, which was ruled out, we think 
should have been excluded, and we find no error in excluding 
it. It consists of general statements of conclusions of the 
witnesses without facts, of misrepresentations and exercise 
of influence without a hint of what was said or done, and 
of sayings of the donor after the title had passed out of 
him, not, so far as we can see, in rebuttal of any sayings in- 
troduced by the donee, nor illustrative of the condition of 
the donor’s mind shortly after the date of the gift. 

6. We give no opinion on the weight of evidence, as the 
ease goes back to be tried over. 

7. We also decline to pass upon the bill of exceptions, 
taken and reeorded pendonte lite, inasmuch as error was 
not assigned thereon, and the point raised therein was not 
argued before us. - If the plaintiff in error in that interlo- 
eutory bill of exceptions wished it decided, he should have 


given the other side an opportunity of being heard thereon, 
by assigning error and calling attention thereto in this court. 
On the whole, we reverse the judgment, and grant the 
new trial, because the complainants were denied their legal 
right to ascertain that the jurors were impartial, as decided 
in 15 Ga., 39 et seq. 
Judgment reversed. 


Tue Crry Counc or Aveusta, plaintiff in error, vs. Junia 
Harerrs, by next friend, defendant in error. 


1. Where in an action for damages against a municipal corporation, for 
injuries resulting from a cellar door, opening from the sidewalk, 
being left open, the plaintiff showed that such door was left open 
after dark, that she fell therein, and was injured, and that the occu- 
pant of the store with which such cellar was connected, was fined 
by the recorder of the corporation for a violation, on the occasion 
of the injury, of the ordinance which prohibits any person from 
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leaving open a cellar door after sun down, a non-suit was properly 
refused. 

. Whether the system of the defendant in regard to allowing cellars 
on its sidewalks, in front of the business houses thereon, is reasona- 
bly calculated to insure the safety of those who travel on it by day 
or night, is a question of fact for the jury, and not a question fcr 
the court to decide in its charge. 


Municipal corporations. Streets. Negligence. Charge 
of Court. Before Judge Gisson. Richmond Superior 
Court. April Term, 1877. 


The case made by the plaintiff when the motion for a 
non-suit was made is sufficiently stated in the first head- 
note. 

The only evidence on the subject of any system adopted 
by defendant as to allowing cellars beneath its sidewalks, 
was that of John W. Meyer, who testified, in substance, as 
follows: Am mayor of the city of Augusta, and was at the 
time this suit was instituted. Have been a member of 
council for a long time, and served as chairman of the com- 
mittee on streets and drains. Do not know the cellar, but 
presume it extended on the sidewalk. Council has allowed 
property owners to dig cellars along the sidewalk on Broad 
street; never knew of any one being refused. Cellars are 
allowed to be kept open in the day-time. 

The errors mainly relied upon were the overruling of the 
motion for non-suit and the charge. 

For the remaining facts, see the decision. 


J. C. C. Brack, for plaintiff in error. 


H. Cray Foster; W. H. McLaws, for defendant. 


Warner, Chief Justice. 


' This was an action brought by the plaintiff against the 
defendant to recover damages for negligently allowing one 
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Golding, the owner of a lot on Broad street, in the city of 
Augusta, to dig and excavate along the sidewalk in front of 
said lot and the building thereon, an entrance to the cellar 
thereof, of the breadth of six feet, and the depth of ten 
feet, and to cover the same with doors, and afterwards, did 
allow and permit said Golding, as the occupant of said premi- 
ses, to leave the doors covering the same open fur long, un- 
usual, and unnecessary periods of time, including day and 
night, to the imminent peril of passers along and over said 
thoroughfare and sidéwalk, by reason whereof the plaintiff, 
in walking along said sidewalk, fell into said cellar, the doors 
of which had been negligently left open by the aforesaid 
occupant of the premises, and was seriously and painfully 
injured in and about her neck, face, and head, ete. On the 
trial of the case, the jury found a verdict in favor of the 
plaintiff for the sum of $375. The defendant made a mo- 
tion for a new trial, on the grounds therein stated, which 
was overruled, and the defendant excepted. The court 
charged the jury, amongst other things, “that the sidewalks 
and streets of the city are the property of the citizens, for 
public use, and cannot be dedicated by the city council to 
any private uses to prevent or endauger its use by the pub- 
lic. If the council should permit the use of the streets or 
sidewalks for cellar, or other private uses, they are responsi- 
ble for whatever injury accrues to the citizen from such use, 
the presumption being that they received a consideration 
equal to the risk or responsibility assumed.” 

1. There was no error in overruling the defendant’s motion 
fora nonsuit. The evidence in the record is, that one of the 
clerks in Golding’s store, opened the cellar door to get a box 
of grapes for a customer, carried it into the store, and before 
he could put the box down and get back to shut the door, the 
plaintiff fell into the cellar—did not get the grapes out of his 
hands before she fell into it. This occurred after sundown, 
when it was dark, and witness supposed it was the first time 
the cellar had been opened at night. 

2. The basis of the plaintiff's right to recover damages of 





154 SUPREME COURT OF GEORGIA. 


Marshall vs, The State. 


the defendant is negligence, and that depends on the fact 
whether the system adopted by the defendant in allowing cel- 
lar doors in front of the business houses on its sidewalks, is 
reasonably calculated toinsure the safety of those who travel 
thereon by day or night. Whether the system of the defend- 
ant in regard toallowing cellars on its sidewalks, in front of 
the business houses thereon, is reasonably calculated to insure 
the safety of those who travel on them by day or night, is a 
question of fact forthe jury, and not for the court, to decide. 
If the system adopted by the defendant, in regard to allowing 
cellars on its sidewalks, in front of the business houses there- 
on, is reasonably caleulated to insure the safety of those who 
travel on it either by day or night, then the question will 
arise, Whether the defendant was liable to the plaintiff for 
negligence in allowing the use of the cellar by the owner 
thereof, under the evidence, according to the ruling of this 
court in Chapman vs. The Mayor, etc., of Macon, 55 Ga. 
Rep., 566. The charge of the court was error, inasmuch as 
it assumed to decide the question of negligence, which would 
make the defendant liable in regard to allowing cellars on 
its sidewalks, instead of the jury. 
Let the judgment of the court below be reversed. 


Avsert Marsnatt, plaintiff in error, vs. Tue State or 
GeroratA, defendant in error. 


A man who can voluntarily shoot, is capable of entertaining and acting 
from malice, unless he can plead some infirmity besides drunkenness. 
To be too drunk to form the intent to kill, he must be too drunk to 
form the intent to shoot. Intent to kill is the only necessary ingre- 
dient of legal malice, in the absence of justification and of all ade-. 
quate provocation. 29 Ga., 607; 55 1b., 30. 


Criminal law. Drunkenness. Insanity. Before Judge 
Kippoo. Randolph Superior Court. May Term, 1877. 


Reported in the opinion. 
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A. Hoop; L. S. Cuasraiy, for plaintiff in error. 


James T’. FLEWELLEN, solicitor general, by Jno. T. CLARKE; 
Hersert Fietper, by Z. D. Harrison, for the state. 


Buieckey, Judge. * 


The evidence indicates that the prisoner and the deceased 
were strangers. So far as appears, they met but the one 
time. This was in a bar-room, at about eleven o’clock at 
night. Deceased was seated with another person. . Prisoner 
walked in, and got a basket. Deceased asked him if he had 
eggs in the basket. Prisoner answered no, but that he had 
had eggs in it. Deceased said, “Why did you not bring 
them to me? I would have given as much for them as any- 
body else, or more.” Prisoner answered, “I don’t know 
you,” and added, “One damned fool ought to have known an- 
other.” Deceased said, “ Yes, of course they ought; but I 
would have given you as much for your eggs as anybody.” 
Prisoner said, “ You are a damned liar.” Deceased replied, 
**T don’t like to take the damned lie, and you mustn’t give 
it to me.” Prisoner said, “I didn’t mean any harm by it.” 
Deceased said, “If you didn’t, it is all right.” Deceased 
had gotten up, and was standing beside the bar. Prisoner 
turned to leave the room, walked to the door, and when 
upon the step, wheeled round, saying, “I am not afraid to 
give you the damned lie,” presented a pistol with his left 
hand, and fired immediately. The parties were eight or ten 
feet apart. The ball took effect just above the nipple, in 
the left breast of deceased, and produced death in a few 
minutes. As soon as the pistol fired, the other person pres- 
ent advanced upon the prisoner to arrest him. Prisoner 
presented the pistol at him, and ordered him to stand back. 
He withdrew behind the bar, and prisoner continued to pre- 
sent the pistol, and kept telling him to stand back. Pris- 
oner then ran off, and in a couple of minutes was overtaken 
and arrested. The prisoner had been drinking during the 

10 
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day, and in the afternoon was in a long drunken sleep. 
After getting up from that, the evidence indicates that he 
was not deeply intoxicated. Shortly before the homicide 
he appeared to be drinking, but not very drunk. He out- 
ran a person who pursued him, and his running was pretty 
straight. Some evidence was adduced as to his previous 
good character, most of it relating to a period of time not 
later than four or five years anterior to the homicide. 

The jury found the prisoner guilty of murder, and his 
counsel made a motion for a new trial, which the court over- 
ruled. The grounds of the motion were only that the ver- 
dict was not warranted by the law and the evidence. 

This is a case of shocking, barbarous murder. The sym- 
pathetic counsel who brought it here said that he was gov- 
erned by sentiment, and felt unwilling to yield his client to 
the executioner without taking the opinion of this court on 
the element of drunkenness as a mitigating fact. It seemed 
to him, he said, that the “ poor negro” ought to be punished, 
but not with the extreme penalty of the law; that his real 
offense was manslaughter, not murder. Only the.zeal and 
devotion of advocacy could generate a conclusion so amia- 
ble and erroneous. The record which the counsel has 
brought to us drips with blood. The degree of drunkenness, 
shown by the evidence as existing at the time of the homi- 
cide, was not great. But had it been the utmost possible 
degree consistent with the power of discharging a pistol, 
the law of the transaction would have been the same. A 
man who can voluntarily shoot is capable of malice, unless 
he can plead some infirmity besides drunkenness. To be 
too drunk to form the intent to kill, he must be too drunk 
to form the intent to shoot. And intent to kill is the only 
necessary ingredient of legal malice, where neither justifica- 
tion nor adequate provocation is made to appear. Jones vs. 
The State, 29 Ga., 607. Moreover, the presumption that a 
man intends, not only the deed he does, but the natural and 
proximate consequences of the deed, is, in criminal law, as 
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applicable to the drunk man as to the sober man. Jdem, 
608. See 55 Ga., 30, and cases cited. 
Judgment affirmed. 


Tur Nationat Bank or Aveusta, plaintiff in error, vs. THE 
Sonruern Porcerain Manvuracrurtna Company, defend- 
ant in error. 


This case was argued at last term, and decision reserved. 


1. Where a plea to the. jurisdiction has been filed, though subseqgently 
held defective by the supreme court, it is not too late, on the pre- 
sentation of the remittitur, to plead res adjudicata. Practically speak- 
ing, this is a plea in bar, and could come in as an amendment to the 
general issue, which is considered filed in all cases which are an- 
swered at the appearance term.—({R.) 

. Judgment having been confessed in another state as collateral security 
on a note given as collateral to two other notes, which were retained 
by the holder in this state, and the confession being held invalid by 
the courts of that state, the only matter which is res adjudicata, is the 
invalidity of the judgment so confessed. The original notes, which 
remained in the creditor’s hands, and were not declared upon there, 
are unaffected by the adjudication there. 


Judgments. Collateral security. Debtor and creditor. 
Before Judge Gisson. Richmond Superior Court. April 
Term, 1876. : 


Reported in the opinion. 
Frank H. Miter, for plaintiff in error. 
Barnes & Cummine, for defendant. 


Jackson, Judge. 


This suit was brought by the bank against the company 
on two promissory notes, one for $20,613.75, dated 24th of 
March, 1868, and due thirty days thereafter, and the other 
for $35,185.86, dated and due at the same time, and upon 
one draft for $887.48, dated October 3, 1870, and due in 
thirty days. The first note was signed by the company, by 
Bullock, president, and indorsed by him individually. The 
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second was signed by G. Schaub, as general agent of the 
company, and indorsed by Bullock as president, and indi- 
vidually ; and the draft was drawn by G. Schaub, agent of 
the company, upon J. Armstrong, Jr., & Co., of Charleston, 
S.'C., payable to the order of Schaub individually, and in- 
dorsed by him as agent, and individually. 

To this suit a plea to the jurisdiction was filed by James 
Hope, in his individual character, and not as president of the 
company—as one interested in the suit—under the act of 
1872, which enacts that any person interested may plead and 
defend a suit. 

When this case was before us—as reported in 55 Ga., 36 
—we held that the act allowing that to be done by any inter- 
ested person, not a party defendant to the suit, was uncon- 
stitutional, for reasons then given; and we further held that 
even if the plea had been filed by Hope as president, it was 
bad—the Georgia court having jurisdiction, as we thonght— , 
and that service upon Hope, as president, was sufficient ser- 
vice. Upon this ruling the case was sent back for trial, and 
when it returned to the court below, the defendant pleaded 
non est factum and res adjudicata, besides the general issue. 

Whereupon the plaintiff moved for judgment, because 
these pleas were too late; this was refused; and plaintiff 
filed an interlocutory bill of exceptions. At a subsequent 
term, the case was called for trial, and defendant pleaded 
further, that the two notes were paid and discharged by 
another note, which the bank received in payment of the 
two notes. 

On these pleas issue was joined, and the parties went to 
trial. 

The jury returned a verdict for the defendant on the plea 
of res adjudicata, and the plaintiff moved for a new trial; 
the motion was overruled, and the plaintiff excepted, and 
brought the case here. 

Inasmuch as the jury passed only upon the plea of res 
adjudicata, and did not pass upon the other questions made 
by the other pleas, and as the court below would have granted 
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a new trial, and corrected its own errors, if any were com- 
mitted, in admitting evidence, and charging the jury on the 
other pleas, but for the finding on that plea of res adjudi- 
cata, we shall confine ourselves to the questions made on 
that issue, which was the only issue passed upon by the 
circuit court, and therefore the only issue properly for review 
by this court. 

That plea is was follows: “ And for further plea in 
this behalf, defendant says that the same cause of action 
has been sued to final judgment between plaintiff and de- 
fendant in courts having jurisdiction of the parties and the 
subject matter, to-wit: In the court of common pleas for 
the county of Edgefield, in the state of South Carolina, and 
in the supreme court of South Carolina, the suit having 
been transferred by appeal from said court of common 
pleas to said supreme court, in which latter court a final 
judgment on the merits, was rendered against plaintiff at 
the April term, 1874, of said court; and defendant annexes 
to the plea, and as part thereof, a complete transcript, duly 
authenticated, of the record of said suit; wherefore,” ete. 

1. The first question made in the record on this plea is 
that it came too late, error being assigned here on the inter- 
locutory bill of exceptions, which made the point that it 
should have been filed at the first term. 

Without entering at large upon the question, whether or 
not this plea, ves adjudicata, should be filed generally at 
the first term, it is enough to say here that a plea to the ju- 
risdiction was then pending. It is true that it was defect- 
ively pleaded—that James Hope should have pleaded as 
president of the company, and not as a stockholder and in- 
terested therein—but still that plea was in, and until it was 
disposed of we are not inclined to debar the defendant 
from putting in any substantial defense on the merits. 
While technically, and in section 3476 of our Code, it may 
be styled a plea in abatement, it really, if good, is a sub- 
stantial bar to the action. If a court of competent jurisdic- 
tion did pass upon the merits, and pronounce judgment 
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thereon, the case is ended, just as effectually killed as if a 
plea of payment, or non est factum, had been sustained. 

Besides, the general issue is always considered as filed at 
the first term; and if that was in when the counsel an- 
swered to the case, all substantial pleas could be added 
thereto by amendment. See Code §§3458, 3461, 3479. 

We hold, therefore, that the court was right to allow the 
plea to be filed on the return of the remittitur from this 
court, and not to grant the plaintiff's motion for judgment 
on the return of the cause from this court. 

2. On the trial of this plea, many requests by counsel for 
both parties were made, and various charges were given, 
but the controlling question at last is, was the plea of res 
adjudicata by the South Carolina courts sustained by the 
record from that state, and did that court adjudge the mer- 
its of this case—the case on the notes? It may be well to 
remark here, that the draft is out of this question—there 
being an agreement of counsel in relation to that paper. 

Ought the court to have granted a new trial because the 
verdict was against law and evidence on the plea on which 
alone the jury passed? That is the gist of the case, and to 
that question we have devoted our attention and time, and 
have considered it with that carefulness which the impor- 
tance of the case, and the magnitude of the interest at 
stake, as well as the principle involved, demand at our 
hands. , 

In his brief opinion overruling the motion for a new 
trial, the presiding judge says: “The evidence in this case 
discloses very large sums of money borrowed on the credit 
of the Porcelain Manufacturing Company by its former 
president. If the stock paid in and material sold, went to 
the extinguishment of this sum borrowed, it nowhere 
clearly appears from the evidence. It would, therefore, 
seem as a matter of fact, that the sum borrowed is still due 
from somebody to the plaintiff, unless the judgment of a 
court in South Carolina can be said to be a payment. As 
the claim, however, has been passed upon in the courts of. 
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South Carolina, where the charter was obtained, and all the 
property of defendant located, I am not disposed to inter- 
fere with that judgment, and, therefore, overrule this mo- 
tion for new trial on all the grounds taken by plantiff.” 
So that the presiding judge refused the new trial because 
he felt bound by the South Carolina decision, just as the 
jury found their verdict on that plea. Ifthe jury and the 
judge were wrong on that issue, which controlled both in 
the court below, there must be a new trial. Whether they 
were right or wrung, depends upon the South Carolina 
judgment, its extent and what it embraced. If the courts 
there passed upon the merits of the claim pending here, the 
plea is good ; if not, it is bad, and will not estop the plaintiff 
from trying the claim on its merits here. 

What, then, was the judgment of the supreme court of 
South Carolina? What was the question before that court, 
and what did it decide ? 

It appears from the record that a note for some fifty-six 
thousand dollars was given by Bullock, as president of the 
company, as collateral to the two notes sued on here, em- 
bracing the sum of these two notes, on which a confession 
of judgment was to be taken in South Carolina, under the 
laws of that state, in behalf of the bank, as security for the 
payment of the two notes. The two notes sued on here 
were not taken up by the company, but were retained by 
the bank. It further appears that a confession of judgment 
was signed by Bullock, in the circuit court for Edgefield, in 
South Carolina, and that an action was brought by the’com- 
pany to set aside the confession, under the Code of procedure 
of South Carolina; that the circuit court made a decree dis- 
missing this complaint ; that the case was taken to the su- 
preme court of South Carolina, and there the whole action 
to vacate the judgment, so confessed, was dismissed, because 
it was not properly brought under the South Carolina Code 
—the supreme court indicating that the proper mode of pro- 
ceeding, would be a motion in the circuit court to set aside 
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the confession, and an appeal, if necessary, from that court 
to the supreme court. 

Accordingly, it further appears, that on the 1st of January, 
1874, notice was served upon Thew, the cashier of the bank, 
in whose name the South Carolina confession judgment was 
obtained by the bank, that a motion would be made to set 
aside that judgment. On the 23d of January, a similar notice 
was served on account of some informality in the proceed- 
ings about the first, and a day was fixed for the hearing. 
Thew replied to the rule that the confession was made in 
1868, and the limitation laws and acquiescence for near six 
years barred the motion; that it was made on a bona fide 
debt ; that if there was any fraud about it, Bullock, the pres- 
ident, and Schaub, the agent of the company, committed it, 
in that they gave notes of $35,185.86 and $20,615.75 to the 
bank, which were consolidated in this note on which the 
confession was made ; that the case is res adjudicata by the 
judgment on the former action, brought to set aside the con- 
fession, and that the court had no jurisdiction. Affidavits 
of Jackson, president, and Thew, cashier, and Gould, solic. 
itor of the bank, when the confession was agreed upon, were 
used to support this reply to the rule. 

The circuit court passed an order requiring issues and 
pleadings to be made up, from which both parties appealed 
to the supreme court, and made, in that appeal, questions 
relating to the validity of this confession of judgment—the 
one side insisting that it was legal and valid, and the other 
that it was invalid, and should be set aside, mainly because 
it was given before action was brought, and by the president 
in Georgia without authority of law. The result was, that 
when the case was taken to the supreme court, notwithstand- 
ing that it was taken up from an interlocutory order of the 
circuit court, it was nevertheless decided upon its merits by 
consent of counsel—the argument not being confined to the 
points ruled by the circuit court. These facts appear of 
record, and by the South Carolina decisions, incorporated and 
referred to in the record. The merits referred to, however, 
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it clearly appears from the opinion of the court, was the in- 
validity of the confession of judgment. The opinion and 
judgment of the court are, that the confession of judgment 
on the fifty-six thousand dollar note be vacated and annulled, 
because Bullock, the president of the company, had no legal 
authority or power to make the confession and bind the 
property of the company. It goes no further. In the out- 
set of the opinion, the court says, “the confession of judg- 
ment is the subject of the present litigation,” and “its valid- 
ity is the question now for our determination.” See 5 Richard- 
son, 420. It is true that the court does discuss the power of 
the president to borrow money without express authority, 
and it argues that the authority was not given in these trans- 
actions, because the stockholders preferred to be their own 
creditors, and had given their own notes to the bank to pay 
the indebtedness of the company, and did not, probably, 
therefore authorize Bullock to bind them to an unlimited 
extent; but all this was argument auxiliary to the main 
question. For the court goes on to say, after quoting from 
4th Paige, 134: “So here, unless there is something to justify 
the bank in supposing that Bullock had power to secure the 
debt by giving a judgment, the confession is void and with- 
out effect. Even if conceded that Bullock had power to 
contract debt for the company to an unlimited extent, this 
could not imply the right to confess judgment to a creditor. 
The authority to contract debt for, and in behalf of, the com- 
pany is one thing, but the right to give preference to a cred- 
itor is another ; and it is still another to give a lien, which 
binds the whole property of the corporation, depriving it of 
the power to dispose of any of it, no mattef what the pres- 
sure or necessity, or how small the whole debt in comparison 
with the value of the property bound, without permission 
of the creditor who may hold such lien.” 

These extracts from the opinion, and its whole current 
and spirit, show conclusively that the only judgment ren- 
dered in South Carolina was, that the confession of judg- 
ment in that state was void. Even if that confession had 
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been made upon the notes sued on in the case at bar, the 
setting the confession aside would hardly have been such an 
adjudication as would bar this suit; because the real merits 
of the debt would not have been passed upon, but merely 
the irregularity, or illegality, of a confession procured from 
a party who had no right to give it. 

But when it is remembered that the confession was upon 
a collateral note, and to be collateral security for the event- 
ual payment of these two notes, and that these two notes 
had indorsers upon them, while the collateral had none at 
all, all doubt, if, indeed, in the other case there would have 
been any, vanishes; and it is clear that these notes never 
have been adjudicated at all. Their validity, as evidence of 
debt, in a case where they were declared upon, has not been 
passed upon, and no res adjudicata of the matter of this 
suit has been had. As to these notes sued here, the plaintiff 
has never had his day in any court. 

The opinion of the supreme court of South Carolina itself, 
shows that unless the merits are passed upon, there cannot 
be any valid plea of ves adjudicata. For this very case, to 
set aside this confession of judgment, had been passed upon 
by the South Carolina courts; but the case went off because 
the form of action was not right (see 5 Richardson, 5), and 
because it went off not upon the merits of the question, 
whether the confession was valid or invalid, it was held not 
to be a good plea of res adjudicata. See 5 Richardson, 
427. The court, in that part of the opinion, says: “The 
ground assumed by the appellant, that the matter is res ad- 
judicata, cannot be maintained. The judgment of this 
court, in the case of the Porcelain Manufacturing Company 
vs. Thew, did not dispose of the merits, or pass on any of 
the points on which the circuit judge based his decree.” 
~ . «. « « . « « “The merits were not determined.” 
The note to the Duchess of Kingston’s case, 2 Smith’s 
Lead. Cases, 672, is then quoted as expressing the true rule, 
which we, too, approve and adopt: “It is well settled that 
the estoppel of an adjudication made on grounds purely 
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technical, and under such circumstances that the merits could 
not come into question, will be limited to the point actually 
decided, and will, therefore, not be a bar to a subsequent, ac- 
tion brought in such a form as to avoid the objection which 
proved fatal to the first.” 

Sound sense, as well as the adjudications of the courts, 
lay down the rule that the rights of the parties must be 
actually considered and adjudicated before the former ad- 
judication will bar the subsequent suit. In other words, 
the merits of the case between the parties must be adjudi- 
cated. See, further on this subject, our own Code, $3476; Dud- 
ley’s R., 254; 4 Ga., 558; 6 Ga.,495; 7 Ga., 211; 15 Ga., 
270; 19 Ga., 413; 31 Ga., 668; 32 Ga., 63; 49 Ga., 412; 
54 Ga., 575; 55 Ga., 354, 298; 56 Ga., 520; 1 Otto, 534; 
4 Otto, 351, 400, 423, 477, 606, 644; Code, §$2897, 2898. 

Thus we conclude, after a careful consideration of this 
verdict and judgment on the plea of res adjudicata, that 
the verdict and judgment thereon are against the law and 
the evidence, and that there must be a new trial. 

On the new trial, the questions left open will be, how far 
this company was bound by the acts of the president and 
agent in giving these notes, what authority they had, and 
whether these notes have been fraudulently obtained, or 
have been paid by the notes which these corporators indi- 
vidually gave to satisfy the debts due the bank by the com- 
pany. Upon these questions, and others which may be 
made, we say nothing now; but we are clear that the court 
erred in not granting the new trial, on the plea of res adju- 
dicata, which was improperly sustained, and reverse the 
judgment on that ground. 

Judgment reversed. 


Joun Burks, plaintiff in error, vs. Waurer W. Lex, de- 
fendant in error. 


1. Charge upon assumed state of facts, error. 
2. Where one defendant to a fi. fa., not named as security therein, but 
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, claiming to be such, seeks to control it against a co-defendant, who 
is set forth as a security, to force contribution, he must proceed to 
obtain the legal control thereof under $$2166, 2170 of Code. 

. That plaintiff, or his representative, receipted such defendant on 
the fi. fa., for money paid, as one of the securities, will not author- 
ize the control of the execution against the other defendant who is 
named as security. 


Charge of court. Prin-zipal and security. Executions. 
Before Judge Barrierr. Wilkinson Superior Court. Oc- 
tober Term. 1876. 


Reported in the opinion. 


Lorron & Barrierr; J. W. Liypspay, for plaintiff in 
error. 


F. Cuameers, by brief, for defendant. 


Warner, Chief Justice. 


This was a motion for a new trial from the verdict of the 
jury against the defendant, on the trial of an issue formed 
upon an affidavit of illegality on the grounds therein stated, 
which was overruled by the court, and the defendant ex- 
cepted. It appears from the record and bill of exceptions, 
that Rozar, Lee and Burke, gave their promissory note to 
Lucinda Wright for the sum of $2,995.92, Burke signing his 
name thereto as security; that suit was instituted thereon 
against the parties in the character in which they signed the 
note, judgment was obtained against them in that character, 
and execution issued thereon—Burke, being the only party 
who was described as security in the note, judgment, and 
execution. It appears from the evidence in the record, that 
one Beall was appointed receiver in chancery of the estate 
of Lucinda Wright, and that he, by way of compromise, 
agreed to receive from Lee, one of the defendants in the (7. 
Ja., $208.58, in full satisfaction of said fi. fa., which amount 
was paid by Lee, and the following entry made on the fi. fa.: 
“Received on the within fi. fa. $208.58, from W. W. Lee, 
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one of the securities. December 8, 1874. T. N. Beall, - 
receiver of estate of Lucinda H. Wright.” Lee had 
the ji. fa. levied on the property of Burke to collect one- 
half of the $208.58 which he had paid Beall, claiming that 
he had paid that amount in satisfaction of the 7. fa., as the 
co-security with Burke; whereupon Burke filed his affidavit 
of illegality, alleging that the ji. fa. was proceeding illegally 
against him, in favor of Lee. On the trial of the case, the 
court charged the jury, amongst other things, that “if they 
believed, from the evidence, that Lee paid the plaintiff in 
fi. fa. $208.58 on said fi. fa., he was entitled to enforce it 
against the defendant, Burke, security, for the purpose of 
making him contribute his portion of the sum paid, and that 
if the plaintiff recovered from Lee $208.58, and released 
him, on the payment thereof, from the payment of the debt, 
the fi. fa. being for $2,995,92 principal, and $884.12 for in- 
terest, and that the same was done without the consent of 
the defendant, Burke, still it did not release Burke, but that 
Lee could enforce the said fi. fa. against him for the pur- 
pose of making him contribute his pro rata of the amount 
paid.” This charge of the court is the main ground of error 
complained of here. The charge of the court assumes that 
Lee was a co-security with Burke, whereas there is no evi- 
dence in the record that Lee was security at all, except the 
recital in the receipt of Beall on the 7. fa., that he received 
the $208.58 from Lee as “one of the securities”; but that 
recital was not evidence against Burke, so as to authorize 
Lee to control the fi. fa. against him, as his co-security, to col- 
lect one-half of the $208.58 out of him. So far as the re 
cord and evidence shows, Burke was the security for Rozar 
and Lee. If Lee was in fact a co-security with Burke for 
Rozar on the note on which the judgment was obtained, 
then his remedy was to proceed according to the provisions 
of the 2166th and 2170th sections of the Code, and obtain the 
control of the execution by giving Burke notice, as required 
by the 2166th section, before cited, in regard to the principal 
in the judgment, inasmuch as the provisions of that section 





are made applicable 6 joint sureties by the 2170th section. 
In view of the facts disclosed in: the record, and the law ap- 
plicable thereto, the charge of the court to the jury was 
error. 

Let the judgment of the court below be reversed. 


Perer McRea, plaintiff in error, vs. Tue Mayor anp Crry 
Counci or Americus, defendant in error. 


Acquittal in a state court on a prosecution by the state for assault and 
battery, will not protect the accused from subsequent trial and con- 
viction in a municipal police court, under a city ordinance, upon the 
charge of disorderly conduct in fighting, though the same transaction 
and state of facts be involved in both trials. 


Criminal law. Autrefois acquit. Before Judge Crisp. 
Sumter County. At Chambers. July 7, 1877. 


Reported in the opinion. 


W. A. Hawkins; Atven Forr; Perer Lamar, for plain- 
tiff in error. 


B. P. Hots, for defendant. 
Buecktey, Judge. 


In a special criminal court (provided for by the act of 
1873, pamph., p. 240), exercising jurisdiction: over misde- 
meanors committed within the militia district in which the 
city of Americus is situated, a prisoner was duly tried for 
the offense of assault and battery, and acquitted. The ac- 
cusation was based on the general law of assault and battery, 
and was in the name and behalf of the people of Georgia. 
Afterwards, the prisoner was put upon trial before the mayor 
of Americus, charged by the mayor and city council with 
violating a city ordinance by disorderly conduct, in fighting 
within the city. The plea of former acquittal was relied 
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upon, as well as the plea of not guilty. The corporation 
made out a case against him, by proving a certain fight in 
which he participated. The fight took place within a dwell- 
ing house, at or near the door, and occurred late at night— 
about 3 o’clock a.m. There were blows, a struggle, and 
some noise. The prisoner introduced a copy of the proceed- 
ings in the district court, showing his acquittal, in that court, 
of assault and battery, and offered testimony to prove that 
the prosecution in that court was for the same transaction, 
and involved the same state of facts as the case on trial— 
that the two offenses were, in fact, one and the same. The 
mayor rejected the testimony, and sentenced the prisoner to 
a penalty under the city ordinance. He thereupon applied 
for a certiorari, which was refused. That refusal is com- 
plained of. 

Only one ground of certiorari is insisted on, and that is 
the rejection of testimony going to support the defense of 
former acquital. In the trial had before the state tribunal, 
(the criminal court of the militia district) the prisoner’s con- 
duct was compared with the general penal Code of the state, 
and was found not to be violative of that Code. In the trial 
before the mayor, the same conduct was compared with the 
city ordinances of Americus. The inquiry in the former 
trial was whether he had committed an assault and battery ; 
in the latter, it was whether he had committed disorderly 
conduct in fighting. Disorderly conduct in fighting, may 
include an assault and battery by the particular party to the 
fight who happens to be on trial, or it may not. In this in- 
stance, it did not. That much was ascertained by the acquit- 
tal. But the city was concerned with the alleged criminal 
transaction, not as an assault and battery, but as disorderly 
conduct within the limits of a municipal corporation, where 
the preservation of good order is matter of local police. 
The prisoner may have acted contrary to sound and whole- 
some police, though innocent of an assault and battery. He 
might not have been obliged to fight when and where he did, 
or with the degree of disturbance and noise that attended the 
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combat. He engaged in the business in the dead hours of 
the night. Perhaps he could have put it off till the return 
of day-light. A night fight in a city, is disorder of a grave 
character, especially when attended with uproar. In polic- 
ing such an occurrence, it must be searched, not for an as- 
sault and battery merely, but for all the criminal elements, 
however vague and minute, that militate against good order. 
Municipal government stands between the family and the 
state. It is an aid to both, and partakes of the nature of both. 
Police ordinances are at once family rules on a large scale, 
and state laws on a small seale. The city magistracy will 
not take cognizance of all misbehavior that a discreet parent 
would notice and correct in his household; neither will it 
pass by all that the state has, or all that it has not, made 
penal. Its chief function in matters of police is to apply 
discipline, both preventive and punitive, where the authority 
of the family cannot be exerted, and where the authority of 
the state, as such, has not been put forth otherwise than by 
creating the municipality, and clothing it with power. This 
statement is not exhaustive, for much that lies within the 
family authority, may be brought within the city ordinances 
also, either for the purpose of aiding that authority when 
willing, or of keeping order without its assistance when it is 
indolent or unwilling. So, on the other hand, many trans- 
actions that are made penal by the general law of the state 
may, at the same time, afford material for a proper police 
ordinance. The state may deal only with the central ele- 
ment of a transaction which is fringed all round with ad- 
juncts that ought to be prohibited by ordinance as highiy 
mischievous to the quiet of municipal society. In the coun- 
try, such adjuncts might not need repression, for there they 
might be comparatively harmless. In a city, we think, a 
man may fight in a way to violate an ordinance, without 
being guilty of an assault and battery. We take it for 
granted that there was a valid ordinance applicable to the 
case, as nothing to the contrary is suggested in the record. 

Cited by counsel: Cooley on Con. Lim., 199, and notes. 
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Compare 14 @a., 354; 21 76., 80; 35 Zb., 145; 38 b., 542; 
53 Ib., 73. 
Judgment affirmed. 


Tue Geroreia Rattroap anp Banxine Company, plaintiff in 
error, vs. Joun L. Hamivron, defendant in error. 


. When a deed, referring to a plat annexed thereto, shows that the 
land conveyed was bounded on one side by a street, and on the other 
by the right-of-way of the plaintiff, the land conveyed by the plain- 
tiff to the defendant in such deed, prima facie extends only from the 
street to the right-of-way, though the plat had five hundred feet writ- 
ten thereon as the distance from the street to the right-of-way, and 
though the distance between the two points was less than five hun- 
dred feet. 

. If the record of the deed had been produced, the clerk who recorded 
it might have been allowed to testify about its correctness as com- 
pared with the original when handed to him ; but in the absence of 
the record, it was not legal for the clerk to testify in respect to what 
was, or was not, in the record—the record being higher and better evi- 
dence of what it contained than the recollection of the clerk. 

3. When the deed contained in it a covenant to build a house on the lot 
sold, and the authorities of the railroad company must have known 
that the house extended beyond the boundary during the erection 
thereof, and interposed no objection thereto, and the defendant acted 
bona fide, the company will be estopped from not allowing the de- 
fendant to remove the house from off their land (in case-of a recovery 
of it) at their expense; or it will be decreed to pay for its value on 
proper pleadings made therefor. 

. When a new trial is granted by the presiding judge, although the ver- 
dict of the jury may be right in strict law upon strict pleading, yet, 
when it would be inequitable to enforce the verdict as it stood, and 
the pleadings are amendable, this court will not control the discretion 
of the presiding judge in granting the new trial, but will affirm the 
judgment, that the case may be tried again on its merits, especially 
as there was some error in admitting illegal testimony. 


Deeds. Evidence. Estoppel. Railroads. New trial. 
Before Judge Peertes. DeKalb Superior Court. Septem- 
ber Term, 1576. 


Reported in the opinion. 
11 
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CanpLer & Tuompson ; Henry Hittyer, for plaintiff in 
error. 


L. J. Winn, for defendant. ° 
Jackson, Judge. 


The Georgia Railroad and Banking Company sued Hamil- 
ton for a piece of land in the town of Stone Mountain, being 
a part of the 100 feet of the company’s right-of-way. Ham- 
ilton claimed title to the piece of ground under a deed from 
the company. The company sold off a lot and described it 
in the deed as “ fronting 175 feet on the right-of-way of the 
Georgia railroad, and running back, with the same width, to 

street, bounded eastwardly by the right-of-way 
on the Georgia railroad, westwardly by —-—————— street, 
northwardly by Decatur street, and southwardly by other 
lands of said Georgia Railroad Company, as more fully ex- 
hibited by the plat hereto attached.” The plat showed the 
land laid off as described, with the distance between the 
eastern and western boundaries marked “500 feet.” The 
deed also contained a covenant to build a house, or cottage, 
on the lot in twelve months, and this covenant, and seventy- 
five dollars cash paid, was the consideration paid, and to be 
paid, for the lot. The right-of-way of the railroad extended 
thirty-three yards each side, as was shown by their deed. 
The defendant, Hamilton, bought from Wright, who bought 
from the company, and his deed contained the same descrip- 
tion. 

The defendant built his house within some twenty-seven 
feet of the road-bed, and none of the authorities of the 
company interfered, or warned him to desist, though the 
president of the company, who drew the deed and made the 
trade, was on the ground during the time of building. No 
equitable plea, but only the plea of property in the land, 
was filed by the defendant. On this state of facts and plead- 
ings, the jury, under the charge of the court, found for the 
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plaintiff—the railroad company ; the defendant moved for 
a new trial on various grounds alleged in the motion there- 
for, and the court granted the motion on several grounds ; 
whereupon the company excepted to the grant of the new 
trial, and assign error thereon. 

1. The deed, on its face, as well as from the boundaries 
on the plat, conveyed title to the defendant only from the 
right-of-way to the street facing, or opposite to, that right- 
of-way ; and as the defendant held under the plaintiff, the 
latter was prima facie entitled to recover between those 
boundaries, and the defendant’s deed protected him, prama 
Jacie, only within those limits. The lot fronts on the right- 
of-way ; it is bounded eastwardly by the right-of-way ; and, 
as the deed stands, the title of defendant would seem to cover 
the lot only to the right-of-way. The plat is like the deed, 
except that 500 feet is marked as the distance from the right- 
of-way to the opposite street ; but it seems to us to be law, 
that where boundaries are defined distinctly in a deed and 
plat, distances must yield to them, and no matter what had 
been the distance marked on a plat between these boundaries, 
whether greater or smaller than the actual distance, the de- 
fendant would take title to the land within those boundaries 
only. Whether the deed may be reformed, so as to speak 
differently, we cannot say. The defendant here insisted that 
he bought a part of the burnt hotel lot, and that its eastward 
boundary ran into the right-of-way, and nearer the bed of 
the road, than his house extends. Nothing is said about such 
a lot or boundary in his deed, and if his deed be wrong, it 
can be corrected, if, by mistake or fraud, it does not speak the 
true intention of the parties. From the plat, it appears that 
this lot, as laid off, is on a straight line with other lots on the 
same side of the road track, and this case, perhaps, might be 
illustrated by the extent to which the company sold to others 
on the same side. The frontage seems nearer the track on 
this side of the road, all the way, than on the other side, by 
the plat annexed to the deed, and referred to therein. 

All these things, if proved, might possibly remove the 
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prima facie force of this deed, or it might be reformed, if 
it does not now speak the true intent of the parties, on proper 
pleadings made. 

2. It was proved by the clerk who recorded this deed, 
that 500 feet was not on the plat when it was recorded. 
The record itself was not produced. It was higher evidence 
of what it contained, and the clerk should not have been 
permitted to testify about it, unless it was produced. But 
it will be seen, from the view expressed by us of what the 
deed covered, that it does not matter much about the 500 
feet. However, it was in proof that from the street oppo- 
site the right-of-way to the front of defendant’s house, it 
was just 500 feet, and 274 feet from the front of the house 
to the center of the track ; and it may be important to show 
the good faith of defendant in building where he did, if the 
500 feet was there at the time the deed was executed by the 
company ; and, therefore, it may be as well to rule that the 
clerk cannot testify to what is on record—the record must 
speak—but that he may testify after the record is before him, 
and in evidence, that he put it all on the record book, if he 
can so swear. 

3. But the defendant says, further, by his evidence in this 
cease, that he built his house pursuant to his covenant, within 
274 feet of the track, and the authorities of the road, partic- 
ularly the president, John P. King, knew all about it, and 
did not object—none of them—to his building where he 
did, and, therefore, the company is estopped from denying 
his title. We hardly think that the doctrine extends so far 
as to estop the company from recovering the land; but it 
certainly does estop the company from recovering defend- 
ant’s house, if he acted in good faith in building where he 
did; and it is certainly difficult to see how he could have 
well acted in bad faith. It does look like he thought he 
bought up to the front of his house, or he would not have 
built there, in the very face and teeth of the agents of the 
road, and at a public place on its very line, and so near the 
track. : It does look, too, like acquiescence in the company, 





AUGUST TERM, 1877. 175 


Kennon vs. Petty. 


that neither the president, nor any other agent, interposed a 
word of objection. See 3 Washburn on Real Prop., 7¢, 
77; Herman on Estoppel, 413, 423, 509; 44 Barb., 228; 
Bigelow on Es., 437, 467; 16 Pa., 364. 

4. Whilst, therefore, under strict law, and under the rules 
of strict pleading, the verdict may have been right, yet it 
seems to us that the case is so full of equity, in respect to 
the house, at least, that this man built in accordance with 
his covenant in his deed, that if the plaintiff should recover 
the land from him, it ought to pay for his house, or that 
part which may be on the land recovered, or he ought to be 
allowed to move it off at the expense of the company. And, 
therefore, as the pleadings are amendable, and may be so 
amended as to do complete justice to all parties, and possi- 
bly the deed may be reformed and give defendant the lot 
he thought he bought-—if, indeed, the jury should think he 
so thought, and that such was the true contract Wright made 
with the railroad company; and if not so, at least that he be 
permitted to move his house, at the expense of the company, 
off the land the company may recover, or that the company 
pay him the valne thereof, on its being shown that he acted 
in good faith, and the company did not, in connection with 
the covenant to built and the carrying it out. 

We will not, therefore, control the discretion of the judge 
in granting the new trial, but affirm his judgment—espe- 
cially as there was error in admitting the testimony of the 
clerk upon a point which might be, and probably will be, 
very material to the issues. 

Judgment affirmed. 


Exizazetu Kennon, plaintiff in error, vs. Jonn F. Perry, 
defendant in error. 


1..Pendency of former action is defense appropriate to plea, and not to 
motion; motion to dismiss on ground of, properly overruled. 
2. If motion were proper, it should have been made at first term. 
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Practice in the Superior Court. Pleadings before Judge 
Unperwoop. Haralson Superior Court. March Term, 1877. 









Reported in the decision. 






E. N. Broytes; W. Brock; J. F. Tuompson, for plaintiff 
in error. 








W. W. & G. W. Merrett; W. J. Reap, by Z. D. Har- 
r1son, for defendant. 







Warner, Chief Justice. 


This was a proceeding by the plaintiff against the defend- 
ant, as a tenant holding over, under the provisions of the 
§4077th of the Code. The defendant filed a counter affida- 
vit, in which he alleged that the time for which he rented 
the premises had not expired, and that he did not hold the 
same under the plaintiff by rent or lease. When the case 
came on for trial, before the introduction of any testimony, 
the defendant made a motion to dismiss the plaintiff's case, 
which motion was granted, on the ground that at the time 
of the issuing of the plaintiff's warrant, on the 10th of 
March, 1874, there was another warrant pending in said 
court between the same parties for the same cause of action, 
dated 24th of June, 1871; whereupon the plaintiff ex- 
cepted. 

1. Assuming that there was another warrant pending in 
said court between the same parties, for the same cause of 
action (and as to that fact, we express no opinion), it was 
error to dismiss the plaintiff's case on the defendant’s mo- 
tion, without any plea to that effect having been filed, as re- 
quired by the 3476th and 3456th sections of the Code. See 
Killen vs. Compton et al., 57 Ga. Rep., 63. 

2. The motion to dismiss the plaintiffs case was not made 
at the first term of the court to which the warrant, by law, 
was made returnable, even if that had been the proper rem- 
edy; but the motion was made at a subsequent term, to 
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wit, the trial term of the case, in March, 1877, whereas the 
warrant was sued out by the plaintiff, and the counter affi- 
davit made by the defendant, in March, 1874. 

Let the judgment of the court below be reversed. 


Joun Ruruerrorp, plaintiff in error, vs. Evizapera Crap- 
MAN, defendant in error. 


When a husband, whether solvent or insolvent at the time, purchases 
property for his wife and children, taking title to himself as their trus- 
tee, paying nothing, but giving his note for the price, and afterwards 
dies insolvent, leaving the note wholly unpaid, and where his widow, 
after his death, discharges the note with her own means, the husband’s 
creditors have not been injured or defrauded, and cannot subject the 
property, though their claims were in existence when the trust was cre- 
ated. 


Trusts. Levy and sale. Husband and wife. Before 
Judge Hirt. Bibb Superior Court. October Adjourned 
Term, 1876. 


This was ejectment by Rutherford against Chapman. 
The plaintiff claimed under a sheriff's sale, made by au- 
thority of an execution against defendant’s husband. De- 
fendant set up an equitable title, arising under the the trust 
created by her husband, coupled with her payment of the 
purchase money. The remaining facts are fully stated in 
the opinion. 


R. F. Lyon; J. Rurnerrorp, for plaintiff in error. 
Wasuineron Por; Samuet Hall, by brief, for defendant. 
Biecktey, Judge. 


A ware-house in the city of Macon was priced at $40,000 
in Confederate money. The owner’s son-in-law found a 
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purchaser for one-half, and, as trustee for his wife and chil- 
dren, took a conveyance for the other half. The considera- 
tion expressed in this conveyance was ten thousand dollars, 
but it was understood, at the time, that the vendor intended 
an equal amount in the property, that is, an amount repre- 
senting one-fourth, as a gift from him to his daughter and 
her children, the beneficiaries of the trust. The son-in-law 
paid nothing, but gave his note for the ten thousand dollars. 
The transaction took place in May, 1863, and both the note 
and the trust deed bore date accordingly. After the war, 
the note was scaled down to two thousand dollars, and a 
new note was given for that sum. The son-in-law died in 
1870, insolvent, leaving the note wholly unpaid. His wid- 
ow, after his death, compromised with it the holder, by pay- 
ing some money, and substituting her own notes. Her 
husband, during his life, never claimed the property other- 
wise than as trustee; and from the time of his death, she 
claimed, for herself and children, under the trust deed. In 
1871, an undivided fourth of the ware-house premises was 
levied upon by the sheriff, and sold as her husband’s prop- 
erty. The debt which thus came against it was an individ- 
ual debt of her husband, which existed at the date of the 
trust deed in 1863, and which was sued to judgment in 
1867. It was but one of numerous debts that he owed 
when the trust deed was made, and which he proved una- 
ble to pay; though at that time he had a plantation in Ala- 
bama, worth fifteen or twenty thousand dollars, with eighty 
or one hundred negroes upon it, worth from four to five 
hundred dollars each, besides horses, mules, cattle, ete., 
worth from three to four thousand dollars. He seems to 
have had little, if any, property in Georgia. Judgments 
rendered against him in this state, in 1862, were returned 
nulla bona in 1869; another was so returned in 1871; one 
rendered in 1866 was so returned in 1868; and one ren- 
dered in 1867 was so returned in 1871. 

Under these facts, the real question in the court below 
was, whether, in an action of ejectment brought by the 
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purchaser at sheriff's sale against the widow, for the undi- 
vided fourth sold under execution as her husband’s prop- 
erty, the plaintiff could recover, she standing for her de- 
fense upon the trust deed, supported by the fact that she, 
and not her husband, discharged the note given by him for 
the purchase money. As he never paid anything on the 
purchase, but died insolvent, there was no injustice done to 
his creditors by the trust deed. Taking all the facts to- 
gether, the deed, as to them, was not fraudulent. It was 
intended to pass, and did pass, the legal title; and as the 
burden of making payment has been assumed by one of 
the beneficiaries of the trust, there is nothing incompatible 
with the purest virtue and morality in allowing her to as- 
sert that title against the world. As the event proved, the 
husband’s means were not diminished in any degree what- 
ever by the liability which he assumed. Nothing was 
thereby withdrawn or diverted from his creditors. They 
have not been injured. Their naked equity is, therefore, in- 
ferior to that of the wife; and thus the equitable and the 
legal title are united in her favor. We need not approve 
or disapprove the minor .natters embraced in the motion 
for new trial. Ona broad principle underlying the whole 
case, the verdict was right, and the motion for new trial was 
properly overruled. 

Cited for plaintiff, 53 Ga., 339; 56 Z6., 615, 369 ; 13 Jb., 
416; 21 J7b.. 242; 1 Am. L. Cassa, 41, 52; 2 Kelly, 304 ; 
3 Ib. 452; 20 Ga, 452; 15 Jb., 340, 261; Swift’s Dig., 
284, 285; 15 Mass., 211; 16 Johns., 197; 31 Ga., 317; 1 
MeMullen, 373; 30 Ga., 490; Code, §1945. For defend- 
ant, Bump F. C. 74, 262, 279, 362; 4 Wend., 300; 8 
Cowen, 406; Shep. Touch., 67; Code, §§1952, 2662; 53 
Ga., 155. 

Judgment aftirmed. 
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B. B. Opom, plaintiff in error, vs. Witt1am C. GiLt, defend- 
ant in error. 


. If among the panel of twenty-four jurors, a number be related to one 
of the parties, who are stricken for cause, their places need not be 
supplied by tales jurors, so as to have a full panel of twenty-four from 
which to strike, unless the number qualified be reduced below twelve. 

. Where the plaintiff's attorney, after the collection of the money due 
on the fi. fa. by the deputy sheriff and its payment to him, loaned 
a part thereof to the deputy sheriff, the principal sheriff is not liable 
therefor. 

. Testimony of the deputy sheriff that the money was paid over by him 
to the attorney, and by the attorney loaned to the deputy sheriff, is 
inadmissible after the death of the attorney. 


Jurors. Practice in the Superior Court. Sheriffs. Wit- 
ness. Before Judge Crarx. Lee Superior Court. March 
Term, 1877. 


This was an appeal from the county court to the superior 


eourt. Gill, former sheriff, moved to set aside an attach- 
ment issued against him by the clerk of the county court. 
The facts alleged were, in brief, as follows: 

In 1859, Warren & Floyd, attorneys at law, placed in the 
hands of Sullivan, the deputy sheriff, a fi. fa. in favor of 
Odom against Folds e¢ al. Sullivan collected the money 
and paid it to Floyd. He stated, however, to the latter that 
there was an attachment against him, and that he would like 
to borrow about $300.00 of the money till the next term of 
court, in order to settle said attachment. Floyd loaned him 
the money. On his failure to repay it at the next term, a 
rule was brought against him; it was made absolute, and 
attachment issued. Movant heard no more of the matter 
until 1861, and supposed it had been settled. In February, 
1861, long after movant had gone out of office, the attorneys 
ruled movant before the inferior court for the default of his 
deputy. Sullivan was out of office and inaccessible before 
the return of the rule. Movant had heard the facts stated 
above, but so much from rumor, and in such a general way, 
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that he was unable to plead them under oath. He asked the 
court for time to confer with Sullivan, which was refused ; 
and an order was granted requiring that he pay the full 
amount due on the fi. fa. within sixty days, or, in default 
thereof, that attachment should issue against him. Nothing 
more was done in the case until recently, when, on applica- 
tion of Warren, the clerk of the county court issued an at- 
tachment against movant. 

The grounds of illegality alleged were substantially as 
follows: ; 

(1.) Because the order of the inferior court was not founded 
on a rule made absolute fixing movant’s liability, and was 
illegal. 

(2.) Because he was not liable for the failure of his deputy 
to repay borrowed money, especially where he did not know 
the facts; and he was guilty of no contempt of court. 

(3.) Because the clerk of the county court was not author- 
ized by said order of the inferior court, nor by any law, to 
issue such an attachment. 

On the trial, the evidence for movant corresponded with 
the allegations of the motion, and also showed that Sullivan 
exhibited great indisposition to give movant the particulars, 
and the latter never knew fully what the evidence of the 
former would be until after the death of Floyd. 

The evidence for respondent differed from that for movant 
in the following points: The money was not paid by Sul- 
livan to Floyd, and then some $300.00 returned to him as a 
loan; but Sullivan collected the amount of the fi. fa., used 
a part of it without permission, and paid over the balance. 
He recognized his liability to rule, as did also movant. The 
latter wrote a letter to Odom, in 1867, recognizing his liabil- 
ity for the action of his deputy, stating that he then had no 
money, and requesting further time, as otherwise he would 
have to go to jail. 

The jury found that the whole amount of the fi. fa. had 
been paid to Floyd, and $315.00 loaned by him to Sullivan. 
The rule absolute was accordingly set aside. The respondent, 
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Odom, moved for a new trial, on the following among other 
grounds : 

(1.) Because, when two of the jury related to movant had 
been stricken for cause, the court refused to have their places 
supplied and complete the full jury of twenty-four men, but 
compelled respondent to strike from the remaining twenty- 
two. 

(2.) Because the verdict was contrary to law and the evi- 
dence. 

(3.) Because, Sullivan having died, the court admitted evi- 
dence that, on a former trial of this case, he had sworn to 
the payment of the money to Floyd and the loan made by 
the latter to him. This was objected to on the ground that 
Floyd was dead when Sullivan so testified. 

The motion was overruled, and Odom excepted. 


K. J. Warren; L. P. D. Warren, by brief, for plaintiff 


in error. 
W. A. Hawkins; Frep. H. West, for defendant. 
Jackson, Judge. 


A rule absolute was obtained against Gill, the sheriff of 
Lee, for the default of his deputy, in not paying over money 
collected by the deputy. Some five or six years afterwards, 
a motion was made to vacate, or set aside, the rule. It was 
vacated after verdict, and Odom moved for a new trial, on 
grounds set out in the motion, which was overruled, and 
Odom brings the case here on the refusal of the court to set 
aside the verdict and grant the new trial. 

1. The first ground is that the court erred in refusing to 
fill up the panel of petit jurors to twenty-four—two of them 
being related to the sheriff—but had the two stricken for 
cause, and then the jury made from the remaining jurors. 
We think that the court acted in accordance with the old 
practice in striking a special jury from the grand jury. No 
harm seems to have been done ; no effort was made to purge 
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the remaining jurors, and there is no pretence that any were 
not impartial. The jurors who tried the case were “ omni 
exceptione majores,” so far as the record shows us any thing 
about them, or either of them. 

2. There can be no doubt, we think, that if the deputy 
sheriff paid over the money to the plaintiffs attorney, and 
the attorney loaned some of it to him, that the high sheriff, 
or principal sheriff, would be relieved. The act of the at- 
torney is the act of the plaintiff. The sheriff is bound. to 
obey him, and when, he got the money, the deputy sheriff 
had done his duty as an officer in paying it to him. What- 
ever blame may attach to the deputy for borrowing from the 
attorney money which belonged to his client, was a matter 
between the two. The attorney clearly acted badly; the 
deputy certainly acted not very circumspectly; but the 
sheriff-in-chief was not at all to blame. The transaction be- 
tween the deputy and the attorney, after the money was paid 
to the attorney, was a dealing between the two as men—not 
as officers. The attorney assumed the debt to his client, and 
the deputy owed it to the attorney. 

It would certainly be very unjust, however we may view 
the deputy sheriff's conduct in borrowing the money, to make 
the sheriff responsible. If the deputy had stolen the money, 
after he paid it over, would the sheriff have been responsi- 
ble? Hardly, we think ; no more would he be, if he bor- 
rowed it; indeed, much less would he be, inasmuch as to 
borrow, though one knows it is not the lender’s money, is 
not so bad as to steal. ; 

8. But after the death of Floyd, the attorney, was it com- 
petent for Sullivan to testify that he paid Floyd the money 
and borrowed it back? Odom is held bound by the contract 
that Floyd, as his agent, made with Sullivan, the deputy of 
Gill, the high sheriff. The effort is anaked one to discharge 
the sheriff from his liability on account of the deputy’s de- 
fault, by the deputy’s testimony that he paid the money col- 
lected to a dead man, whose mouth is closed forever. Prin- 
ciple is against allowing such one-sided evidence, and the 
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spirit of the evidence act is to the same effect. Suppose 
Odom was charged with having made the contract, and 
loaned the money, and he were dead, could Sullivan, the 
other party to the contract, which is set up to relieve Gill, 
be allowed to testify about it? Wethink not; and if Odom’s 
contract was made by an agent, or attorney, for him, and 
that agent were dead, could the other party to it be a witness ? 
We think that the same reason and spirit of the rule would 
exclude the witness in the one case as in the other. See 55 
Ga., 187; 54 Ga., 115, 174, and others. Besides, if the 
deputy, by his oath, relieves his principal, does he not relieve 
himself? How much this evidence may have influenced the 
jury, we cannot tell. There was other evidence of the 
fact of this payment and loan, to the admissibility of 
which we see no objection; but other facts proven were 
in conflict therewith, and possibly what Sullivan swore, as 
testified to by Gill and another, on the trial in the county 
court, may have turned the scales. At all events, we think 
the admission of this evidence of what Sullivan swore, error 
enough to demand a new trial. 

4. The facts in this record would seem to make this case 
res adjudicata, but for the ruling of this court in 2d Kelly, 
224, and 4th Kelly, 200; also, in 15 Ga.,182. Itseems from 
these cases, that the court may set aside a rule absolute, when- 
ever it has not been fully heard on the merits ; and the whole 
facts here were not before the court when the rule was made 
absolute against Gill. Indeed, a former recovery has been 
pronounced by this court good in any case only when the 
real merits were passed upon in the former case. 6 Ga., 495. 

The case is a very singular one. Sullivan’s reluctance to 
tell Gill about it; his silence until Floyd’s death; and his 
general conduct touching this matter, as the record shows it, 
is curious. 

The best we can do with the case is to send it back, and 
let it be tried on its merits, leaving out what Sullivan swore 
about it, as Floyd, the other party to the contract attempted 
to be set up to excuse the sheriff, is dead. If one cannot be 
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heard in behalf of himself and his client on this contract, 
which is the ¢ssue in this case, the other party to it ought 
not to be heard to excuse his principal, the high sheriff, by 
proving that he paid the money to, and borrowed it of, the 
dead attorney. . 
For cases ruling on competency of witnesses where party 
is dead, see 36 Ga., 520, 565, 568; 37 Id., 118, 586, 623, 
650; 38 Jb. 106; 39 Zb., 187, 479; 40 Zb., 150, 193, 490, 
671; 41 7b., 123; 42 7b., 129; 44 7d., 46, 51, 73; 45 Zd., 
25, 147, 410, 468, 511; 46 Zd., 414; 47 7b., 273, 528, 359, 
650; 48 7d., 142, 580; 49 Zb., 120, 479; 50 Zb., 204, 395, 
474; 51 Ib., 47, 600, 624; 52 Jb., 315, 385, 640, 648; 53 
Ib., 9, 84; 54 Zb., 115,119, 174, 222, 231, 451, 498, 623, 
630; 55 Tb., 98, 124, 187; 56 Lb., 47, 410, 474, 638. 
Judgment reversed. 


THe CentraL RaitroAp AND Banking Company or GEor- 
a1, plaintiff in error, vs. Joun J. Craia, defendant in 
error. 


1. A person not a party to a suit, cannot move for a new trial therein, 
nor except to the judgment overruling the same. 

2. Where the bill of exceptions was filed by one who was not a party 
to the suit, and there is nothing in the record to show that the real 
party at interest is dissatisfied with the rulings of the court made 
upon the trial, the bill of exceptions cannot be amended in this 
court so as to make such party the plaintiff in error. 


Practice in the Supreme Court. Amendment. August 
Term, 1877. 


Reported in the decision. 


Lyon & Nisset, for plantiff in error. 


Bacon & Ruruerrorp, for defendant. 
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The Central R. R. & B’g Co. vs, Craig. 
Warner, Chief Justice. 


When this case was called on the docket for a hearing, 
the defendant in error made a motion to dismiss it, on the 
ground that the suit was commenced in the court below by the 
plaintiff therein against the Southwestern Railroad Company, 
and that the verdict was rendered against said company, of 
which it did not complain, but that the Central Railroad 
and Banking Company of Georgia, though not a party to 
said suit, had made a motion for a new trial in said case, 
which the court overruled, and the defendant, to-wit, the 
Central Railroad and Banking Company of Georgia, ex- 
cepted thereto, it having no right to except or complain of 
a verdict and judgment which had been rendered against 
the Southwestern Railroad Company, and of which the lat- 
ter company did not complain. 

1. It appears, from an inspection of the record, that the suit 
of the plaintiff was against the Southwestern Railroad Com- 
pany, and that process therein was served upon its president. 
The motion for a new trial is thus stated in the record: 
“John J. Craig vs. The Central Railroad and Banking Com- 
pany of Georgia. Case, and verdict for plaintiff, in Bibb 
superior court. October term, 1877. And now comes the 
defendant, and moves the court to set aside the verdict in 
the above case and to grant a new trial, on the following 
grounds,” ete. The 4251st section of the Code declares, 
that “either party in any civil cause in the superior courts 
of this state, may except to any sentence, judgment, or de- 
cision, or decree of such court. Such bill of exceptions 
shall specify plainly the decision complained of, and the al- 
leged error, and shall be signed by the party, or his attor- 
ney, or solicitor.’ The Southwestern Railroad Company 
was the party to the cause in which the verdict and judg- 
ment was rendered in favor of the plaintiff, and it had the 
right, under the statute, to have excepted to the same, but 
did not doso. The Central Railroad and Banking Company 
of Georgia, not being a party to the cause in which the 
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plaintiff obtained his verdict, had no legal right to intervene 
and make a motion to the court to have that verdict set 
aside and a new trial granted, so far as is disclosed by the 
record, the more especially as the party defendant in the 
cause in which the verdict was rendered, does not complain 
of it. 

2. There being nothing in the record going to show that 
the Southwestern Railroad Company, the party defendant in 
the cause, was dissatisfied with the verdict rendered against 
it, or that it desired to have the same set aside, there is, 
therefore, nothing in the record by which the bill of excep- 
tions can be amended, so as to substitute that company for 
the Central Railroad and Banking Company, the party com- 
plaining in the bill of exceptions. 

Let the writ of error be dismissed. 


Roserr S. Lanter, plaintiff in error, vs., THz Mayor anp 
Councit or THE Crry Macon, defendant in error. 


1. *‘ Professions” in a power to lay taxes, is to be understood as in 
cluding lawyers, unless the contrary plainly appears. 

2. Authority to tax all persons exercising any profession, may be exe- 
cuted by taxing each member of a law firm, separately. The mem- 
ber cannot require that the firm shall be taxed and not himself, 
though he does not practice otherwise than as a partner. 


Injunction. Tax. Attorneys at law. Partneship. Be- 
fore Judge Grick. Bibb county. At Chambers. Octo- 
ber 9, 1877. 


Reported in the opinion. 


Lanier & Anperson, Hit & Harr, for plaintiff in 
error. 


R. W. Jemison, for defendant. 
12 
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Buecktey, Judge. 


Injunction was applied for by an attorney at law, exer- 
cising his profession within the city of Macon, to restrain 
the collection of a municipal tax, levied by the city ordi- 
nance upon his avocation or business. The injunction was 
refused. 

The charter authority, under which the tax was imposed, 
is found in the acts of 1871-2, p. 120, and reads thus: 
“They shall have power to levy and collect a tax upon fac- 
tors, brokers and venders of lottery tickets, upon agents or 
managers of gift enterprises, and upon all other persons ex- 
ercising within the city any profession, trade or calling of 
any nature, whatever; provided further, that the tax upon 
professions shall in no case exceed the sum of ten dollars 
upon each person exercising such profession.” The case 
turns on the construction of this authority, and upon its ap- 
plication to the complainant’s situation, he being a member 
of a law firm or co-partnership, consisting of four members, 
and not otherwise engaged in the practice of law. 

1. First, it is contended that the rule, ejudem generis, for- 
bids the inclusion of lawyers, in the construction of this 
power to tax—that all the avocations specifically enumera- 
ted in the statute are different in nature from the practice 
of law. That rule is designed to aid ‘n arriving at the leg- 
islative intent, and not to furnish a pretext for ignoring or 
evading it. As the word profession has long been used and 
understood in Georgia, its application to lawyers and physi- 


cians is instantly recognized and clearly comprehended, 
To suppose it used with any reference to factors, brokers. 


venders of lottery tickets, and agents or managers of gift 
enterprises, would be doing unheard-of violence. We are 
not aware that these classes have ever, any where or by any 
body, been called professional persons, or considered as ex- 
ercising a profession. On the other hand, there is no possi- 
ble room for doubt that, in the statute before us, the legis- 
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lative purpose was to use the word in its ordinary accepta- 
tion. 

2. The limit in the charter is ten dollars “ upon each per- 
son exercising such profession.” That limit has not been 
exceeded. We do not perceive that it is any departure from 
the power conferred, to lay the tax upon each member of 
the firm. If the tax were upon the firm, it ought to be four 
times as much, as the firm consists of four members. For 
the nature and objects of a law partnership, see 34 Ga., 388. 
In 53 G@a., 616, the ordinance taxed the firm, and that con- 
stitutes the difference between that case and the present. 
The injunction was properly refused. 

Cited for complainant, Cooley on Taxation, 209, 387, 389, 
note 1; 2 Dill. on M. C., $605, et seg ; 49 Mo., 559; 8 Ga., 
23; 53 Zb., 616; Code, $3210. For defendant, 36 Ga., 460; 
53 Jb., 616; 54 Ib., 645; 53 Tb., 410. 

Judgment affirmed. 


Avaustus Jounson, plaintiff in error, vs. Tae State or Gror: 
aia, defendant in error. 


1. This court will not control the discretion of the circuit court on the 
question of the continuance of a case, unless such discretion has been 
abused. 

. A charge to the grand jury, on their organization the second week of 
the court for service during that week, in which they are exhorted 
to bring offenders to trial and punishment, made in the presence of 
the traverse jury engaged in the trial of a case for murder, is not 
ground for the grant of a new trial in such case, though allusion be 
made, in the charge to the grand jury, to the crime of murder, and 
the indisposition of the people to arrest armed offenders, and though 
the prisoner on trial was, and had been, so armed at and before his 
arrest—the judge stating, in said grand jury charge, that he had no 
allusion at all to the case pending, that the case pending must be 
tried on its own merits, when his attention had been called to the 
possible effect of the grand jury charge upon the traverse jury—and 
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his charge to the traverse jury being perfectly fair and unexception- 
able, and unexcepted to. 


Criminal Law. Practice in the Superior Court. Charge 
of Court. Before Judge Unperwoop. Floyd Superior Court. 
January Adjourned Term, 1877. 


Johnson was indicted for murder. When the case was 
called for trial, defendant moved for a continuance, on the 
following showing: He had only been arrested six or eight 
days before ; since then, his counsel had been engaged almost 
constantly in the court, which was in session, and therefore 
unable to give his case dueattention. He expected to prove 
by one Vann, that he was unarmed at the time of the alleged 
shooting; a subpeena had been issued for Vann, but they 
had as yet been unable to serve him; it was said that he was 
then absent from the county. That he expected to prove 
by one Arbor, that the murder was committed by one Jones ; 
this witness lived near the line of Alabama, or perhaps in 
that state. Defendant hoped to have these witnesses present 
by the next term of court. The court overruled the motion, 
but granted two days to summon witnesses and prepare the 
case ; he tendered such compulsory process as might be ne- 
cessary for that purpose. When the case was again called 
for trial, defendant renewed the motion for continuance, 
adding to the grounds already stated the statement of his 
counsel that they had just learned facts which led them to 
rely on insanity as their chief defense; that they had writ- 
ten to Bartow county for the record in a case in which the 
defendant had been adjudged a lunatic some years before, 
but they had not received it; that they also desired time to 
summon as witnesses the physicians who had attended him, 
they living in Chattooga county. Defendant made an affi- 
davit to the same effect. It appeared that Vann had been 
brought into court. The court again overruled the motion, 
but said he would furnish any required number of bailiffs to 
go after witnesses in Chattooga and Bartow counties; that, 
it being then Friday, and the trial likely to last several days, 
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he would order it to begin ; and if the evidence on hand were 
exhausted before Saturday night, he would order an adjourn- 
ment until Monday morning, which would give time to 
secure the presence of the record and witnesses desired. At 
the trial, it appears that all the witnesses who were shown 
to be residents of the state were present, or their presence 
voluntarily waived. The record of the inquisition of lunacy 
was also present, and used in evidence. The judge added 
these facts to the usual certificate to the bill of exceptions ; 
also that Vann was present, but not introduced by defendant. 

The other facts necessary to an understanding of the points 
decided, will be found in the opinion. 


Wricut & Fearuerston; Dasney & Foucne; W. T. 
Worrorp, for plaintiff in error. 


C. T. Ciements, solicitor general, for the state. 


Jackson, Judge. 


The defendant shot a colored man engaged in managing a 
flat across the Coosa river, without scarcely the shadow of 
provocation. His principal plea was insanity. After an 
impartial trial he was found guilty. No motion was made 
for a new trial, but the ruling of the court on two points 
was excepted to, and on these exceptions the case is brought 
before us. 

1. A motion was made to continue the case on the grounds 
set forth in the record. The court refused to continue for 
the term, but laid the case over for two days, giving counsel 
unlimited control of officers of court to bring the witnesses 
in. When called again, the motion to continue was renewed 
especially because the plea was insanity, and proceedings in 
Bartow county in a case de lwnatico inquirendo, and witnesses 
in said case, were not in court. The court again refused to 
continue, but granted its full powers to the defendant to 
send for witnesses and procure the proceedings during the 
trial. It appears that the proceedings in the lunacy case 
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were in evidence on the trial, and the witnesses brought in 
—at least all who were in the state. The homicide had been 
committed a year or so prior to the trial, but the defendant 
was arrested and confined in jail only a few days before. 

While the court, if presiding on the case at nist prius, 
might have granted the continuance, yet that is peculiarly 
a matter for the presiding judge; and inasmuch as we can- 
not say that the discretion was abused in the case at bar, we 
decline, in accordance with the uniform ruling of this court 
from its organization to the present time, to interfere. 

2. The only other exception to the conduct of the court 
is that in the charge the judge gave the grand jury in the 
presence of the traverse jury, which was then engaged in 
the trial of this defendant, he animadverted generally and 
strongly upon the fact that crime was rampant in the coun- 
ty, and that people were averse to arrest offenders who 
committed murder, and then armed, rode over the county 
and defied the law. The precise circumstances under which 
the charge was given were these: The case had con- 
tinued over to the second week of court, when a new 
grand jury was to be organized. On Monday, the pend- 
ing case not being at an end in the examination of the 
witnesses, the court completed:-that branch of the trial ; and 
having finished the examinatlon of the witnesses on the 
next morning—Tuesday—before the argument began, the 
presiding judge organized the grand jury for the week and 
proceeded to charge that body on their duties—the traverse 
jury remaining in the other box. In the course of the 
charge, he said, among other things, wherein he inveighed 
against crime in general, “that the sympathy which had once 
existed among our people, had in some degree ceased to ex- 
ist; our people had suffered so much from the war and its 
results, and were making such struggles to reinstate them- 
selves, that it would seem they did not much care what was 
done if not done to them or their property; if a man 
was to commit murder on Broad street, there are many peo- 
ple who would not goa quarter of a mile to arrest him; 





AUGUST TERM, 1877. 193 


Johnson vs. The State. 


men ride about the county armed, with shot guns and pis- 
tols, setting the laws at defiance, and committing crime with 
impunity. It behooves the good people of the county to 
set their face against the crime, to enforce the laws and put 
down crime.” 

The solicitor general having heard some remark of de- 
fendant’s counsel, that the charge might affect improperly 
the traverse jury, suggested it privately to the court; when 
the judge said, “that nothing he had said to the grand jury 
was intended to have the slightest application to the case 
on trial—that case would be decided on its merits, and the 
evidence and the law applicable to it.” 

Exception is taken, that notwithstanding the disclaimer of 
the judge, the charge to the grand jury might have improp- 
erly affected the traverse jury, to the damage of the defendant 
on trial; and it seems to be predicated mainly on the fact 
that the defendant had been armed wjth a shot gun and 
pistols, and had defied arrest, and evidence to that effect was 
before the traverse jury. 

It might have been better that the circuit judge had di- 
rected the traverse jury to their room before he delivered 
this charge to the grand jury; but in the busy and shifting 
scenes of a circuit court, engaged in the discharge of many 
and varying duties, it is not easy to manage every thing 
with that nicety and harmony which courts removed from 
such duties might desire. The judge had postponed the 
organization of his grand jury for the second week, all of 
Monday—not wishing, it appears, to break in upon the 
trial of this important case until the evidence was closed. 
So soon as this was accomplished, on Tuesday forenoon, he 
proceeded to organize the grand jury, and delivered the 
charge. If he had waited till the whole case was closed— 
argument and charge and all—it is probable that important 
business before the grand jury, would have been neglected. 
So he proceeded regularly with the work of the court, and 
if there be any impropriety at all in his conduct it was the 
omission to send out the traverse jury. The charge to the 
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grand jury was proper. It was right to exhort them to 
put down crime. That is their business as the grand in- 
quest of the county, and the only criticism that can be 
made upon the whole affair is that the judge spoke in pres- 
ence of the traverse jury, and painted a class of offenders, 
to which this defendant seemed to belong. 

But all this was done in general terms, and what was par- 
ticularized was at quite a different place from where this 
offense was committed; for it was committed at a crossing 
of the Coosa, ten miles from Rome, and the supposed case 
of the judge was in Broad street, Rome. The moment the 
attention of the judge was called to it, he disabused the 
minds of the traverse jury, and grand jury, and all present, 
of any impression which might have been made unfavora- 
able to the defendant, and put that case where it belonged— 
on the law and evidence applicable thereto. We cannot think 
that Johnson was at all hurt by what was said to the grand 
jury—especially with the explanation and disavowal then 
publicly given by the judge. 

At the close of the argument, the judge charged the tra- 
verse jury fully and fairly on the whole law of the case— 
certainly without the slightest evidence of bias to the state 
or against the prisoner; so much so, that no motion, even, 
has been made for a new trial—no exception at all taken to 
the charge; and none, indeed, could be taken, as it seems 
wholly unexceptionable. No point is made upon the ad- 
mission or rejection of evidence, and no ruling, from begin- 
ning to end of the trial, complained of, except the refusal 
to grant the continuance and the charge to the grand jury, 
in presence of the traverse jury. 

Whilst it might have been freer from cavil, had the court 
sent the special jury to their room before he inveighed 
against crime, and the manner of high-handed criminals in 
resisting arrest, we cannot see that the defendant was in- 
jured thereby—especially when we consider the court’s dis- 
claimer made immediately, the whole trial, and the unex- 
ceptionable charge. The evidence is overwhelming, both 
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as to the factum of the murder and the sanity of the de- 
fendant; and we do not feel authorized, as a reviewing 
court, to arrest the regular course of legal administration 
and to remand the case for further investigation. See 27 
Ga., 287. 

Judgment affirmed. 


Joun J. Firournoy, plaintiff in error, vs. J. B. Sirman, ad- 
3 
ministrator, et a/., defendants in error. 


F. bought land from V. and gave his note for the purchase money. V. 
transferred the note to W., who obtained judgment thereon. M. 
agreed to pay off the judgment, if F. would convey the land to him. 
This was done, but instead of paying off the judgment, M. took an 
assignment thereof, and is proceeding to enforce its collection by 
levy and sale: 

Held, that illegality was the proper remedy, and not injunction. 


Equity. Injunction. Illegality. Before Judge Ricr. 
Clarke County. At Chambers. September 26, 1877. 


Reported in the decision. 
L. & H. Coss; W. J. Pixs, for plaintiff in error. 
S. P. Tuurmonp, by brief, for defendants. 


Warner, Chief Justice. 


The complainant filed his bill against the defendants with 
a prayer for an injunction on the allegations contained 
therein, which the presiding judge refused to grant ; where- 
upon the complainant excepted. The main grounds of 
equity alleged in complainant’s bill are, that he purchased 
fifty acres of land from one Venable, for which he gave his 
negotiable note fur $400; that Venable transferred it to 
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Witt, who obtained judgment thereon against complainant ; 
that when Witt pressed him for the payment of the note, 
one Mathens promised him that if he would make him a 
deed to the fifty acres of land he would pay off said note, 
which he failed to do; but, on the contrary, he has purchased 
the ji. fa. which issued on the judgment obtained on said 
note, of the administrator of Witt (the latter being dead), 
and the same is now the property of Mathens, who has had 
it levied on complainant’s land. 

If the fi. fa. is the property of Mathens, and the fifty 
acres of land was conveyed to him to pay that debt, as al- 
leged, then it is paid, so far as Mathens is concerned, and 
an affidavit of illegality alleging such payment would have 
been an adequate remedy, inasmuch as he can now, under 
our practice, allege and set forth therein such equitable 
grounds of relief as he could obtain in a court of equity. 
On the statement of facts disclosed in the record, we will 
not interfere to control the discretion of the chancellor in 
refusing the injunction prayed for. 

Let the judgment of the court below be affirmed. 


Woorson L. Gunnets, plaintiff in error, vs. Isaac B. Dza- 
vours, defendant in error. 


. When an oral motion in the superior court, made touching a collateral 
matter, is granted, the regular course is to make the grant of it matter 
of record; but not so when it is refused. Writ of error founded on 
the denial of a collateral motion, certified in the bill of exceptions to 
have been made and overruled, will not be dismissed because the 
record contains no copy of any motion or of any judgment overrul- 
ing it, there being no reason to conclude that either was in writing. 

. Reversal in the supreme court carries cost against defendant in error, 
and judgment therefor is proper under section 4290 of the Code, 
though a condition changing reversal into affirmance is accepted 
and complied with. 


Practice in the Supreme Court. Practice in the Supe- 
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rior Court. Judgments. Costs. Before Judge Crarx. 
Webster Superior Court. March Term, 1877. 


Reported in the opinion. 


Joun R. Worritt, by Z. D. Harrison, for plaintiff in 
error. 


B. P. Hots; B. B. Hivron & Son, for defendant. 


Bieckey, Judge. 


In the case of Gunnels vs. Deavours, 57 Georgia Reports, 
179, the judgment entered upon the minutes of this court 
was, “that the judgment of the court below be reversed, 
unless the plaintiff shall consent to write off from the judg- 
ment the sum of fifty-one dollars and six cents, and in the 
event he shall do so, then the judgment of the court below 
to stand Jaffirmed.” When the remittitur was returned to 
the court below, the condition was accepted and complied 
with, and this fact was recited in the order for entering the 
remittitur on the minutes of that court. At the same term, 
a motion was made to enter up judgment against Deavours, 
the defendant in error, for the costs of the former writ of 
error in this court. That motion was denied, and the de- 
nial of the same is the subject matter of the present writ of 
error. 

1. A motion was made here to dismiss the latter, on the 
call of the case for argument, upon the ground that, as to 
the motion to enter up judgment for costs, the record con- 
tains no judgment overruling or denying it, and that the 
motion itself is not copied in the record. The bill of excep- 
tions states that such a motion was made, and that it was 
overruled. Doubtless, it was all done in parol. Most prob- 
ably the court was simply requested to pass the usual order 
giving leave to enter judgment for costs, and refused to do 
so. This much is deducible from the bill of exceptions. 
The 46th rule of practice declares that “Every motion for 
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any rule or order, shall be submitted to the court in writing, 
by the counsel who makes it, and if granted by the court, 
shall be delivered to the clerk.” If not granted, there ap- 
pears to be no provision for filing, or for making the motion 
a part of the record. Doubtless, the court might refuse to 
entertain even a collateral motion not reduced to writing. 
But if it does entertain and overrule a motion, we are not 
prepared to say that any writing is necessary—especially as 
to motions which, if granted at all, are to be granted of 
course; and such is the character of the one with which we 
are now concerned. There is no intimation that the court 
refused to grant it because it was not presented in writing. 
Certainly, when a motion is granted, the order must be in 
writing, whether the motion is in writing or not; but we 
think a court may refuse a collateral order or judgment ap- 
plied for, without expressing the refusal in writing. We 
think courts constantly refuse motions, and make no record 
of the refusal. Take, as examples, motions for nonsuit, 
motions to dismiss declarations or pleas, and motions to sup- 
press interrogatories. What is done by a court of record 
must be registered ; but what it refuses to do is often not 
matter of record. The very motion on which we are now 
ruling, that is, the motion to dismiss the writ of error, was 
made in parol, and disposed of without any entry upon our 
minutes. Yet the twenty-third rule of this court is in almost 
the exact language of the forty-sixth rule of the superior 
court quoted above. When such a motion is granted, the 
proper order is recorded; but when it is overruled, the min- 
utes are silent concerning it, and, usually, the whole matter 
is left in parol. Enough has been said to show that the writ 
of error should not be dismissed. The difference in the 
character of the two motions will, if attended to, serve to 
reconcile this ruling with that just announced by the chief 
justice, in McLendon vs. McLendon. In that case, the mo- 
tion was necessarily in writing, and was an extension of the 
main trunk of the main case ; not a mere collateral off-shoot 
from it, as was the motion in the present case. 
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2. Passing to the error complained of, we think this case 
is ruled by that in 56 Ga., 456. The Code, $4290, declares 
that “If there is a judgment of reversal, the plaintiff in error 
shall be entitled to a judgment for the amount of such costs, 
against the defendant in error, so soon as the remitter is re- 
turned to the court below.” It is not necessary that the 
whole of the judgment below should be wrong to entitle a 
plaintiff in error to recover his costs. If it contains material 
error, and the costs in question have to be incurred to cor- 
rect it, the principle jnvolved in the allowance of costs is 
with the plaintiff in error. Besides, a judgment of reversal 
is not the less so because terms are prescribed on which it 
may cease to be that, and become a judgment of affirmance. 
Hence, both literally and substantially, the case before us is 
one in which the plaintiff in error is entitled to his costs. 

Judgment reversed. 


Wituram A. Evper, plaintiff in error, vs. Abram W. Cozart, 
defendant in error. 


. The statement to the jury of what each party claims to be true, and 
upon which they dispute in contention and argument before the 
jury, is not an expression or intimation of an opinion on the evi- 
dence, in the sense of section 3248 of the Code. 

. Whilst it may be error for the court to say to the jury that from one 

‘given fact they may infer another, as the intimation of opinion on 
evidence, yet, if the facts referred to be wholly immaterial, and could 
not affect the verdict, a new trial should not be granted for such 
reason. 

. The entry of service by the sheriff is conclusive, unless it be traversed 
according to law, and within the time, and at the term of the court 
which the statute prescribes. 


Practice in the Superior Court. Charge of Court. Ser- 
vice. Sheriffs. Newtrial. Before Judge Perries. Spald 
ing Superior Court. February Term, 1877. 
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This was a motion to set aside a judgment rendered in 
1866, on the ground that movant, who was one of the de- 
fendants, had not been served. There was the usual entry 
of service on the declaration. The sheriff was not a party 
to the proceeding. The sole issue was one of service or no 
service. On the trial, movant swore that he had never been 
served personally, and never heard of any copy being left at 
his residence ; that had he been served, he would have recol- 
lected it. He denied using the language testified to by 
Wilson as having been spoken by him. Wilson, who was 
deputy sheriff at the time of the entry of service, testified 
that he served movant personally; that he remembers the 
fact particularly, because he found the latter in his barn, and 
handed him a copy, and movant, becoming angry, swore that 
he would not pay the debt, as it was only a security debt. 
Walker, who controlled the fi. fa., testified that movant had 
one or two conversations with him about the debt. In one 
of these, movant recommended garnishment as a means of 
realizing money from one of his principals; in another, he 
said he thought it hard that he should have to pay the debt 
of his principals. Nothing was said directly about the suit 
or judgment. In his evidence, movant denied knowledge 
of them until levy was made on his property. 

For the remaining facts, see the opinion. 






















Boynton & Dismvuxs, for plaintiff in error. 


Speer & Stewart; Casaniss & Turner, for defendant. 







Jackson, Judge. 


This was a motion to set aside a judgment solely on the 
ground that the defendant had not been served, and the 
parties went to trial on that issue. The sheriff had returned 
and entered service on the writ, and he was not made a party 
to the traverse ; but no objection was made thereto by the 
defendant to the motion. On the issue, the sheriff swore 
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that he did serve the defendant in the suit—Elder ; and there 
are circumstances which strongly corroborate his recollec- 
tion, which was clear and distinct, and good reasons therefor 
were given. The defendant (Elder) only swore that he re- 
membered nothing about being served, and the service was 
some ten years before. The jury found that he was served, 
and he appeals to this court because the judge refused to set 
aside the verdict and grant a new trial. 

1. He says first that the judge expressed an opinion on 
the evidence. It appears from the record that, in summing 
up, the judge said to the jury that one party claimed so and 
so to be true, and that the other denied its truth, but insisted 
that such and such other facts were true. We think that 
this is no expression of an opinion on the truth of the evi- 
dence as claimed by either party, but that it put fairly be- 
fore the jury the points on which they were in dispute. We 
hold it to be perfectly legitimate for the judge to do so, if 
fairly done; and in this case it was done in entire fairness to 
each party. See Weekes vs. Cottingham, 58 Ga. P., 559. 

2. The second ground insisted on is, that the court charged 
to the effect, that if the defendant had notice of the judg- 
ment for some years, and did not move to set it aside, the 
jury were authorized to infer from it, and other cireum- 
stances in the case, that defendant had no objection to the 
judgment. This charge may be erroneous, but we think it 
immaterial, and that it could not, if corrected, affect the ver- 
dict. The intimation of an opinion, or its expression, on an 
immaterial fact, will not require a new trial; and if this 
charge amounts to an expression on the evidence, in that it 
says that the jury are authorized to infer one fact from 
another, to-wit: that the defendant had no objection to the 
regularity of the judgment, because he did not sooner move 
to set it aside; yet, such arguinent on the evidence, or inti- 
mation, or expression, as to the number of years that the 
judgment was not acted or, was immaterial. The date of 
the judgment showed how long it had been obtained, and 
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the intimation about its age was wholly immaterial. See 12 
Ga., 213; 56 7b., 368. 

3. It has been repeatedly ruled that the return of the 
sheriff is conclusive, unless traversed, and that the sheriff 
should be a party to the traverse, and that it must be made at 
the next term after notice of the entry. In this case, on this 
trial, the necessity of making the sheriff a party may have 
been waived, as also the formal traverse, and the time when 
it ought to be made, as the parties went to trial on the issue 
of service or no service; but if the case should go back, 

Jozart could object to any traverse, as the time had expired 
for making it, and the entry would conclude the case. 

Besides, the verdict is right. There can be little, if any, 
doubt that Elder was served, and a new trial would not 
change, and ought not to change, the result. 

Judgment affirmed. 


Srate AnD County, for use, ete., plaintiff in error, vs. Joun 
T. WineFrecp, administrator, defendant in error. 


. Before the act of August 24, 1872, a tax collector had no authority 
to transfer a tax execution so as to entitle the transferree to enforce 
it against the property of the defendant. 

. Where a person, other than the defendant to an execution, filed an 
affidavit of illegality thereto, which was dismissed, such affi- 
davit and the order of dismissal thereon, are not evidence for the 
plaintiff upon the trial of a claim subsequently filed by the same 


party. 


Tax. Executions. Evidence. Levy and sale. Before 
Judge Crarx. Sumter Superior Court. October Ad- 
journed Term, 1876. 


Reported in the decision. 


Hawkins & Hawetns, for plaintiff in error. 
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Coox & Crisp; B. P. Hotxis, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the plaintiff 
offered and read in evidence, a tax fi. fa., issued by the tax 
collector of Sumter county in favor of the state and county 
against J. M. Alston, for taxes due by him for the year 
1870. The following entry appeared on the back of the 7. 

Jfa.; “Harrold Johnson & Co., having advanced to the state 
and county the amount due on this 7. fa., the same is here- 
by transferred to them, September, 1872, (signed) S. P. 
Boone, Tax Collector.” Cliimant proved that the tax 7. 
Ja. was transferred to Harrold Johnsun & Co., before the 
passage of the act of the 24th of August, 1872, authoriz- 
ing the transfer of tax f. fas., notwithstanding the trans- 
fer on the fi. fa. appeared to have been made afterwards. 
Plaintiff offered in evidence an affidavit of illegality 
made by the claimant Wingfield to the fi. fa., which was 
issued against the defendant Alston, and the judgment of 
the court dismissing the same, which the court rejected, and 
plaintiff excepted. The plaintiff requested the court to 
charge the jury, “thatif Harrold Johnson & Co. bought said 
tax fi. fa., and received the transfer, though before the date 
of the act, and the jf. fa. had not been paid, that they had 
the right to enforce its collection.” Which request the 
court refused, and the plaintiff excepted. The jury found 
the property not subject. 

1. The facts of this case bring it within the ruling of this 
court in Smith vs. Mason, 48th Georgia Reports, 177, and 
the court did not err in refusing to charge as requested. 

There was no error in rejecting the affidavit of illegality 
made by Wingfield, the claimant, to the execution issued 
against Alston, the defendant therein, and the judgment of 
the court dismissing the same. The jf. fa. was issued 
against J. M. Alston, and was levied on the land as és 
property, and the legal presumption is, that the affidavit of 

13 
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illegality was dismissed because it was not made by the de- 
fendant in fi. fa., against whom it issued. 
Let the judgment of the court below be affirmed. 


E. W. Wesrsrook e a/., administrators, plaintiffs in error, 
vs. Martie L. Moors, defendant in etror. 


. Renalty in bond being $80.00, the surety is not liable thereon for 
more than that sum, with interest. 

. Can judgment be entered against the surety of a tenant holding over, 
without suit upon the bond—quaere ? 


Principal and security. Bonds. Landlord and tenant. 
Before Judge Crarx. Macon Superior Court. May Term, 
1877. 


Reported in the opinion. 
Hawkins & Haweins, for plaintiffs in error. 
B. P. Hotzis; Tuomas P. Lorn, for defendant. 


Biecktey, Judge. 


In a claim case, the plaintiff's execution was against two 
defendants, one as principal, the other as security, and was 
for the sum of $360.00, besides interest. The levy was upon 
land, as the property of the security, and to this land the 
claim was interposed. After the plaintiff had made a prima 
Facie case, the claimant introduced the judgment on which 
the plaintiff's execution was founded, with the entire record 
of the proceedings in which that judgment was rendered. 
These proceedings were by a landlord against his tenant hold- 
ing over, and were commenced by affidavit, alleging the non- 
payment of rent according to contract, demand for posses- 
sion, and refusal to deliver. Warrant issued to remove the 
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tenant and admit the landlord. The tenant resisted by 
counter affidavit, and gave bond in the penal sum of eighty 
dollars, with security, the bond being conditioned to be void 
if the tenant should pay to the landlord such sum, with costs, 
as might be recovered on the trial of the issue. See Code, 
$$4077, 4078, 4079. The issue was tried, and resulted in a 
verdict for three hundred and sixty dollars, besides interest, 
in favor of the landlord. On this verdict, a joint judgment 
was entered up against the tenant and the security upon his 
bond, for the whole amount of the verdict. Execution is- 
sued accordingly, and this is the execution which has been 
levied upon land as the property of the security, and against 
which the present claim was interposed. Upon this evidence, 
the court charged the jury, on the trial of the claim case, 
that as the bond was for eighty dollars only, the judgment 
and execution was invalid, so far as the security was con- 
cerned, as to all over that sum and interest thereon. This 
charge is excepted to. 

Possibly, a bond with the prescribed condition would have 
been valid if no penal sum whatever had been expressed 
therein, and if valid at all, it would have been good to the 
extent of the whole recovery against the principal ; but here 
is a bond in which the security has limited his undertaking 
by a definite expression of the amount. He stands for eighty 
dollars only. The officer might not have been obliged to 
accept such a bond, but he did accept it, and it contains the 
security’s contract and the money-measure of his liability. 
Perhaps without such a limitation as to amount, he would 
not have signed it. We do not know of any instance in 
which more than the penalty of a bond can be recovered of 
a security. The Code, section 3575, properly construed, 
does not contemplate anything of the kind. It provides for 
a less, not for a greater, recovery. The law will sometimes 
disregard express qualifications in legal transactions, on some 
such principle as setting aside conditions repugnant to the 
main grant, (see 6 Ga., 92,) but the amount of a bond is too 
important to be treated in that way, when it comes to en- 
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forcing the bond against the security. Securities are favored ; 
stricti juris, ete. 

2. It is far from certain that without suit upon the bond, 
any judgment whatever could have been entered against the 
seeurity. Code, $4081; /b., $4079, compared with §4892 ; 
acts of 1865-6, Pamph. pp. 34, 35; 42 Ga., 141; 55 Jb., 
647 ; 40 7b., 26. 

Judgment affirmed. 


Susan E. Hotimay, plaintiff in error, vs. Joun T. Wine- 
FIELD, administrator, defendant in error. 


1, Section 2579 of the Code, which is in the following words: ‘‘An ad- 
vancement is any provision by a parent made to, and accepted by, a 
child out of his estate, either in money or property, during his life- 
time, over and above the obligation of the parent for maintenance 
and education,” does not mean that an ‘‘advancement must not only 
have been intended by the parent as an advancement, but must also 
have been accepted by the child as an advancement;” and a charge 
in the words last quoted is erroneous. 

. A gift of property by a parent to a son after marriage, when said 
son is living to himself, is prima facie an advancement. 

. Whilst a grandfather is not bound in law to maintain and educate 
the wife and children of his deceased son, yet he has the legal right 
to do so, and to treat his bounty as no advancement; and whether 
the fund he furnished them was an advancement to the grandchild 
or not, depends upon the intention of the grandfather at the time of 
the gift. 

. The controlling question in this case, is the intention with which the 
intestate parted with his property or money to his heirs at law; if 
the son lived apart from him, the presumption is, that he designed 
to advance to him if he sent him property, but this presumption 
may be rebutted by the facts and circumstances of the case. The 
evidence being conflicting, and the presiding judge having erred, in 
the judgment of this court, on the points ruled in the first and sec- 
ond head-notes, and it being impossible to ascertain how far the 
jury were influenced by these erroneous charges, the case should be 
tried over. 
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Advancements. Parent and child. Gifts. Presump- 
tions. Before Judge Barrierr. Wilkes Superior Court. 
November Term, 1876. 


Sufficiently reported in the opinion. 


Davin A. Vason, for plaintiff in error. 


R. Toomss, for defendant. 
Jackson, Judge. 


The administrator on the estate of N. Wylie brought a 
bill against the heirs at law, requiring them to interplead and 
have their respective rights to the estate settled. The heirs 
were Mrs. Holliday, Mrs. Andrews, daughters of N. Wylie, 
and the children of H. L. Wylie, a son, who died before 
his father, N. Wylie. The sole dispute among them was 
in respect to advancements each had received. The evi- 
dence was very voluminous and somewhat conflicting. The 
jury, under the charge of the court, found that Mrs. Holli- 
day had been advanced some seven or eight thousand dol- 
lars, and the others nothing. Mrs. Holliday moved fora 
new trial on various grounds; it was denied to her; and she 
excepted and the case is before this court for our review. 

1. It is alleged in the motion that the court erred in charg- 
ing the jury that “advancements must not only have been 
intended by the parent as an advancement, but must also 
have been accepted by the child as an advancement.” We 
think that this charge is not the law. The court, we think, 
misconstrued section 2579 of the Code. That section is as 
follows: “An advancement is any provision by a parent, 
made to, and accepted by, a child, out of his estate, either in 
money or property, during his life-time, over and above the 
obligation of the parent for maintenance and education.” 
These words do not mean that the child must formally accept 
the provision as an advancement; that the parent must say 
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to the child, “now, I give you this as an advancement,” and 
the child respond, “I accept it as such.” The meaning is, 
that the child must receive the provision, get the property 
or money in possession, and in that sense accept it, take it, 
keepit. The very next section—2Z580—shows that the mean- 
ing given by the court below to 2579 cannot be correct. 
That section (2580) declares that “a memorandum of advance- 
ments in the handwriting of the parent, or subscribed by 
him, shall be evidence of the fact of advancement, but shall 
not be conclusive as to the valuation of the property, unless 
inserted as a part of the testator’s will or referred to therein.” 
It does not matter that the child never heard of this memo- 
randum; that he was ignorant of it altogether; that he 
thought it a donation from affection ; and hence, never ac- 
cepted it as an advancement. The mere memorandum of 
the parent concludes him as to everything except the valua- 
tion of the property. We cannot find any such idea in any 
decision of this court, or elsewhere ; but we find cases pas- 
sim which preclude such an interpretation of the law of 
advancements. 

2. The court refused to charge the following request: “ A 
gift of property by a parent to a son after marriage, when 
said son is living to himself, is prima facie an advancement.” 
We think that this request should have been given. The 
intention of the donor is the question, and certainly it would 
seem that when he sent property, or gave money to a mar- 
ried son living to himself, that, in the absence of all rebut- 
ting proof, he meant the property sent to be a provision 
over and above his obligation for maintenance and education ; 
and, therefore, when it got to the child, it became prima 
Jacie, or presumtively, an advancement. In 16 G@a., 16, it 
was held that a deed of gift conveying property to a child, 
having no words indicating any intention that it was an ad- 
vancement, operated, presumptively, as an advancement. 
See, also, 22 Ga., 48, 574; 23 b., 351, 531; 25 Jb., 352; 
39 7b., 108; 51 Zb., 20. 
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3. It was also assigned as error, and ground for a new 
trial, that the jury found contrary to the charge of the 
court, in that the court charged section 2579 of the Code, 
and that, “ N. Wylie was not bound in law to maintain and 
educate the wife and children of Henry L. Wylie.” 

We cannot say that the verdict was contrary to this 
charge; for while it is true that the grandfather was not 
bound to educate and support his grandchildren, he could 
do so, if he wished, and treat what he did as a donation 
from affection, and. not as an advancement; and whether it 
was the one or the other, is altogether a question of inten- 
tion on his part to be gathered from the whole transaction. 
If they lived in a house of his, if he advanced provisions 
from time to time, or gave small sums of money from time 
to time, and kept no account or memorandum of them, it 
would seem reasonable that he did not mean such gifts as 
advancements, but as gifts to support and school his grand- 
children. 

4. The controlling question in this case, we think, is the 
intention with which the testatator sent property to his chil- 
dren, living apart from him. If he intended, when he sent 
property to his son, to give him the property, he being 
married and living apart, the gift was presumptively an ad- 
vancement; but this presumption could be rebutted by the 
facts and circumstances of the case. Mrs. Holliday, how- 
ever, was entitled to the benefit of the presumption in the 
case of her father’s dealings with her brother, and how far 
‘this presumption of law would have gone to establish her 
theory of the case in the minds of the jury, we cannot tell. 
So, too, she is entitled to have the error of the charge, that 
the advancement or provision must not only have been in- 
tended by the parent, but accepted by the child, as an ad- 
vancement, corrected; for we cannot tell how much that 

“may have affected the jury. Certainly, there was no proof 
that any one of the children; or of the grandchildren, ever 
accepted anything in terms as an advancement, and if this 
charge were law the jury would be bound to find against 
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them all; and they could only have found against her, and 
probably did so, on section 2580 of* the Code; but as there 
was no memorandum against the other heirs, and no evi- 
dence of their accepting any property as an advancement, 
this charge may have controlled the verdict. 

In view of these two erroneous views of the law, as we 
think, we feel that the case has not been fairly given to the 
jury, and that they have not had a fair opportunity of pas- 
sing upon its merits on the true issue of the intention of 
the intestate, in respect to his gifts to his heirs. 

We do not think that the charge requested in the sixth 
ground of the motion for a new trial should have been 
given, because it would not elucidate the issue—-that issue 
being between the parties interpleading, and being confined 
to their respective advancements. This request was in re- 
gard to a default of the administrator, which was not in 
issue. It was properly refused. 

The eighth ground is incomprehensible to us, on account 
of an unfilled blank left therein. Of course, we cannot 
pass upon what we do not understand on account of omis- 
sions which leave no sense in what is in the record; and 
the plaintiff in error is responsible for not making the 
ground of error intelligible. Inasmuch, however, as the 
evidence is very voluminous and conflicting, especially in 
regard to the dealings of the intestate with his son Henry, 
and as the court erred in not submitting the issue properly 
to the jury, we deem it our duty to send the case back. 
Judgment reversed. 




























James M. Wicker, plaintiff in error, vs. J. 8. Scuorretp & 
Son, defendants in error. 






Any officer authorized to issue an attachment generally may issue an 
attachment for purchase money, thoigh the affidavit was made be- 
fore an officer of a different county. 
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Attachments. Before Judge CrarK. Macon Superior 
Court. December Term, 1876. 


Reported in the decision. 
Jno. R. Vorritt, by brief, for plaintiff in error. 


Lanier & Anpverson, Hirt & Harri, for defendants. 


Warner, Chief Justice. 


This case came on for trial in the court below, on a decla- 
ration founded on an attachment issued under the provi- 
sions of the 3293d, 3294th and 3295th sections of the Code. 
The jury found a verdict for the plaintiffs; the defend- 
ant made a motion for a new trial, on the grounds therein 
stated, which was overruled by the court, and the defend- 
ant excepted. 

It appears from the record, that the affidavit for the at- 
tachment was made by the plaintiffs before a notary public, 
in the county of Bibb, in which they alleged that James 
M. Wicker, the defendant, of the county of Macon, was 
indebted to them the sum of $534.66, besides interest, for 
the purchase money of certain described property, the 
said notary public taking bond and security as required by 
law. On the same day, (to-wit) on the 5th of October, 1874, 
a justice of the peace of Macon county, issued an attach- 
ment, commanding the proper officers to attach the prop- 
erty specified in the aforesaid affidavit, which was annexed 
thereto. The defendant made a motion to dismiss the at- 
tachment, on the ground that it should have been issued by 
the officer before whom the affidavit was made; that the 
justice in Macon county had no lawful authority to issue 
the same, which motion to dismiss the attachment, was 
overruled, and the defendant excepted, and that was the 
only ground of error insisted on here. 

It is true that the 3295th section of the Code declares, 
that the affidavit being made and bond given, it shall be 
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the duty of the officer, before whom such affidavit is made 
to issue an attachment against the defendant, but it does 
not declare that it shall be alone his duty, and not the duty 
of any other officer to issue an attachment upon the affida- 
vit being made and bond given. The 3296th section de- 
clares, that so much of the law of the Code as regulates the 
proceedings in relation to remedy by attachment as is not 
in conflict with the three preceding sections thereof, shall 
apply to, and control proceedings under this article. The 
3269th section declares, that affidavit being made and bond 
given, it shall be the duty of the officer before whom such 
affidavit is made and bond given, “or any officer authorized 
so to do,” to issue an attachment against the defendant. 
A justice of the peace is an officer authorized to issue an 
attachment by the law of this state. Construing sections 
3295, 3296 and 3269 together, there was no error in over- 
ruling the defendant’s motion to dismiss the attachment on 
the statement of facts contained in the record. 


Let the judgment of the court below be affirmed. 


Henry J. Jounson, Ordinary of Floyd County, plaintiff in 
error, vs. Witt1aM McCuttouau ef al., guardians, e¢ a/., de- 
fendants in error. 


. Where, in an action against principal and sureties on a ‘guardian’s 
bond, the breach alleged is, not failure to collect assets, but failure to 
account for and pay over assets which came to hand, the inventory 
and returns made by the principal, as administrator upon the ward’s 
father’s estate, prior to his appointment as guardian, are not com- 
petent evidence for the plaintiff. As admissions, they cannot be 
used to affect the sureties, not being offered for the purpose of im- 
peaching the guardian as a witness. 

. As matter of correct practice, a motion to strike a part or all of a 
special plea, is not in order after the evidence is allin. Nor is it 
then in order to rule out evidenee which, as the plea stood, was le- 
gally admitted. 
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3. A guardian’s returns are only prima facie evidence for or against 
him, and may be explained by parol. 45 Ga., 520. 

4. Where the evidence shows that certain notes held by a guardian were 
paid before the war, in order to take credit for the amount thereof 
as Confederate money invested in Confederate bonds, he must make 
it appear how the fund became changed into Confederate money. 
52 Ga., 600. 

. If all the funds invested were Confederate funds, an order to invest, 
though broad enough to cover other kinds also, would be no aid to 
the guardian in accounting for other kinds not legally converted into 
that kind. 

. That a guardian might be justifiable in collecting a note belonging 
to his ward in Confederade money, would not authorize him to sell 

it for such money to a third person, without an order of sale from 
the ordinary. Code, § 1828. 

. Which of the following propositions will, on the facts, be found to 
be the true law of this case, is, for the present, left an open question, 
inasmuch as the case was prepared for trial and, in the main, tried 
below on the special plea which treated the notes as the true fund 
to be accounted for, and as a new trial should be granted, whether 
that theory be correct or not: 

.) The first proposition may be stated thus: Where, before the war, 
an administrator became guardian of one of his intestate’s children, 
and, in settlement with himself in the character of administrator 
on the one side, and guardian on the other, he used promissory 
notes belonging to the estate, treating them as money, and, in his 
first return as guardian, charging himself, not with notes as such, 
but with an equal mount of cash, this was equivalent to a conver- 
sion of the notes into money at that time, and what became of them 
afterwards is none of the ward’s concern, unless he should elect to 
pursue them as a trust fund. The guardian cannot oblige him to 
accept the notes or their proceeds, in lieu of actual money, in anac- 
counting betweenthem. 41 Ga., 579; 57 1b., 226. 

(o.) The alternative proposition may be stated in the same terms down 
to the word cash, and then proceed as follows: This only made the 
guardian a guarantor of the then solvency, and the continued sol- 
vency, of the notes until they should be collected. If, in good faith, 
he collected them during the war in Confederate money, at a time 
when prudent creditors received such money in payment of like 
debts due them, the Confederate money then became the trust fund, 
and the legal investment thereof in Confederate bonds, under an 
order of the judge of the superior court, and the production of the 
bonds now, will be a sufficient accounting for the amount so in- 
vested. 


Guardian and ward. Administrators and executors. Ev- 
idence. Pleadings. Practice inthe Superior Court. Con- 
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federate-money. Before Judge Underwood. Floyd Supe- 
rior Court. January Adjourned Term, 1877. 


This was debt ona guardian’s bond. The declaration 
alleged that the defendants, Wm. McCullough and Wm. 
Bailey, were, on April 2, 1860, appointed joint guardians 
of Willis L. Lowrey, and on that day qualified and gave 
bond as such, in the sum of $20,000.00, with the other de- 
fendants as sureties. That McCullough only assumed the 
trust and acted. That on the Ist of October, 1860, Me- 
Cullough, as such guardian, received from the estate of 
W. B. Lowrey, the father of W. L., $10,736.57, as the dis- 
tributive share of W. L., which sum he had neglected to 
invest and secure for the use of his ward, but had converted 
to his own use, ete. That the ward had, in 1874, arrived 
at age and demanded a settlement, which was refused, ete. 

The defendant, McCullough, pleaded the general issue, 
and further, that “all the property he received for his said 
ward was in promissory notes on divers persons, and not in 
money, and that he received payment of the same in Con- 
federate money, during the war,” and invested said money, 
by order of the judge of the superior court, in Confederate 
bonds, which he now has on hand, ete. 

This plea was subsequently amended, by stating that “as 
far as he car now remember,” the following are the amounts 
and names of makers of the notes received by him as stated 
in his first plea, (naming them.) 

“That all of said notes were dated as far back as 1857, 
1858 and 1859. 

“That said notes were all paid during the years 1862 and 
1863, in Confederate money,” but the exact dates could 
not be remembered. 

Sets forth the order of court for investment in Confed- 
erate bonds, dated March 11, 1863. 

That he invested in such bonds $10,500.00, as follows: 
Bought of one Duncan, in Atlanta, on April 18, 1863, three 
$1,000.00 bonds, and one $500.00 bond; of N. J. Bayard, 





AUGUST TERM, 1877. 215 


Johnson, ordinary, vs. McCullough a¢ a/., guard’ns, e¢ al. 





on May 8, 1863, one $1,000.00 bond; on March 19, 1864, 
of J. F. White, six $1,000.00 bonds; also, from John H. 
Dunean, “one other bond or certificate” of $1,000.00. 

The plaintiff introduced the following evidence : 

The guardian’s bond sued on. 

The final return of the defendant, McCullough, as ad- 
ministrator of the estate of W. B. Lowrey, in which he 
credits himself as such administrator, with $10,736.57, paid 
to himself as guardian of W. L. Lowrey, on October 1, 
1860. Return made that day: 


RETURN No. 1. 


The first annual return of Wm. McCullough, guardian of Willis L. 
Lowrey: 

October 1, 1860. To amount cash received from Wm. McCullough, 
administrator of Willis B. Lowrey, deceased $10,736 57 


RETURN No. 2. 


Wm. McCullough, guardian of Willis L. Lowrey, minor, in account 
current: 

October 1, 1860. Amount received of Wm. McCullough, administra- 
tor Willis B. Lowrey, deceased $10,736 57 

ORES TIMING oasis ninco nmacdiokdene Sug, acacia ; 187 88 


$10,924 45 
Or. 


December 2. By Bailey’s account, voucher 1.....$66 81 
By 5 per cent. on amount paid. ... 3 34 
December 31. By 10 percent on interest realized... 18 78—$ 88 93 


Balance $10,835 52 
Return made March 1, 1861. 


RETURN NO. 3. 


Wm. McCullough, guardian, etc., as preceding: 
January 1, 1862. To balance on hand $10,835 52 
To interest one year........- piel baker $48 758 48 


$11,594 00 
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Cr. 
By various amounts—in the aggregate 
including 10 per cent. on $758.48, interest—$75. 84. 
Balance $11,389 17 
Date, F seenany 10, 1862, 


RETURN No. 4. 


December 31, 1862. To balance on hand $11,389 17 
Cr. 
Various small items, aggregating $170 95 
Dated January 13, 1863. 
It was admitted that W. L. Lowrey arrived at age a short 
time before the suit was brought. 
The plaintiff closed. 
The defendants introduced in evidence the following 
returns of McCullough as guardian of W. L. Lowrey: 
RETURN NO. 4(@). 
Jan’y 1, 1863. 
April 18, 1863. 
Atlanta 


April 18, 1863. One bond of $500.00 
May, 8, 1863. One bond, $1,000.00, of Bayard .. 


$11,218 22 
JR. 


Various vouchers for expenses, aggregating. .......... .. $ 282 76 
Balance on hand January 1, 1864 $10,935 46 
Dated January 27, 1864. 


RETURN No. 5, (DATED JULY 1, 1867.) 


To balance on hand from last return........ Lessee “e eevees $10,935 -46 
Interest 114 years 191 35 


March 19, 1864. By five 8 per cent. Confederate bonds, of 
$1,000.00 each, bought of J. F. White, at par....... wena $5,000 00 
Other items of expense, aggregating $87 15 87 15 


Balance on hand $ 6,039 66 
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RETURN NO 6, DATED JUNE 21, 1871. 


To balance on hand from return No. 5 $6,039 66 
Cr. 
By amount Confederate bonds, omitted in last 
return $4,500 00 


J. J. McCullough’s receipt, voucher 1.... 1,500 00 
Various other small items. .............00.- eee 53 38—$6,053 38 


Balance due guardian 


RETURN NO. 7, DATED MARCH 7, 1875. 


March 7, 1875. By certificate of deposit, being the proceeds of cou- 
pons of bonds, but not put on record, dated March 16, 1864, voucher 
No. 

By amount paid ordinary, voucher 2 

By amount paid ordinary, voucher 3 


The testimony of Jesse Lamberth showed that MeCul- 
lough was excusable for making no return in the year-1864, 
and that the currency of the country for 1862, 1863 and 


1864, was Confederate money. 

Wm. Bailey, a defendant, testified: The heirs of W. B. 
Lowrey were his two sons, W. L. and Thos. M., and his 
widow, (whom I afterwards married,) each having one-third 
interest in the estate. Lowrey died on December 24, 1856. 
The estate consisted principally of negroes and notes at 
Lowrey’s death. At time of settlement with the adminis- 
trator, it consisted principally of notes taken by Lowrey in 
his lifetime. I represented two of the heirs—Thos. M. 
Lowrey, as guardian, and my wife as husband. In this set- 
tlement I refused to take some jf. fas. on R. H. Moore and 
Tom Zuber, because they were slow pay. I received in 
lieu of these, papers belonging to McCullough individually. 

I sold McCullough a family of negroes in the winter of 
1863, for cash. He paid, in part, a thousand dollar Con- 
federate bond, which, afterwards, I let him have back. 
Confederate money was the only currency during the war, 
and prudent men received it, ete. 
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W. B. Lowrey sold his farm, and most of his other prop- 
erty, during his lifetime. 

The Moore fi. fas. were for about $2,000.00. 

The first sale by the administrator, was in the early part 
of 1857, and the second in the fall of that year. 

I received no money in the final settlement of the estate, 
but the following notes: One on Sloan & Cothran, for about 
$13,000.00, given to Lowrey in his lifetime; one note and 
mortgage on Medcalf for about $650.00 ; and other individ- 
ual notes of McCulough, amounting, in all, to about $2,- 
090.00. 

The defendants introduced the petition of McCullough 
and Bailey, as guardians of Willis L. and Thomas M. Lowery, 
to the chancellor, for authority to invest in Confederate 
bonds, upon which was passed the following order : 


‘ArT CHAMBERS, March 11, 1863. 


‘‘Upon hearing the foregoing petition, it is ordered that the prayer 
of petitioner be granted, and that said guardians be authorized to in- 
vest any money now on hand, or that may come to their hands hereaf- 
ter, in bonds of the Confederate States, or in lands, at their discretion, 
until further ordered, Lucius Featruerston, J. 8. C., T. C.” 


The defendant, Wm. McCullough, testified as follows: 
The share of W. L. Lowrey in the estate of his father, W. 
B. Lowrey, which I received as guardian, as shown in my 
returns, was entirely in notes belonging to said estate. The 
estate consisted mostly of notes, but little money, say $500.00. 
Lowrey had sold his lands and most of his negroes before 
his death. I was administrator of the estate. I collected 
up some of the notes of the estate, and loaned out the money. 
I kept the money loaned out. Collected but little in 1860 
and 1861. These notes, which I received as guardian, were 
paid in 1862 and 1863, and perhaps up to February, 1864, 
all in Confederate money. There was no other currency, 
and prudent men were receiving it. 1 understood there 
was a law compelling men to take it, or to put a man into 
the service for refusing to take it. I took it in good faith. 
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In the early part of 1863, having some of this money col- 
lected, and expecting to get more soon, I and Mr. William 
Bailey, who was guardian of the other boy, came to town 
to consult Judge Harvey about what we could do with it, 
and we got him to make the application to the judge of the 
superior court and obtain the order for investment in Con- 
federate bonds, shown in evidenee. Under that order I 
bought, in March, 1863, three one ‘thousand dollar bonds 
and one five hundred dollar bond, from one Duncan, of 
Atlanta, and one $1,000 bond from N. J. Bayard, of Rome. 
About March 16, 1864, I bought six other bonds from J. F. 
White. The bonds now shown me are the same that I 
bought. All of these bonds had, when I bought them, some 
accrued interest, and my remembrance is, that I paid that 
much besides the face of the bonds. One of these bonds 
bought from White was omitted in making my return as 
guardian. 

The thousand dollar 4 per cent. certificate now shown 
me, I bought at the time of its date, with the overdue cou- 
pons on the bonds. 

The jf. fas. against R. H. Moore, which I offered to Mr. 
Bailey in settlement of the Lowrey estate, as he has testified 
became the property of the estate in this way: T. W. Alex- 
exander controlled a number of fi. fas. against Moore, and 
Moore applied to me to loan him money to take them up. 
I paid the money on them, and had them assigned to me as 
administrator. The amount I paid was $2,161.00, of which 
$2,000.00 was money of the estate, the balance my own. 
This was on March 5, 1857. There was a large amount of 
interest due on these 7. fas., and I had Moore to give me, 
individually, his note for the interest on this interest. I did 
not think the estate entitled to that, and it was paid to me 
by Moore during the war. When Bailey declined to take 
these clai.ns against Moore, and one against Zuber, for about 
$600 00, in settlement of the estate, I put other individual 
claims of my own in their place, and then took them as my 


own. 
14 
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The $1,000.00 note on J. H. Thomas, mentioned in my 
plea, become the property of the estate in this way: I sold 
a negro woman of my own to Thomas for $925.00, and took 
his note, with Wm. Thomas as indorser. I then put this 
note into the estate in the place of some notes the estate 
held against my brother and myself. 

In regard to the E. P. Ware note; in 1863, R. H. Moore 
applied to me to let him have that note to use in a land trade, 
with the promise to return it if he did not use it. I let him 
have it, and soon after he paid me the money. He paid me 
$1,600.00, about $1,000.00 of which was the amount of the 
Ware note, and the balance was for interest on the fi. fas. 
I held against him, and, may be, a small store account. 

I became administrator in the latter part of 1856. Mrs. 
Lowrey, the widow, was administratrix with me. I sold 
the negroes and other property soon after my appointment. 

The note of H. L. and J. H. Johnson, mentioned in my 
plea, was for money of the estate loaned to H. L. Johnson, 
(J. H. was surety), and was payable to me as administrator 
and to Mrs. Lowrey as administratrix. Don’t remember 
what time it was given. I had a book containing an account 
of all my transactions as administrator and guardian, which 
was lost during the war. This note was paid in 1862 or 
1863, date not remembered. H. L. Johnson lived in Charles- 
ton, S. C., and died during the war. 

The note of Jacob Wise was given to me as administrator 
in renewal of one he had given to Lowrey. It was paid 
during the war. Wise ‘s dead. 

The note of E. P. Ware was for a negro bought at the 
sale of Lowrey’s estate. That note I traded to R. H. Moore 
during. the war, as I have already stated. Ware did not 
give me any mortgage to secure that or any note. I had 
no other note against him, either of my own or as adminis- 
trator, unless for some small store account. The note was 
payable to me as administrator of Lowrey. I did not 
take any note in renewal of this. Ware died during the 
war. R. H. Moore, as I understood when I let him have 
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this note, had bought land from Ware and was about selling 
the same land to Hiram Hammond and Mrs. Thomas, and 
he wanted the note to use in paying Ware for the land. 

The note of Joseph Watters was for a family of negroes 
bought at the Lowrey sale. Watters died during the war. 
Since I come to reflect about it, that note was paid before 
the war. 

The note of J. S. Morris was also for a negro bought at 
the Lowrey sale, and that note, I have also ascertained, was 
paid before the war. 

The note of J. H. and W. Thomas, I also admit was paid 
before the war. J. H. lives in Texas; Wm. is dead. 

The note of Wm. H. Thomas was for over $600, instead 
of $400, as stated in my plea. The way that note and the 
mortgage to secure it came to be payable to me individually 
was this: Thomas wanted to borrow money of the estate 
to pay for some land, but Mrs. Lowrey was not willing to 
let him have it on the mortgage he offered. So I indorsed 
his note to the estate for the money, and then loaned it to 
Thomas, and took his note and mortgage to me individually 
for it. This note was paid during the war. 

I loaned no money at over seven per cent. My policy 
was to renew notes from time to time, and add in the inter- 
est. All the other notes mentioned in my plea were for 
debts due the estate of Lowrey. The note of Palmer & 
Powers, for $350, was for a lot of land of the estate in 
Burke county. Iam not certain whether that was paid be- 
fore the war or not. All the foregoing are the notes 
mentioned in my plea. During the war I bought seven 
negroes from Wm. Bailey, for which I paid him $10,000 
Confederate money. I was, during and before the war, ad- 
ministrator of several other estates, and guardian of some 
other minors. The vouchers in my return made in 1871, 
showing $1,500 paid to J. J. McCullough in 186465 are 
for Confederate money. The reason of my delay to make 
returns after the war was, that I could not get vouchers 
from McCullough in Jackson county in proper form. My 
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ward had been boarding with him, and had vouchers which 
the ordinary said were too general, and had one for a $1,000 
certificate, which I wanted changed to $500, as that was all 
that McCullough said he could get for it, and it was my in- 
dividual funds. I lost the $500. 

The defendant introduced in evidence the following 
Confederate bonds: 

Eight bonds of $1,000 each, six of them dated March 2, 
1863, and due July 1, 1868; one dated May 1, 1861, and 
due September 1, 1871; and one dated April 4, 1862, and 
due July 1, 1872. 

Five bonds of $500 each, two of them dated May 1, 1862, 
and due May 1, 1872; one dated May 1, 1861, and due Sep- 
tember 1, 1871; one dated March 2, 1863; and one dated 
February 21, 1862. 

Also, one 4 per cent. certificate of deposit under the new 
issue act, for $1,000, dated March 16, 1864. 

Barbour’s table was introduced. 

Defendants closed. 

The plaintiff, in rebuttal, introduced the testimony of R. 
H. Moore, as follows: that he formerly lived in Floyd 
county, and did, in 1860 or 1861, he thinks, borrow $1,500 
to $2,000 from McCullough, at twelve per cent. interest, 
and gave note to McCullough individually. The money 
was mostly that of the Lowrey estate. He has never paid it. 

McCullough loaned him money, and also made advances 
and took control of fi. fas. against him. 

Thos. E. Zuber testified, that he had lived in Floyd county 
before the war. He owed James Watters about $600, and 
in 1857 or 1858 Watters transferred the claim to Wm. Me- 
Cullough, in part payment for a family of negroes he had 
bought from the Lowrey estate. The debt is yet unpaid. 

James 8. Morris testitied, that the debt he owed McCul- 
lough for the negro bought at the Lowrey sale was paid be- 
fore the war. He paid McCullough no debt of any kind 
during the war. 

J. H. Thomas testified, that he bought a negro woman 
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from McCullough in early part of 1856 for about $1,000. 
She was not the property of the Lowrey estate, and the note 
was to McCullough individually. He paid McCullough for the 
woman in the same year, or certainly before he moved to 
Texas, which was in the fall of 1858. He has resided in 
Texas ever since, but has been in correspondence with his 
relatives in Floyd county, Ga., in neighborhood of MeCul- 
lough, and during all that time has never heard or had any 
intimation that McCullough claimed anything due from 
him, or to have lost, anything by him. 

The plaintiff also introduced a mortgage deed, made by 
E. P. Ware to Wm. McCullough, dated September 19, 
1860, (recorded), conveying certain lands in Floyd county 
to McCullough, to secure a certain promissory note, of the 
same date, made by Ware, and payable to “ Wm. McCul- 
lough or bearer,” for the sum of $1,458.16, due December 
15, 1861, with interest and expenses of collecting, ete. 

Plaintiff closed in rebuttal. 

The defendant, McCullough, again introduced, testified : 
I have no recollection of the mortgage of E. P. Ware to 
myself, introduced by the plaintiff, but I know it was not 
given to secure the note which he owed me, as administra- 
tor, for the negro he bought at the Lowrey sale. 

In 1860, the year that mortgage seems to have been given, 
Ware sold his farm in this county, and bought a place in 
Gordon, and I think the purchaser failed to pay before he 
needed the money to pay for the place in.Gordon; and [ 
think I probably loaned him money a short time for that 
purpose, and this mortgage was given to secure that loan. 

I am not certain that I loaned Ware money for the pur- 
pose just stated. Do not remember what the mortgage 
was given for, nor its being given at all. I know it was 
not given for the negro debt. That debt was for about 
$1,000, while this mortgage is for over $14,000. I did not 
renew the note from time to time, adding in the interest; 
nor did I add in the accounts that Ware owed me. The 
note I let R. H. Moore have was the same that Ware owed 
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me, as administrator, for the negro. Ware never owed me 
any other debt, either as administrator or individually, un- 
less it was a loan for a short time, as stated before, or for a 
small store account. 

The defendant again closed. 

The plaintiff then introduced Robt. Ware, who testified : 
1 am a son of E. P. Ware, and was administrator of his es- 
tate. My father, before the war, had sold some land to R. 
H. Moore and had his note for the purchase money. Moore 
had, during the war, sold the same land to Hiram Hammond 
and Mrs. Thomas. After the war, and sometime in 1866, I, 
as administrator of my father’s estate, was about to proceed 
to enforce the vendor's lien for the purchase money against 
this land, when Hammond and Mrs. Thomas brought up, as 
a set off against Moore’s note for the purchase money, this 
note of my father’s, given to McCullough, and specified in 
the mortgage of my father to McCullough, already in evi- 
dence. We referred the matter to arbitrators, and as a re- 
sult of the arbitration, I took up the note as a set off against 
the Moore note. I have searched for the note, but cannot 
find it. The arbitration is on record in this court. 

The jury returned a verdict for the defendants. 

A new trial was moved for by the plaintiff, on the fol- 
lowing, among other, grounds : 

1. Because the court refused to allow the plaintiff to put in 
evidence the inventory and appraisement of the estate of 
W. B. Lowrey, as returned by the defendant, McCullough, 
as administrator thereof, showing cash on hand $581.35, a 
certificate of deposit in bank for $3,000, a note on Sloan, 
Cothran & Hawkins, for $13,000, a large number of small 
notes, (but none on Jacob Wise), negroes and other prop- 
erty, dated February 5, 1857. 

2. Because the court refused to allow the plaintiff to put 
in evidence the return of the sale of the negroes of said es- 
tate by McCullough, as administrator, showing that the sale 
was made on January 5, 1858, on a credit of twelve months, 
with interest from date, and that Joseph Watters bought a 
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woman and three children at $1,535; Jas. Morris, a girl, at 
$650; and E. P. Ware, a man, at $950. 

3. Because at the close of the evidence the plaintiff moved 
to strike from the defendant’s plea all that part setting up 
the receipt by the guardian of promissory notes in settle- 
ment of his ward’s share of the estate, the collection of said 
notes in Confederate money, the investment of such money 
in Confederate bonds, and its consequent loss, on the 
grounds that such facts constituted no defense; also, to 
rule out all the evidence which had been adduced in sup- 
port of said plea, (permission having been granted by the 
court in the beginning of the trial to make such motion at 
this stage of the trial.) Which motion the court overruled, 
holding the plea sufficient. 

4. Because the court charged, at request of defendants, 
as follows: 

“If McCullough received $10,736.82, or any other sum, 
as guardian of his ward, in notes, and afterwards collected 
the same in Confederate money, in good faith, at a time 
when prudent men were taking the money under similar 
circumstances, and invested the same in Confederate bonds, 
under an order of ‘the judge of the superior court, he would 
not be responsible for the same though the bonds were lost 
by the results of the war.” 

5. Because the court charged as follows: “In this case, if 
you find from the evidence that the guardian, Wm. McCul- 
lough, received from himself, as administrator of W. B. 
Lowrey, notes and assets to the amount of $10,736.82, as 
stated in his first return as guardian, then he is liable for 
that amount in the same manner as he would be liable if 
he had received the same amount in money—no less liabil- 
ity, and no greater liability ; and he is responsible for the 
amount so received, whether the notes were solvent or in- 
solvent, collected or not collected. 

“But if such notes did not prove insolvent, but were 
afterwards and during the war collected by the guardian in 
Confederate money, at a time when prudent men were 
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receiving such money under like circumstances, and the 
money so collected was, under an order of the judge of the 
superior court, invested by the guardian in Confederate 
bonds, and thus lost by the results of the war, the guardian 
would be protected, and not liable for such loss.” 

The latter clause of this charge being assigned as error. 

6. Because the court charged: “If the moneys or assets 
in the hands of the guardian, became converted into Con- 
federate money, and the facts and circumstances as proved 
to you satisfy your minds that the assets became so con- 
verted, the guardian, acting in good faith, receiving such 
currency under such circumstances as prudent persons usu- 
ally did, in good faith and free from fraudulent act or intent, 
and the moneys so received have been invested in Confeder- 
ate securities, by order of the judge of the superior court, 
the guardian ought to be protected to the extent of such 
investment thus made in good faith, if it is shown by the 
proof in the case to have been so made.” 

7. Because the court charged: “If it appears from the 
evidence that the guardian, acting in good faith, received 
Confederate funds in payment of debts due to him as guar. 
dian, at a time and under like circumstances when prudent 
men were receiving the same, and the funds were invested 
in Confederate bonds, in pursuance of an order of the judge 
of the superior court, the guardian acting in good faith in 
all the transactions, free from fraud in act or intent, he will 
be protected, and will not be liable for such funds so in- 
vested.” 

The same error alleged in the sixth ground is complained 
of here, and farther, that the court here assumes that the 
guardian had received payment in Confederate money of 
debts due to him “as guardian,” which the proof did not 
justify. 

8. Because the court charged: “You will read, examine 
and consider the returns in the light of the evidence, re- 
garding the returns as prima facie proof, and the other 
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evidence explanatory thereof, and thus find the truth, right, 
equity and justice of the case.” 

9. Because the court charged : “If in any or all of the trans- 
actions of the guardian, as they may appear to you in the 
proof, the guardian acted in bad faith or fraudulently, in 
act or intent, in converting ‘the funds in his hands as guar: 
dian, into Confederate money and in bonds, then he is not 
entitled to be protected, but is liable.” 

It is complained that in this charge, and in the charges 
set forth in the fourth, fifth and sixth grounds of the 
motion, the court assumed that all the assets of the 
ward’s estate had been converted into Confederate money 
and invested in bonds; and the court did not anywhere 
charge upon the hypothesis that the proof failed to show 
that any part of the asscts had been so converted ; although 
it was proven, and admitted by the guardian on the stand, 
that a large amount of the notes claimed by the guardian, 
in his plea, to have been received as his ward’s estate, were 
paid before the war, and no effort was made to trace their 
proceeds into Confederate money. 

10. Because the court charged, at request of the defend- 
ants: “The plaintiff seeks, in this suit, to charge the de- 
fendant, as guardian, and the jury can only investigate his 
actings and doings as guardian, and cannot, in this suit, in- 
vestigate his conduct as administrator of Willis B. Lowrey.” 

11. Because the court refused to charge the following 
request of the plaintiff: “It is claimed by the defendant, 
McCullough, that one of the notes which he received in 
settlement of his ward’s share was upon E. P. Ware, which 
note he sold to R. H. Moore for Confederate money. If 
the evidence shows that such was the case, and further, 
that such note was secured by mortgage on real estate, the 
guardian would not be justified in voluntarily parting with 
such a security for Confederate muney; and if such Con- 
federate money was afterwards lost by investment in Con- 
federate bonds, or otherwise, the loss must fall upon the 
guardian, and not upon the estate of his ward.” 
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The motion was overruled, and the plaintiff excepted. 
Wrieut & Frarnerston, for plaintiff in error. 


Dasney & Fovucne for defendant. 


Biecktey, Judge. 


1. This was not an action which could reach the guardian 
for any failure to gather up the ward’s assets. The breach 
of the bond alleged, had no such bearing. And the inven- 
tory of notes, and the returns of sale, were not offered avow- 
edly, to impeach the guardian as a witness. Treating them 
as admissions made by him, they were made before he be- 
came guardian, and for that reason, if for no other, would 
not be binding on his sureties as admissions. As the sure- 
ties were defendants to the action, as well as the guardian, 
evidence which would affect him were he sole defendant, 
might, nevertheless, be inadmissible because it could not 
be received in the present suit with a restriction of its effect 
tohimalone. We think the evidence was properly excluded. 

2. Whether the special plea was good or bad, to strike it 
after the evidence was closed and the trial finally shaped, 
would be unsound practice. For the same reason, the evi- 
dence which was iegally admitted to support it ought not 
to have been ruled out at that stage. A reversal of the 
judge’s rulings on these questions would be an unwholsome 
precedent. 

3. It has been ruled that a guardian may explain his re- 
turns by parol, and show the actual truth of his accounts. 
It may be that this is treating too lightly his solemn admis- 
sions, made on vath, approved and recorded ; but such seems 
to be the latest adjudication on the subject. 45 Ga., 520. 

4, The guardian admitted in his evldence that he col- 
lected certain of the notes prior to the war. Of course he 
could not have collected them in Confederate money, and 
he failed to show when, or by what means, that part of 
the fund became commuted. This he was bound to do in 
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order to take credit for it as invested in bonds as Confed- 
erate money. 52 Ga., 600 

5. As we understand the evidence, the guardian, although 
he had an order from the judge sufficiently broad to cover 
the investment of any and all funds, did not use it except 
to invest Confederate funds. Therefore, he can take no aid 
from the order as to any money collected before the war, 
without first disclosing how it legally changed form and 
became Confederate money. 

6. The Ware note was not collected, but sold, and the 
purchaser used it ‘to pay for land. Had the guardian so 
used it, the land, and not Confederate money, would have 
stood in place of the note. The guardian had no power to 
sell it without leave from the ordinary, and not then to sell 
privately, ashe did. Code, §1828. He cannot avoid liabil- 
ity for this note, upon the showing made in the evidence, 

7. On mature consideration, we have deemed it proper to 
indicate in the syllabus the two propositions between which 
the court below will have to choose in reaching the conse- 
quences of the settlement made by the guardian, resulting 
in the discharge of himself from liability as administrator 
in respect to the notes, as a whole, and in commencing his 
liability as guardian. (See 5 Mason, 95 ; 18 How., 100.) This 
act took place before the war, and is to be measured by a 
peace, and not by a war standard. The case was prepared 
and tried as if the special plea, when made out in evidence, 
would be a defence. That being so, unless we were free 
from all doubt, we should not like to rule the question 
finally until after the court below has dealt with it deliber- 
ately, upon a motion made in due time to strike the plea. 
The motion made before was out of season, and what effect 
that circumstance may have had on the decision of it, we do 
not know. A new trial follows from the views presented 
by us in the 4th and 6th heads of this opinion. This being 
so, the whole case is open to be re-tried. 

Cited for plaintiff in error, 57 Ga., 226; 11 Vesey, 377; 
8 Gilland J., 218; 30 Penn., 536; 1 J J. Marsh. 440; 55 
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Ga., 89; 43 Ala., 109; 46 Zb., 600; 25 7d., 363; 38. O., 
457; Story on Agency, §$98, 215; 13 Pick., 206; 6 Bro. 
Parl. Cas., 280; 2 Wash., C. C., 378; Paley on Agency, by 
Loyd, 41, 42; Code, § 1823; 11 Ga., 258; 83 Zb., 33; 45 
Ib., 520; 42 Miss., 194; 35 7b., 540; 33 7bd., 553; Perry 
on Trusts, §§ 438, 452; 48 Ga., 471; 54 7b., 291; 38. C., 
451. For defendants, 45 Ga., 520; 37 7b., 205; 38 7b., 
304; 39 Jb., 96,569; 46 Jb., 361; 48 7b.,150; 56 Jb., 411- 
Judgment reversed. 





Samvuet C. Mippresrooxs, plaintiff in error, vs. WARREN, 
Watiace anp Company, defendants in error. 


1. A rule nisi signed as follows: ‘“‘By the court, Hardeman & John- 
son, plaintiff’s attorney’s,” is legal and valid, especially when sup- 
ported by a rule absolute, signed by the judge himself. 

. The head of the family, who is defendant to the rule to foreclose a 
mortgage executed before the land was set apart as a homestead, is 
concluded by the judgment of foreclosure, in respect to payments 
alleged to have been made on the mortgage before foreclosure. 

. A mortgage executed to secure money loaned to lift from the home- 
stead the incumbrance of judgments for the purchase money of the 
land set apart as a homestead, is good against all the land embraced 
in the mortgage, until all the purchase money has been paid. 


Mortgage. Pleadings. Judgments. Homestead. Be- 
fore Judge Bartrierr. Jones Superior Court. Cctober 
Term, 1876. 


Reported in the opinion. 

Lorron & Bartwert, for plaintiff in error. 

C. P. Crawrorp; Harpeman & Jounson, for defendants. 
Jackson, Judge. 


A mortgage fi. fa. in favor of Warren, Wallace & Co. 
vs. Middlebrooks, was levied upon the land mortgaged. It 
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was claimed by Middlebrooks, as head of his family, as 
their homestead. The mortgage bore date the 24th of No- 
vember, 1871. On the 10th of May, 1875, the homestead 
was set apart. The money secured by the mortgage, was 
borrowed by Middlebrooks to pay off fi. fas. which were 
incumbrances upon the land, being issued on judgments 
for the purchase money, and Warren, Wallace & Co. were 
to have control of them as well as the mortgage security ; 
but they were not assigned to them according to promise. 

At the foot of the mortgage, and properly signed and at- 
tested, Middlebrooks agreed that the mortgage was for 
removal of the incumbrances of the judgments, and that 
they were transferred thereby to Warren, Wallace & Co.; 
but it was proven that the executions were satisfied when 
the mortgage was executed, and Warren, Wallace & Co. 
sent a draft for the two thousand dollars from Augusta, 
where they resided. 

1. On the trial of the claim case, the rules nzsi and abso- 
lute, and fi. fa., were objected to because the rule nisi was 
signed “by the court, Hardeman & Johnson, plaintiff's 
attorneys.” The court admitted the evidence, and claimant 
excepted. The court did right. It is the practice so to 
sign the rules nzsi, and we know of no law against its being 
so done. Besides, the rule absolute recites that the rule 
nisi was regularly issued and served, and the rule abso- 
lute is signed by the judge himself. 

2. It was sought to be proven by Middlebrooks, that he 
had paid the mortgage before it was foreclosed. The court 
rejected the evidence, holding that Middlebrooks was con- 
cluded by the judgment of foreclosure, as to all payments 
alleged to have been made before the foreclosure. Again 
the court was right. Middlebrooks, as head and agent of 
his family, as well as the family, was represented by Mid- 
dlebrooks when that judgment was had. They hold under 
him, and were privy to it, and are all concluded by it, so 
far as defenses which could have been, and should have 
been, made to the foreclosure are concerned. 
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3. On the close of the testimony, the claimant requested 
the court to charge the jury to the effect that the agreement 
at the foot of the mortgage did not estop the claimant from 
showing that the mortgage was not for purchase money ; 
that if the fi. fas. were canceled and the mortgage exe- 
cuted, it amounted to,a novation, and that if the part of the 
land levied on had been paid for, though other parts of the 
tract mortgaged and set apart had not been paid for, then 
this land was not subject; that it must be purchase money 
for this identical parcel of land. 

The court refused so to charge, but charged to the fol- 
lowing effect: that if defendant borrowed the money for 
which the mortgage was given, and applied the same to pay- 
ment of a balance of the purchase money, due for the whole 
tract, then the land levied on was subject to the fi. fa. un- 
til the whole amount of purchase money was paid. 

We see no error, in view of the facts of this case, in the 
refusals to charge, and the charge given. The charge as 
given, is in accordance with the decision of this court in 
Sale vs. Wingfield, administrator, 55 Ga. 2., 622, and there 
can be no doubt that this land was subject to the mortgage 
debt. The letters in evidence, from Middlebrooks to War- 
ren, Wallace & Co., and the testimony of Ross, show con- 
clusively the object for which the money was borrowed ; 
that it was to remove incumbrances from the land of Mid- 
dlebrooks ; that these incumbrances were for purchase money, 
and that the land is clearly subject to this debt, notwith- 
standing the homestead, because the debt is within the ex- 
press exceptions of the constitution. See Code, $5135. 

The judgment must, therefore, be affirmed. 


Jarvis & Wison, plaintiffs in error, vs. Martin Burke e¢ 
al., defendants in error. 


1. Where a deed was executed to land, and the maker took bond for 
reconveyance upon repayment of the consideration, it passed title 
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so far as to secure the consideration expressed. For a subsequent 
judgment creditor of the maker to subject the land, it would be ne- 
cessary first to redeem it. 

. If counsel do not consider the charge sufficiently full on particular 
points, though correct, as given, it is incumbent on them to suggest 
the necesssry additions. 

. The verdict is contrary neither to the law nor the evidence. 


Deeds. Title. Mortgages. Charge of Court. New 
trial. Before Judge Crarx. Webster Superior Court. 
March Term, 1877. 


One Pickett conveyed land to Burke e¢ q@l., and took an 
obligation for its reeonveyance upon the repayment of the 
purchase money within a certain time. Afterwards Jarvis 
& Wilson recovered judgment against Pickett, and levied 
on the land. It was claimed by Burke e¢ al. The consid- 
eration expressed in the deed was $501. Whether any of 
this was paid in cash, and how much, the evidence is con- 
flicting. It seems, however, that at least a portion of the 
consideration was for: money advanced to pay off certain 
debts of Pickett’s. He was unable to pay all his debts at 
the time of making the deed. Suits—that of plaintiffs’ among 
others—were pending against him; he desired to so dispose 
of his property.as to gain time in paying his debts. 
Whether claimants were aware of these facts or not when 
they took the deed, the evidence is conflicting; one of 
claimants was sheriff of the county where this suit, and an- 
other were pending in the superior court. 

The jury found for claimants. Plaintiffs moved fora 
new trial, on the following, among other, grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged as follows: “If you be- 
lieve that Pickett sold said land to claimants with intent to 
hinder or delay his creditors, and if you should further be- 
lieve that said claimants knew of said intention, then you 
should fing the property subject.” The court should have 
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gone further and charged that the same would be true “if 

said claimants had reasonable chance to suspect the intent.” 

(3.) Because the court held that said deed and written 

. promise to reconvey, construed together, was not a mort- 
gage, but a deed. ; 


The motion was overruled, and the plaintiffs excepted. 










B. P. Hors ; B. B. Hovron & Son, for plaintiffs in error. 


W. A. Hawsuns, for defendants. 








Warner, Chief Justice. 





This was a claim case, on the trial of which the jury, 
under the charge of the court, found a verdict in favor of 
the claimants. A motion was made for a new trial, on sev- 
eral grounds, which was overruled by the court, and the 
plaintiffs excepted. 

1. The deed: executed by the defendant to the claimants, 
vested the title to the land in them, so far as to secure the 
payment of the consideration therein expressed, notwith- 
standing a bond was executed by the claimants to reconvey 
the land on the payment thereof, as provided by the act of 
1871. If the plaintiffs, as subsequent judgment creditors of 
the defendant Picket, had desired to have redeemed the 
land for the purpose of subjecting the same to their 7. fas., 
they could have done so by the payment of the debt, or 
debts, for which the deed was executed to secure, with the 
lawful interest thereon. 

2. There was no error in the charge of the court in rela- 
tion to the deed having been executed with intent to hinder 
and delay befendant’s creditors, in view of the evidence in 
the record. If the plaintiffs were not satisfied with the 
charge as given, because it did not go far enough, they 
should have requested the court to have added what they 
now insist it should have done. 

3. If the jury believed the claimant’s witnesses, as it was 
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their privilege to do, the verdict was not contrary to law 


or the evidence. 
Let the judgment of the court below be affirmed. 


Exizasetu Cowart, plaintiff in error, vs. Leonarp Pace, 
defendant in error. 


. If service of bill of exceptions is not otherwise too late, it will not 
be held to be so because the acknowledgment bears date on the same 
day as the clerk’s entry of filing; especially, where not only service, 
but ‘‘due and legal service,” is acknowledged. An erased date in 
the clerk’s entry will not be regarded, if another date has been sub- 
stituted by him which can be distinctly read. 

. Where, because of the judge’s death after the bill of exceptions was 
delivered to him, and before he certified it, the authentication of the 
bill is by counsel and another member of the bar, under section 4255 
of the Code, the date of the death need not appear, full diligence 
being shown to complete the authentication as soon as practicable, 
and the case having reached this court in time for the term to which 
it would have been returnable had the authentication been by the 
judge himself. 

. When there are interlineations in the bill of exceptions, and also in 
one of the affidavits of authentication, an addition to the interlined 

affidavit, subsequent in date to the original, to the effect that the in- 
terlineations were sworn to, without stating what interlineations, 
will be construed as referring to the interlineations in the affidavit, 
and not to those in the bill of exceptions. Those in the bill of excep- 
tions will be treated as made (nothing to the contrary appearing) 
before any affidavit of authentication was sworn to. 

. When homestead was applied for expressly under the act of October 
3, 1868, and the applicant, a woman, described herself as the head 
of a family, and the homestead was laid off, approved and recorded, 
the proceeding was not void because the kind of family, whether 
one of minor children or otherwise, was not disclosed. The pre- 
sumption is, that the family was such as the act cited in the applica- 
tion makes provision for. 


Practice in the Supreme Court. Service. Bill of excep- 
tions. Presumptions. Homestead. Before Judge Clark. 


Sumter Superior Court. April term, 1877. 
15 
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Reported in the opinion. 
Joun R. Worrttt, by brief, for plaintiff in error. 


B. P. Hottts, for defendant. 


Biecktey, Judge. 


1. Even if, as was suggested, but not decided, in Bradley 
vs. Saddler, 57 Ga., 191, service of the bill of exceptions 
might be irregular if delayed until after the bill of exceptions 
had been filed in the clerk’s office, yet, where counsel for de- 
fendant in error has acknowledged “ due and legal service,” 
and the acknowledgement bears date on the same day as the 
clerk’s entry of filing, the service ought to be presumed to 
be what the acknowledgement declares it, that is, “due and 
legal.” In the present case, these conditions exist ; the en- 
try of filing and the acknowledgement of service both bear 
date, July 19, 1877, and the service is acknowledged to be 
“due and legal.” It was said that the date in the clerk’s 
entry, if not the 17th of July, as first written, is erased, and 
that if that be so the entry is now wholly without date. 
On inspection, we find, following the erasure, a distinct 
and perfectly legible date, corresponding with that annexed 
to the acknowledgement of service. The motion made by 
counsel to disiniss the writ of error for defective service, is, 
therefore, not well founded. 

2. Another ground of motion to dismiss is to be consid- 
ered. The presiding judge died before certifying the bill 
of exceptions, but the date of his death does not appear: 
What does appear from the affidavit of the attorney of the 
plaintiff in error, which affidavit, in connection with an- 
other by a disinterested member of the bar, is the means 
whereby the bill of exceptions is authenticated, (see Code, 
section 4255), is as follows: That the bill of exceptions is 
true, and contains all the evidence material to a clear under- 
standing of the errors complained of ; that the bill of excep- 
tions was delivered to the judge on the 15th of June, 1877; 
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that the court adjourned on the 19th of June; that the 
bill of exceptions was not returned to the plaintiff in error 
or his counsel until after the judge’s death, and that since 
the death the counsel had used all possible diligence to 
have the bill properly verified, but not until the day on 
which the affidavit was made, (the 12th of July could he 
find any person who could recollect the case sufficiently to 
join in the verification. The trial, according to a statement 
in the bill of exceptions, took place on the 20th of April, 
1877. It was thus less than sixty days from the trial, to 
the time when the bill was tendered to the judge, and the 
tender was four days before the adjournment of the court. 
The bill was, therefore, in the judge’s hands in due time. 
Acts of 1875, p. 24. The judge died without having either 
certified or returned the bill of exceptions. Section 4255 
of the Code declares that, “if the judge should die before 
certifying the same * * then the party may verify his bill 
of exceptions by his own oath, or that of his attorney, to- 
gether with the oath of at least one disinterested member 
of the bar who was present at the trial; and such verifica- 
tion shall operate in the same manner as the certificate of 
the judge.” Within what time after the death of the 
judge the verification here provided for is to be had, is no- 
where prescribed. Upon general principles, there should 
be due diligence. The counsel deposes in his affidavit that 
he used all possible diligence, and nothing to the contrary 
appears. He completed the verification in about one 
month after the paper went into the judge’s hands, and he 
caused his case to reach this court in time for the term to 
which it would have been returnable if the verification had 
been by the judge himself. No term was lost, and there 
was no delay that worked injury to the opposite party, or 
to the general interests of justive. This being so, we are of 
opinion that it is not indispensable to the retention of the 
case in court, that the time of the judge’s death should be 
disclosed. The motion to dismiss, on this ground, is also 


overruled. 
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3. A third and final ground remains. The disinterested 
member of the bar made his affidavit on the 12th of July, 
the same day on which the counsel made his. On the 18th 
of July, the former added to his affidavit, before the same 
magistrate who attested the original, these words: “ Inter- 
lineations sworn to and subscribed before me.” To this ad- 
dition was annexed the signature of the affiant, and that of 
the magistrate. In the bill of exceptions are found several 
interlineations, none of them, however, material to the real 
matter to be decided in dealing with the errors assigned. In 
the original affidavit, which precedes the addition quoted, 
are interlined the words, “and contains all the evidence 
material to a clear understanding of the errors complained 
of.” ‘We think it is to the interlining of these words in the 
original affidavit that the addition is to be understood as 
referring. That is the more natural construction ; and hence 
it is not to be inferred that the bill of exceptions received 
any of its interlineations after it was sworn to by the coun- 
sel and by the disinterested attorney, on the 12th of July. 
Moreover, annexed to the bill of exceptions is an entry 
signed by the counsel for defendant in error, dated July 3, 
which runs thus: “I agree that the foregoing bill of excep- 
tions is true, and contains all the evidence had upon the 
trial of the case.” It is not probable that the bill of excep- 
tions was altered by interlineations or otherwise, after this 
entry was annexed to it and signed. And if it was not, the 
interlineations found in the original affidavit are not mate- 
rial, since they relate only to what is distinctly enough ad- 
mitted in this entry—that is, the completeness of the evi- 
dence. On the whole, we think we have before us the real 
case that was acted upon by the court below, and that the writ 
of error should be sustained, and the case heard on its merits. 

4. The action was complaint for land, an abstract of title 
being annexed to the declaration. The chain of title noted 
in the abstract consisted of a grant from the state, followed 
by several successive deeds, carrying the title down to the 
plaintiff's deceased husband, and closing with an assignment 
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of homestead by the ordinary of the county, to the plaintiff 
and her minor children. In her declaration, she claimed 
title to the premises as the head of a family of minor chil- 
dren, the names of whom were set forth, and of whom she 
alleged herself to be the mother and natural guardian, 
They, as well as herself, bore the family name of her de- 
ceased husband. At the trial, after introducing the grant 
and all the deeds mentioned in the abstract, she offered in 
evidence the homestead papers, as recorded in the proper 
office, the same consisting of her application, dated Septem- 
ber 25, 1869, the order of survey, dated the same day, the 
surveyor’s return (with plat), dated October 4, 1869, and 
the final approval of the ordinary, dated November 1, 1869. 
The court, on objection by the opposite party, excluded the 
evidence, and a verdict was rendered in favor of the defend- 
-ant. The objection to the evidence was, that the jurisdic- 
tion of the ordinary to set apart the homestead did not ap- 
pear. This objection, as we learn from the argument, rested 
on the fact, that in the application for homestead, the plain- 
tiff described herself as the head of a family, without alleg- 
ing that her family consisted, in whole or in part, of minor 
children. It is true that the corhposition of her family does 
not appear in the application, or elsewhere in the homestead 
proceedings. But her application was made, expressly, un- 
der the homestead law of October 3, 1868, and she repre- 
sented herself to be the head of a family. What sort of a 
family did she mean? Undoubtedly, some sort provided 
for by that act. The ordinary entertained her application, 
and approved the proceedings under it. Certainly, his ac- 
tion is prima facie legal; and if the family in whose behalf 
he allowed the homestead is not such a family as the law he 
administered applies to, the burden of proving this is upon 
those who assert it. The presence of minor children in a 
family is not essential to the homestead right. 41 @a., 153 ; 
56 7b., 390. When it appears on the face of the applica- 
tion, with reasonable certainty, that the applicant is the head 
of a family, it is enough to give to the ordinary jurisdiction, 
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so far as that element of jurisdiction is concerned. Jdem, 
520. If, under the allegations in the declaration, and the 
description of the homestead link in the chain of title, as 
noted in the abstract, it was necessary for the plaintiff to 
prove, in this particular action, that her family consisted of 
minor childreu, that was no reason for excluding the home- 
stead papers. The papers were a part of her title, and it 
does not appear that she was not ready, had they been ad- 
mitted, to adduce such further evidence as was necessary to 
support her declaration. The exclusion of the papers was 
error, and this error broke down her ease. 
Judgment reversed. 


Henry 8S. Greaves et a/., plaintiffs in error, vs. Samver C. 
Mipp.esrooks, defendant in error. 


1. A survey and plat of lands under the homestead laws, may be ad- 
mitted in evidence, though not scaled according to rule 56 of the 
superior courts. 

. Res adjudicata, or former recovery, and all pleas in avoidance of 
plaintiff's cause of action, must be specially pleaded, and evidence 
of such former adjudication, is not admissible under the general issue, 
under Code, section 3458; even if the evidence had been admissible 
under the pleadings, still an action of trover to recover the property 
between the claimant of title thereto, and those in possession thereof, 
is not controlled by a judgment for the sureties on a constable’s bond 
fora wrongful levy, though the defendants in trover purchased at the 
constable’s sale. The trespass verdict in favor of the sureties may 
have turned on very different issues from the title to the property, 
and such verdict and judgment is not evidence in the trover case. 

. The verdict in this case is supported by evidence, and not against 
law. 


Homestead. Survey. Pleadiugs. Judgments. New 
trial. Before Judge Bartierr. Jones Superior Court. 
April Term, 1877. 


Reported in the opinion. 
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C. P. Crawrorp; Harpeman & Jounson, for plaintiffs in 
error. 


Lorron & Barrtert, for defendant. 
Jackson, Judge. 


Middlebrooks and family sued Greaves and others in trover 
for certain quantities of corn and fodder, to which they 
claimed title as raised on their homestead, regularly set apart. 
The defendants pleaded that they purchased the corn and 
fodder at a constable’s sale, sold as the property of Ben Har- 
ris and another. The jury found seventy-five dollars for 
the plaintiff ; defendants made a motion for a new trial, it 
was overruled, and defendants excepted. 

- The grounds insisted on here for a new trial are these: 
First, that the homestead papers, particularly the plat, was 
improperly admitted in evidence; secondly, that the tres- 
pass suit against the constable and sureties on bond, with 
verdict and judgment for sureties, after death of constable 
pendente lite, was rejected as evidence; and, thirdly, be- 
cause the verdict was against the law and the testimony. 

1. We think that the homestead papers were properly in- 
troduced in evidence. The only objection was, that the sur- 
vey was not laid down by a scale of ten chains to the inch, 
under the 56th rule of court. We regard the rule as direc- 
tory only, and if not complied with, we would not hold it 
such a defect as to vitiate the entire proceedings. Besides, 
that rule is applicable to surveys under orders, or rules of 
survey, in the superior court, and need not be followed by 
the ordinary in setting apart a homestead. 

2. The judgment in the trespass case was properly re- 
jected. No plea of res adjudicata was filed, which is nec- 
essary under our Code, section 3458. This plea is matter of 
avoidance, and must be specially pleaded under that section. 
If rightfully pleaded, it would hardly have availed. The 
judgment was for a trespass by the constable, and the verdict 
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and judgment were for the sureties only. Besides, the 
question here is title to corn and fodder; there, it was a 
wrongful levy. The levy might have been rightful, though 
there was no title in the defendant in ff. fa., and the officer 
and sureties protected by the necessary affidavit. A plea of 
fornier recovery must be good on both sides—mutual—other- 
wise it is bad. 

3. The verdict is supported by the evidence. Middle- 
brooks swore that the corn was raised on his homestead, and 
taken from his crib by these parties. Nor was it against 
law. The Code, section 3075, allows the recovery for the 
highest amount against all trespassers, who acted jointly, 
and these seem to have done so, from the testimony. There- 
fore, we affirm the judgment on all the points made. 

Judgment affirmed. 


Joun McLenpon, plaintiff in error, vs. Martua P. Hotianp, 
administratrix, defendant in error. 


Where a record and bill of exceptions were mailed by the clerk of the 
superior court, and lost in transmission, counsel for plaintiff in error 
should have moved, at the term of this court to which the writ of 
of error was returnable, to have copies established, so that the case 
could have been heard at that term. The motion comes too late, at 
a subsequent term. 


Practice in the Supreme Court. Lost papers. Evidence. 
Before the Supreme Court. August Term, 1877. 


Report unnecessary. 
E. C. Bower, for plaintiff in error. 


A. Hoop; R. E. Kennon, for defendant. 
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Warner, Chief Justice. 


When this case was called upon the docket, the defend- 
ant in error made a motion to dismiss it on the ground that 
it had not been transmitted to this court within the time, 
and in the manner, required by law. 

It appears that the original bill of exceptions was signed 
and certified by the judge on the 3d day of October, 1876, 
and was filed in the clerk’s office on the 18th of October, 1876. 
It also appears by affidavit of the clerk of the superior 
court, that he made out a complete transcript of the record, 
certified the same, and transmitted it, together with the 
original bill of exceptions, to the clerk of this court, within 
the time prescribed by law, and in time to have reached 
this court for the January term, 1877. The clerk of this 
court never received that record and the original bill of ex- 
ceptions, and the same appears to have been lost. On the 
26th of March, 1877, the plaintiff in error filed in the 
clerk’s office of this court what purports to be a certified 
copy of the lost record and original bill of exceptions, and 
now asks the court to hear the case thereon. 

It was the duty of the plaintiff in error, at the January 
term of the court to which the case was returnable, when 
he found that the case had not reached the court, but had 
probably been lost in the transmission thereof, (as the exer- 
cise of ordinary diligence would have enabled him to have 
known that fact then as well as row,) to have made a motion 
at that term, to have established the certified copy record 
and bill of exceptions, so that the case might have been 
heard and decided at that term of the court, as required by 
the constitution and laws of the state. Failing to make the 
motion at the January term to which the case was returna- 
ble, and having delayed doing so until the present time, the 
case must be dismissed. 
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Smith vs. Printup Brothers & Co. 
Sipney P. Srru, plaintiff in error, vs. Prrvrur Borners & 
Company, defendants in error. 


. Where to an action against the acceptor of a bill of exchange, the 
defendant pleads in abatement pendency of former suit, in this that 
he was a member of the firm who were the drawers of such bill, and 
has been already sued on such draft with the other members of said 
firm, the plea was properly stricken on demurer, inasmuch as it did 
not set forth in what capacity defendant was sued in the first suit, 
whether as one of the drawers or as the acceptor. 

. For the same reason a plea in bar, to the effect that plaintiffs had ob- 
tained a verdict in said first suit for the full amount of said draft, etc., 
was properly stricken. There is no allegation that he had ever been 
previously sued, or that any verdict had been rendered against him 
as acceptor. 


Pleadings. Negotiable instruments. Before Judge Un- 
pERWoop. Floyd Superior Court. January Adjourned 
Term, 1877. 


Reported in the opinion. 


Wrient & Featurerston; J. W. Ewrne, for plaintiff in 
error. 


Dasney & Foucux, for defendants. 
Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant as acceptor of two bills of exchange, drawn 
upon him in favor of the plaintiffs, one for the sum of $1,- 
642.77, the other for the sum of $650.00, and both dated 8th 
July, 1875, payable thirty days after date. The defendant 
pleaded to the plaintiffs’ suit “that he was a member of the 
firm of 8. P. Smith, Son & Brother ; that said firm was com- 
posed of 8. P. Smith, H. H. Smith and Greenville Smith, 
all of said county; that the plaintiffs have sued this defen- 
dant with the other members of said firm of said 8. P. Smith, 
Son & Brother, on the same drafts sued on in this case, said 
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suit having been instituted prior to the commencement of 
this suit on the 16th of September, 18.5, and the same is 
still pending in this court; therefore he pleads said former 
suit in abatement of this suit.” This plea was filed on the 
18th of April, 1877. The plaintiffs’ action was commenced 
on the 16th of September, 1875, and made returnable to the 
court on the first Monday in January, 1876. On the same 
day the plea in abatement was filed, to-wit: on the 18th of 
April, 1877, the defendant amended that plea and alleged 
“that since the filing of the same the plaintiffs have obtained 
a verdict of the jury in said former suit for the full amount 
of the principal, interest and cost therein sued for, said 
verdict being rendered on the 18th of April, 1877, and this 
defendant pleads said verdict in bar of this suit.” At the 
trial term of the case, to-wit: on the 18th of April, 1877, 
the same day on which the plea in abatement, and the 
amendment thereto were filed, the court, on motion of the 
plaintiffs, ordered the defendant’s plea to be stricken, and a 
verdict was taken for the plaintiffs, whereupon the defendant 
excepted. There was no error in striking the defendant’s 
plea as amended. If the plea in abatement, of which the 
amended plea was a part thereof, had been filed in time, still 
the amended plea was defective, inasmuch as it did not allege 
in what character the defendant was sued in the former suit, 
upon the drafts, in which the verdict was rendered against 
him, whether as one of the drawers of the drafts, or as the 
acceptor thereof. According to the face of the drafts and 
the allegations in the defendant’s plea, he was one of the 
drawers thereof as well as acceptor. The present suit is 
against him as acceptor of the drafts, and there is no allega- 
tion in the defendant’s plea that the drafts have ever been 
paid by either the drawers or the acceptor, or that any ver- 
dict has ever been rendered against him in any former suit 
as acceptor of the drafts. 
Let the judgment of the court below be affirmed. 
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Crower & Cutrerrrr, plaintiffs in error, vs. Exizaseru P. 
C. Wynn e¢ al., executrixes, defendants in error. 


. When a draft drawn by several persons is delivered in blank, as to 
the amount, and the payee has notice, before parting with the con- 
sideration, or otherwise acting upon the draft to his injury, that one 
of the drawers fixed a limit to the amount, and gave authority to fill 
the blank with that much, and no more, the liability of such drawer 
to the payee will be restricted accordingly; and the payee, by insert- 
ing a larger sum, and by parting with value commensurate therewith 
to another one of the drawers, will acquire no right to recover of 
the drawer who fixed the limit anything in excess of that limit. 

. The charge of the court, in announcing the substance of the above 
rule, was sufficiently clear and explicit to be understood by jurors of 
ordinary capacity. 


Negotiable instruments. Blanks. Charge of Court. Be- 
fore Judge Hatt. Monroe Superior Court. August term, 
1876. 


Report unnecessary. 


Casaniss & Turner, for plaintiffs in error. 


W. D. Srone, for defendants. 
Burcktey, Judge. 


The suit was on a draft for three hundred dollars, dated 
in February and due in October. The payees were the 
plaintiffs, and the drawers were the defendants. Two of 
the latter made no defense, and judgment went against 
them. The third defended, and pending the action she 
died, and her executrixes were made parties. She was the 
grandmother of one-of the others, and he-(the grandson) 
alone received the consideration for the instrument. That 
consideration consisted, in part, of his prior indebtedness to 
the payees, and in part of advances made by them to him 
after the draft was signed and delivered. The payees handed 
to him a blank draft to have it signed up. He carried it to 
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the residence of his grandmother, where it was signed by 
himself, her and another person ; she stating at the time that 
she would be responsible for one hundred dollars only. No 
amount was inserted in the writing until the grandson re- 
turned it to the payees, when the payees filled the blank 
with three hundred dollars. He testified at the trial that he 
informed them, first when he received the blank draft from 
them, and again when he returned it signed up, that his 
grandmother would stand for one hundred dollars, and no 
more. They, on the contrary, testified that he did not so 
inform ‘them, and that they had no such information from 
any source until after the draft became due. The plea con- 
ceded an original liability to the extent of one hundred dol- 
lars, set up payment of that sum, and denied that authority 
had been given to fill the blank with any greater sum, ete. 
The court charged the jury, in substance, that if the defend- 
ant limited her liability, and if the plaintiffs, either before or 
after she signed, and before they sold goods or otherwise 
dealt on the faith of the instrument, had notice thereof, and 
if the amount limited had been paid, the plaintiffs could not 
recover. 

1. The question in the case seriously contested was, as to 
notice. The evidence was conflicting. If the defendant’s 
witness was to be believed, the notice was in time. The 
payees could not rightfully fill the blank, as they did, in face 
of such notice. 1 Parsons on Notes and Bills, 109. We 
might say that we believe the plaintiffs represented the mat- 
ter truly, but what legal reason could we give for setting 
aside the adverse evidence, when the jury, so far as we can 
see, gave it full credit? It stands unimpeached, except as 
it is contradicted by the plaintiffs, and they are interested 
witness. Theirs is, perhaps, the more probable account of 
the transaction, but there was certainly enough evidence to 
uphold the verdict. The presiding judge was satisfied, and 
that has, and ought to have, great weight. If perjury was 
committed, the remedy is to indict the witness and convict 
him. The verdict can then be set aside. Code, § 4467. 
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2. As to the cbjection, that the charge of'the court was 
obscure or ambiguous, we think it not well taken, when the 
charge is construed in the light of the evidence to which it 
was intended to apply. Jurors of ordinary intelligence, and 
reasonably attentive to their business, would not be apt to 
misunderstand it. The precise language used by the judge 
was as follows: “If you believe, from the evidence, that the 
defendant, Sarah N. Wynn, limited her liability on the note 
sued on, and that Clower and Culpepper received notice, 
either before or after she signed said note, and before plain- 
tiffs sold goods, or otherwise acted on the faith of the note, 
that she did so limit her liability, and the amount to which 
she so limited her liability has been paid, then the defendant 
is not liable, and it will be your duty to find for her.” It was 
conceded, frankly, by the plaintiffs’ counsel that the affidavits 
of some of the jurors, brought up in the record, tending to 
show that the charge was, in fact, misconceived, cannot 
legally be brought to bear on any decision which it is our 
province to make. That view is altogether correct, and the 
candor with which it was avowed deserves commendation. 
To yield a false position, as soon as it is discovered to be 
false, argues true professional manhood. Nothing but truth, 
or what is believed to be truth, is worthy to be championed 
by a lawyer. 

Cited for plaintiffs, 30 Ga., 241; 25 7b., 184; 32 Zd., 409. 
For defendant, 57 Ga., 107, 283; 39 JZb., 708; 3 Graham 
on N. T., 786; 51 N. J., 560; 14 Mass., 244; 41 Ga., 208, 
215; 42 7b., 163; 50 Zd., 360, 

Judgment affirmed. 


Corry Ross, plaintiff in error, vs. Tue Srare or Grorata, 
defendant in error. 


1. Cooling time for the prisoner to recover from heat of passion, is a 
question for the jury, and not for the court. 
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2. Provocation by words and menaces alone, will not reduce homicide 
from murder to manslaughter. 

3. It is error for the court to charge the jury to the effect that if they be- 
lieve the facts detailed by the witnesses, and that the person assaulted 
had died, ‘‘that would have made the crime murder; then, death 
not having ensued, the crime is an assault with intent to murder.” 
It amounts to a strong expression of opinion on the facts by the 
court, and is prohibited in express language by the statute. 

. Where the charge excepted to, as presented in the record, contains 
no punctuation marks, it seems that this court will pass upon it pre- 
cisely as it stands, and will not supply, in construing it, such 
marks.—(R.) 

. The statement of the prisoner is not evidence, but is only entitled 
to such weight as the jury see fit to give it. 


Criminal law. Charge of court. Evidence. Before 
Judge Hux. Crawford Superior Court. March Term, 
1877. 


Reported in the opinion. 


Bacon & Ruruerrorp, for plaintiff in error. 
C. L. Barrtert, solicitor general, for the state. 


Jackson, Judge. 


The defendant was indicted and found guilty of an assault 
with intent to murder Henry Conyers. They had a difti- 
culty the night before, when Conyers first slapped Ross, and 
then, on Ross slapping him back, cursed him and threatened 
to cut his d——d heart out of him. On the occasion of the 
stabbing, the next day, nobody but the two were present, 
and, if Conyers was believed by the jury, the case is a clear 
one for the state; but, about the difficulty of the previous 
night, Conyers is contradicted in some particulars by others 
who were present, and the statement of the prisoner as to 
that difficulty rather corroborated. The defendant was sen- 
tenced to eight years in the penitentiary; he moved for a 
new trial, on various grounds; the motion was overruled, 
and he excepted. 

1. The court charged the jury to the effect that the in- 
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terval of the night was time enough for passion to cool and 
reason to resume its sway; and error is assigned that cool- 
ing time is for the jury, not the court, to decide. 

The law fixes no certain time, and, therefore, it is perhaps 
better that the jury be left free in each case to decide for 
themselves whether passion had time to cool and reason to 
resume its sway. And such seems to be the current of au- 
thority. Wharton on Homicide, § 449, and cases cited. It 
is rather a question of fact, and of the judgment of men 
upon the facts, than of law; and as no certain time is fixed 
by law, the judge had better leave it to the jury, under the 
general principle laid down in the Code. Code, §4325. 

2. The Code is clear that provocation by mere words and 
menaces will not reduce a homicide from murder to man- 
slaughter, and the court was right so to charge. Take the 
testimony altogether, and we think there was enough to au- 
thorize the charge, and that no injustice was done to the 
prisoner thereby. 

3. 4. The record, however, makes the court ‘ake the case 
away from the jury and decide it himself, if the charge be 
construed as the piaintiff in error insists that it was intended, 
and as it might have affected the jury. It isin these words: 
“If you believe from the testimony that he committed the 
assault under circumstance as detailed by the witnesses that 
would have made the crime murder (if death had ensued) 
then death not having ensued the crime is an assault with 
intent to murder.” There are no punctuation marks in the 
record of this charge, and, as it stands, it bears the construc- 
tion, (and such seems to be the meaning of it,) that if the 
jury believe the circumstances detailed, and Conyers had 
died, the case was murder ; and Conyers not dying, the crime 
is assault with intent to murder. If the jury so thought 
that the judge meant, it is clear that the prisoner was 
wronged in the charge; for it is for the jury to say whether 
the facts, as detailed, would have made a case of murder if 
Conyers had died, and of assault with intent to murder as 
he lived. If the court so charged, he not only intimated, 
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but expressed, an opinion on the evidence; and not only 
expressed an opinion, but told the jury what they should do 
if they believed the witnesses—at least, what he thought 
they ought to do. Perhaps the record is wrong; perhaps 
a word or two is omitted, as is insisted upon by the solici- 
tor general; but no diminution has been suggested, and we 
must take the charge as it stands. It may have controlled 
the verdict, and though the stabbing six times, makes a bad 
case against the prisoner, he not being hurt at all, yet it is 
better, perhaps, that he be tried over. 

4. We see no error in the charge that the statement of 
the prisoner was not evidence, but was entitled only to such 
weight as they chose to give it. Such is the sense, and 
almost the words, of the statute. Code, §4637. 

Judgment reversed. 


Tue Mayor anp Counc, or THE Orry or Arianta, plain. 
tiff in error, vs. Taz Macon anp WEsTERN RatLroap Com- 
pany, defendant in error. 


(BLECKLEY, Judge, having been of counsel, did not preside in this case.] 


Where a municipal corporation has exchanged lots with a railroad 
company, under a contract that a street running through the land 
conveyed to said company, should be forever closed, and the com- 
pany has expended large sums of money in improving said lot, 
building depots, tracks, etc., thereon, and the city now threatens to 
open said street, paying the usual damages therefor under the pro- 
visions of its charter, asserting that the municipal authorities had 
no power to make the contract above referred to: 

Held, that a demurrer to a bill by the railroad company, setting forth 
the above recited facts, praying the cancellation of the contract of 
exchange of lands, or if that be impracticable, that it have such 
relief as a court of equity can alone give, was properly overruled. 


Equity. Municipal corporations. Streets. Before Judge 
Hatt. Fulton Superior Court. April Term, 1877. 


Reported in the decision. 
16 
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W. T. Newman; P. L. Mynarrt, for plaintiff in error. 
A. W. Hammonp & Son, for defendant. 


Wagner, Chief Justice. 


The complainant filed its bill against the defendant, al- 
leging that it was the owner of a city lot in the city of At- 
lanta, between Alabama street and the right of way of the 
Western and Atlantic Railroad, which prevented the de- 
fendant from extending one of its streets (Prior street) 
through the same, without great cost in doing so; that 
defendant, being anxious to extend said street through com- 
plainant’s said premises, proposed to swap a tract of land 
to be purchased of Peters, on Hunter street, in said city, 
for complainant’s lot, which was done, on the terms agreed 
on by the parties, one of which was, that defendant was to 
shut up that portion of Hunter street lying west of Thomp- 
son street, extending to the old track of the Monroe Rail- 
road Company, and across it, and complainant to use that 
part of said street as it might wish, by the erection of 
houses or otherwise. This agreement was consummated by 
the contracting parties, by the execution of the proper 
deeds of conveyance, the defendant having authorized its 
mayor, by a resolution, to perfect said trade. The com- 
plainant alleges that that part of Hunter street which was 
to be closed, existed in name only; part of it was a deep 
hollow, elsewhere was a hill, and it was wholly impas- 
sable for vehicles, horses, or footmen. The complainant 
expressly charges that the exchange of property as hereinbe- 
fore stated, would not have been made but for the assumption 
and stipulation by the defendant, that that part of Hunter 
street should be closed, and which was the main inducement 
to the consummation of said bargain. The complainant 
further alleges, that in pursuance of said contract, it has 
expended in removing its tracks from the centre of the city 
to its new site, and in arranging its business there, in build- 
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ing a depot and warehouse, purchasing land adjoining its 
new location, leveling the land by digging down the high 
ground and filling in said part of Hunter street, and in set- 
tling a dispute as to its title to the old Monroe railroad em- 
bankment, the sum of $54,000.00. The complainant further 
alleges, that the defendant has notified it of its determina- 
tion to open Hunter street across its track, and inviting it 
to appoint assessors under the provisions of the defendant’s 
charter, to assess the damages. The prayer of the com- 
plainant is, that the contract may be rescinded, but if that 
cannot be done, it prays the court to do it that justice which 
a court of equity alone can do, in view of the facts of the 
ease. To this bill of the complainant, the defendant filed 
a general demurrer, which was overruled by the court, and 
the defendant excepted. 

The effect of the defendant’s demurrer is to say, that 
what is charged in complainant’s bill is true; that its lot 
conveyed to the defendant in the centre of the city was its 
property; that in part consideration therefor the defen- 
dant did agree to close up that part of Hunter street, as 
alleged, and although the complainant has acted on the faith 
of that agreement, made valuable improvements, and ex- 
pended a large sum of money, still, inasmuch as the defen- 
dant has discovered that it did not have any lawful author- 
ity to make the contract to close up that part of Hunter 
street, it will now open it, and pay the complainant such 
damages only as may be assessed under the provisions of its 
own charter for taking private property in ordinary cases. 
Assuming it to be true, as insisted by the defendant, that it 
did not have the lawful authority to make the contract 
which it did for closing up that part of Hunter street men- 
tioned in the record, it by no means follows that it would 
be equitable and just to allow the defendant now to open 
that part of the street over or through the complainant’s 
property, and have the damages assessed therefor in the 
ordinary manner, in a common law court, as when private 
property is taken for the use of the public. 
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In view of the allegations contained in the complainant’s 
bill, which the demurrer admits to be true, a court of equity 
alone can afford adequate and complete relief to the com- 
plainant. The demurrer was, therefore, properly overruled. 

Let the judgment of the court below be affirmed. 


Sautssury, Respess & Company, plaintiffs in error, vs. Mary 
J. Weaver, defendant in error. 


. By section 1783 of the Code, a married woman is disabled from bind- 
ing her separate estate by any contract of suretyship, whether in be- 
half of her husband or of any other person. _ 

. Where the plaintiff himself proves the contract sued upon to be one 
of suretyship on the part of a married woman, (one of the defend. 
ants in the action,) no special plea is requisite to make the evidence 
available for her defense. 

. Immaterial errors on the trial do not vitiate the result. 


Husband and wife. Principal and security. Pleadings. 
Practice in the Superior Court. Newtrial. Before Judge 
Hatt. Monroe Superior Court. February Term, 1877. 


Reported in the opinion. 
Caxsaniss & Turner; R. L. Berner, for plaintiffs in error. 
Stone & Turner, for defendant. 


Bircktey, Judge. 


A feme covert, jointly with her husband and several oth- 
ers, drew a draft, payable to their own order, and indorsed 
it in blank. Suit was brought upon it by the holders. The 
general issue and partial failure of consideration were 
pleaded. The .feme covert afterwards pleaded that she had 
been adjudicated a bankrupt, pending the action. The plain- 
tiffs replied to this, that they held a conveyance to secure 
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the debt, executed under section 1969 of the Code, and they 
prayed that this security might be made available in 
the statutory method. A trial took place, and the jury 
found in favor of the plaintiffs, as to all the defendants ex- 
cept the feme covert. A motion was made by the plaintiffs 
for a new trial, on various grounds. The motion was over- 
ruled. 

1. 2. In the argument before us, it was not suggested 
that Mrs. Weaver was not a married woman when she en- 
tered into the contract, nor was it pretended that she was 
interested in the consideration of that contract. We think 
it appears on the face of the record that the coverture was 
conceded in the court below, and we understood it to be 
conceded here. On the other question, the evidence of the 
plaintiffs themselves is, that the debt was not hers, but that 
the draft sued on was drawn to cover a debt due to them by 
her son, one of the co-drawers with her. This being so, the 
plaintiffs, in attempting to make out their case, have shown 
clearly that they are not entitled to recover as to her. The 
Code (§ 1783) restrains married women from binding their 
separate estates by any contract of suretyship. This isa wise 
and prudent provision of the law; and, we think, the plain- 
tiffs, after supplying the evidence of the suretyship, cannot 
complain that it was not specially pleaded. According to 
their own showing, the contract which they sought to en- 
force was not binding upon her. There*was thus no occa- 
sion for a special plea. See 56 Ga., 210. 

3. If errors were committed by the court, they were im- 
material. Were a new trial ordered, it could not result oth- 
erwise than in a verdict similar to that which has been ren- 
dered. 

Cited for plaintiffs, 57 Ga., 83; Bouvier’s Dic., “ Issue ;” 
40 Ga., 231; 13 Lb., 97; 9 Lb., 160: 55 Lb., 276; 32 Lb., 
372; 1 Gr’leaf’s Ev., §§ 50, 51, 52. For defendant, Code, 
section 1783. 

Judgment affirmed. 
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Joun G. WeEstmorELAND, trustee, plaintiff in error, vs., 
Tuomas S. Powe, defendant in error. 


. Sections 1944 and 1952, in the same chapter of the Code, should be 
construed together, and, construing them together, section 1952 does 
not contract or limit the statute (13 Elizabeth) against fraudulent 
conveyances by leaving out the words ‘‘and others” after “‘ credi- 
tors”; but, in the sense of that section (1952), aided by 1944, the re- 
lation of debtor and creditor would seem to exist so far as to make 
conveyances fraudulent as againt the injured party, if so in other 
respects, whenever ‘‘one person is liable and bound by law to pay 
another an amount of money, certain or uncertain.” 

. A conveyance, therefore, if fraudulent against a creditor, in the or- 
dinary legal sense of that word, would seem to be fraudulent, also, 
against any person who had, at the time of the coveyance, a valid, 
subsisting claim"for damages for a trespass upon his person or prop- 
erty, committed by the party making such conveyance. 

. However this may be, the statute 13th of Elizabeth, in so far as it 
embraced (fortfeasors in its provisions, is still in force in Georgia, not 
being expressly repealed by section 1952 of the Code—nor by any 
other State statute. 

. If, then, this tortfeasor was insolvent, or was left insolvent, when 
he made this voluntary conveyance, it was void as against the 
party damaged; and whether insolvent or not, was a question for 
the jury—the value of his homestead and exemption in his remain- 
ing estate not to be counted against him, in the absence of all evi- 
dence that he intended to apply for the same. 

. If- he was not insolvent, and the conveyance was made with in- 
tent to delay or defraud the party damaged—if it was not only vol- 
untary, but tainted with this fraudulent intent—then the conveyance 
is void as against the party damaged, whether the grantees, being vol- 
unteers, had notice of the fraudulent intent or not; and whether 
such fraudulent intent existed or not, is a question for the jury, to 
be determined by what was said at the time the deed was made, the 
pecuniary condition of the grantor, and all other surrounding facts 
and circumstances, including the testimony of the grantor himself 
in respect to his true intent. 


Debtor and creditor. Fraudulent conveyances. Torts. 
Before Judge Prrrtes. Fulton Superior Court. October 
Term, 1876. 


Reported in the opinion. 
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Joun Mittevce; Hopkins & Gienn; T. P. Westrmore- 
LAND, for plaintiff in error. 


D. F. & W. R. Hammonp; A. C. Gariiveton, for defend- 
ant. 


Jackson, Judge. 


Willis Westmoreland committed a trespass upon the per- 
son of Powell. Powell sued him, and shortly thereafter 
Willis Westmoreland conveyed his house and lot in Atlanta 
to John G. Westmoreland for the benefit of his wife and chil- 
dren. The result of Powell’s suit was a recovery of some 
two or three thousand dollars, the fi. fa. for which sum of 
money was levied upon the house and lot, which John West- 
moreland claimed as trustee, and the question was, is it sub- 
ject? The jury found it not subject under the charge of 
the court; whereupon Powell moved for a new trial, which 
was granted, and Westmoreland, the claimant, excepted. 

1, 2. The main question is, whether the voluntary convey- 
ance by Willis Westmoreland to his family was void as against 
Powell, if he was insolvent at the time, or if it was intended 
by him to delay or to defraud Powell, the court having 
charged the jury that Powell’s claim on Westmoreland was 
not as a creditor and had little to do with the case, and hav- 
ing afterwards granted a new trial mainly, we suppose, on 
this ground, though also, perhaps, on the further ground 
that the verdict is against the weight of the evidence. On 
this latter point the record is silent, the judge having granted 
the new trial generally. We express no opinion on the 
weight of the evidence. The question turns in part on the 
proper construction of the Code, sections 1952 and 1944. 
Both sections occur in the same title of the Code and in the 
same chapter, the chapter being entitled “Debtor and 
Creditor.” Section 1944 defines the relation of debtor and 
creditor, and extends that relation for the purposes, it would 
seem, of matters embraced in the chapter, to every case where 
one person is bound to pay another in law any amount of 
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money, certain or uncertain. Section 1952 confines these 
fraudulent conveyances to creditors, leaving out the words 
“and others,” which are in the 13 Elizabeth; but it would 
appear, we think, from the definition of the relation of debtor 
and creditor in section 1944, that the legislature did not mean, 
by leaving out these words, to alter the whole law as under- 
stood and enforeed in England and this country for years, 
but they meant to treat all people as debtors who were liable 
as tortfeasors, or otherwise, to pay money to others. The 
words “ liable and bound by law to pay another an amount 
of money, certain or uncertain,” certainly are broad enough 
to embrace a person liable to pay for a trespass, and that be- 
fore the amount of the trespass, or the extent of the damage, 
is ascertained; for the words are, “an amount of money, 
certain or uncertain.” Construing the two sections together, 
we all incline to think, and I think with much confidence, 
that the legislature meant to extend the meaning of debtor 
to one who owed another for an unascertained damage to 
person or property, so far as fraudulent conveyances are 
concerned. — 

3. But however this may be, the English statute is, in 
none of its parts, in terms repealed by section 1952 of our 
Code; and it being a statute against frauds, and the section 
of the Code being a law against frauds, we shall not hold that 
it is repealed by the implication which might arise from 
the words “and others” being left out. If not repealed, it 
is by the constitution operative and binding, though it be 
not embodied in the Code. Code, § 5145. And this being 
so, the question is relieved of all difficulty. 

4. It follows, from section 1952—sub-section 3—that if 
Willis Westmoreland was insolvent when he made the 
conveyance—it being voluntary, and not for a valuable con- 
sideration—the conveyance is void as against Powell’s claim 
for damages; and this solvency or insolvency was for the 
jury to pass upon. We do not think, however, that he can 
be called insolvent, if he had plenty of property to pay his 
debts outside of that conveyed to his family; nor that the 
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part which he might have had exempted, should be counted 
against him when there was no evidence of any intention 
on his part to take exemption. He might never exercise 
the right, and certainly he has not, from the evidence, yet 
attempted it. 

5. If he was not insolvent, and yet made this convey- 
ance with the intention to delay or to defraud Powell in col- 
lecting his damages, his conveyance would still be void 
under the Code, § 1952, and sub-section 2, as against Powell— 
construing, as we do, the Code as amendatory of, and not re- 
pealing, the 13 Elizabeth. And it would be so whether the 
grantees had notice of the intent or not, as they are mere 
volunteers. A case in 31 Ga., 148— Wise et al. vs. Moore— 
fully covers this principle, and this case too. The princi- 
ple there decided is, that a deed made pending a suit, to a 
trustee, for the benefit of the wife and children, to defeat 
the collection of such recovery as might be made in such 
suit, brought for slander, too, was void, whether the gran- 
tees had notice of the fraudulent intent or not. This was 
before the Code, under the English statute. But it has 
always been the law, so far as we know, and the Code— 
sub-section 2, section 1952—does not alter it, but confirms 
it, in our judgment. 

Now, whether this was the intent of Westmoreland or 
not, is for the jury to determine, under the facts, and all 
the facts. His condition at the time he made the deed, 
what was then said as to his object, what he himself swore 
as to his true intent in making it, how much he gave away, 
and how much he retained—all these, and such like cireum- 
stances, should be considered and weighed by them, and 
their verdict thereon should stand. 

Inasmuch as the presiding judge has granted a new trial, 
probably on errors of law which he thought he committed 
on the trial, and which we think, too, were errors, we affirm 
the judgment without expressing any opinion on the case 
upon the facts. It is the province of the jury to find them, 
and with their finding—the law being properly laid before 
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them—all parties must content themselves. See also, 25 
Ga., 684; 30 Ga., 490; 56 Ga., 369. 
Judgment affirmed. 


Mites Honrer, plaintiff in error, vs. Wmuam M. Davip- 
son, defendant in error. 


When a second affidavit of illegality is filed to an execution, the defend- 
ant should state fully and specifically the reasons why the grounds 
therein contained could not have been known to him, or, where the 
transactions were through an agent, to his agent, at the time of filing 
the first. 


Illegality. Before Judge Jounson. Screven Superior 
Court. November Term, 1876. 


Reported in the opinion. 
Joun C. Detx; J. Lawton Sinateron, for plaintiff in error 
P. W. Metprm, for defendant. 

Warner, Chief Justice. 


This was an affidavit of illegality to a mortgage 7. fa. It 
appears from the record and bill of excetions, that on the 
28th of January, 1876, M. Hunter, the defendant in fi. fa., 
filed an affidavit of illegality thereto, upon four grounds, 
which, at the May term of the court thereafter, were con- 
sidered and all overruled, except one in relation to the ad- 
vertisement of the property, which was sustained, and the 
property was ordered to be re-advertised, when the defend- 
ant filed the following second affidavit of illegality: 

First, because the plaintiff has obtained a common law judg- 
ment for the same debt that said mortgage was given to secure 
and judgment rendered, that said common law judgment is 
but for the sum of $6,962.24, principal, with interest from 
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the date of its rendition, to-wit: April term, 1872, of Screv- 
en superior court, and besides costs. And that said mort- 
gage fi. fa. is for the sum of eight thousand dollars, prin- 
cipal, and interest on the same from the date of its rendition, 
to-wit: November term, 1872, of said court, besides costs of 
suit and eight hundred dollars for attorneys’ fees. Where- 
fore, the mortgage judgment is for a much larger amount 
than the common law judgment. 

Second, because said fi. fa. has been paid off and dis- 
charged in full; for, after the rendition of said two judg- 
ments, Miles A. J. Hunter, as the agent of said defendant, 
did, on the Ist day of March, 1873, pay to plaintiff the sum 
of two thousand dollars in money, and did deliver to said 
plaintiff two drafts, drawn by said Miles A. J. Hunter, on 
Westlow, Wade & Co., of Savannah, and by them accepted, 
one of which drafts was for twenty-five hundred and fifty-four 
dollars, and sixteen cents, and due sixty days after the date 
thereof; and the other of said drafts was for four thousand 
four hundred dollars, and payable twelve months after the 
date thereof. Wherefore, the said plaintiff did, for the consid- 
eration aforesaid, then and there covenant and agree to assign, 
transfer and set over said two judgments to said Miles A. J. 
Hunter, upon his payment of all costs due on the same (the 
attorneys’ fees not being deemed costs), and upon the pay- 
ment of the said two drafts. And this affiant alleges that said 
costs has been paid as per agreement aforesaid ; and that 
said two drafts were, after their delivery by said Miles A. J. 
Hunter to said plaintiff, transferred and assigned by said 
plaintiff to one John Cooper, as per agreement of plaintiff 
and defendant, at the time the said two drafts were deliv- 
ered, as aforesaid, on the said 1st day of March. And the 
said defendant alleges that said Miles A. J. Hunter has, since 
said transfer and assignment, paid off and taken up both 
of said drafts. But the fact of the payment and taking up 
of said two drafts did not come to the knowledg of this de- 
fendant until after the adjournment of the last term of the 
superior court of said county of Screven. And this defend- 
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ant further alleges that, since said 1st day of March, by 
virtue of certain agreements and undertakings between 
himself and Miles A. J. Hunter, founded upon valuable 
considerations, the said Miles A. J. Hunter has released this 
defendant from all liability to pay said two judgments, as 
well as the 7#. fas. issuing from the same; for the said 
Miles A. J. Hunter claims nothing to be due him on said 
Ji. fas. from this deponent. 

This second affidavit of illegality was sworn to on 
the 3d of July, 1876. The plaintiff demurred to this 
second affidavit of illegality, which was sustained by 
the court,and the affidavit of illegality dismissed, where- 
upon the defendant excepted. The second ground of 
illegality was the only one seriously insisted on here— 
that is, the payment of the ff. fa.—which fact, it is 
alleged, was not known to the defendant when he filed his 
first affidavit. When a second affidavit of illegality is filed 
to an execution, the defendant should state fully and speciti- 
cally the reasons why the grounds contained in the second 
affidavit could not have been known to him at the time of 
filing the first affidavit. The defendant in this case should 
have stated when, and to whom, the payment was made, and 
all the circumstances attending the payment, in order that 
the court might have seen that the second affidavit was 
made in good faith, and not for the purpose of delay. 

Miles A. J. Hunter appears to have been the agent of 
the defendant, in negotiating the transaction set forth in 
his affidavit, and he does not state that his agent did not 
know that the drafts had been paid off and taken up at the 
time of the making of his first affidavit. Notice to the 
agent of any matter connected with his agency, is notice to 
the principal. Code, §2200. If the defendant’s agent had 
notice that the draf‘s were paid off and taken up before, or 
at the time of, the making of the first affidavit, then the 
defendant, in contemplation of the law, also had notice of 
that fact, and the agent’s knowledge is not denied. These 
second affidavits of illegality should be closely scrutinized. 
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We find no error in sustaining the plaintiffs demurrer to 
the defendant’s second affidavit of illegality. 
Let the judgment of the court below be affirmed. 


Sraventer W. Ficxuin, plaintiff in error, vs. Henry A. 
Tarver et al., defendants in error. 


Where, in a proper case, an application is made, in terms of the act of 
congress of March 3, 1875, for removal of a cause from the state 
court to the circuit court of the United States, a sufficient petition 
and bond, tendered by the applicant, should be accepted, whether 
notice has been given to the opposite party or not. The act does 
not provide for notice, and none is necessary. 


Removal of causes. United States Courts. Notice. Be- 
fore Judge Wricut. Baker Superior Court. May Term, 
1877. 


Reported in the opinion. 
R. N. Ery; D. A. Vason, for plaintiff in error. 
Warren & Hoss, for defendants. 

Buecktey, Judge. 


A citizen of Virginia, as sole complainant, had a bill in 
equity pending in Baker superior court, against several citi- 
zens of Georgia, and a citizen of New York. The amount 
in controversy. was over ten thousand dollars. Service had 
been duly effected on the Georgia defendants, but, so far as 
appears, none had been effected on the New York defend- 
ant. At the appearance term, after notice to counsel who 
represented one of the Georgia defendants only, the com- 
plainant petitioned, in terms of the act of congress of 
March 3, 1875, for a removal of the cause to the appropri- 
ate circuit court of the United States, filing, for accept- 
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ance by the court, the requisite bond and security, according 
to the act. Objection was made, on the part of the defend- 
ant represented by counsel, that the other defendants had 
not been notified of the application. The court, thereupon, 
refused to consider and act upon the application, until the 
other defendants were notified of it. - This refusal is ex- 
cepted to as erroneous. 

For a very full presentation of the subject of removing 
cases from the state courts into the federal courts, and for a 
copious citation of authorities, see the Southern Law Review, 
new series, vol. 2, p. 282; and vol. 3, p. 3—the former article 
by Judge Dillon, the latter by Chancellor Cooper. Judge 
Dillon’s article, with some additions, has appeared in a sep- 
arate pamphlet, under the title of “‘ Removal of Causes from 
State Courts to Federal Courts.” On page 67 of this pam- 
phlet, (note 107,) it is said “the adverse party is not entitled 
to notice of the time and place of presenting the petition,” 
citing 8 Blatch., 243, 247. If notice was not required un- 
der former acts of congress, neither is it under the act of 
1875, (19 United States Statutes at Large, 470,) for the mode 
of remeval is substantially the same, so far as presenting the 
application to the state court is concerned, under all the acts. 

Jonkling (Treatise 447, ».) thinks notice proper, upon prin- 
ciple, and says it can be required by rules of practice in the 
state courts. He adds that according to the established prac- 
tice of the courts of New York, notice must be given of al/ 
special motions in causes pending. The language of the 
act of congress is, that the party may make and file a peti- 
tion, and shall make and file therewith a bond, with good 
and sufficient surety, and “it shall then be the duty of the 
state court to accept said petition and bond, and proceed no 
further in such suit.” There is not a word in the act about 
waiting for notice to be given. When the petition and bond 
are made and filed, the matter is ready for the court to act 
upon. [f it is in the power of the state, by statute, rules of 
practice, or otherwise, to make notice a condition precedent, 
in addition to what the act of congress has prescribed, this 
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state has not done so. Where a statute plainly contemplates 
an ex parte order, notice is not absolutely a pre-requisite, es- 
pecially if means are afforded to contest the matter after- 
wards. 5 Ga., 194. The fifth section of the act we are con- 
sidering, makes provision for remanding the cause to the 
state court, if want of jurisdiction should be shown in the 
federal court. (19 United States Statutes at Large, 472.) 
There is no occasion for a full hearing in the state court on 
the sufficiency of the surety. Such questions are constantly 
acted upon in the absence of the party for whose benefit the 
surety is taken. This is done in attachments, in claims, ap- 
peals, injunctions, and perhaps in many other proceedings. 
Most generally, too, it is done by a mere ministerial officer. 
Surely it can be managed by the superior court with as much 
safety to the absent party as by a sheriff or clerk, or even by 
a justice of the peace. The superior court should not have 
refused to entertain the application, nor have postponed ac- 
tion upon it, for want of notice to the defendants. Com- 
plainant’s counsel cited 6 Blatch., 362; 47 Ga., 321; 49 J0., 
462. 
Judgment reversed. 


Tuomas J. Winpuaw, plaintiff in error, vs. Jesse Dotrs e¢ 
al., defendants in error. 


1. Agreement of counsel that a certain case shall abide the judgment 
of the supreme court on a certain other case, cannot be enforced or 
specifically performed, if the latter case be not brought to the su- 
preme court and decided by it. 

. The purchaser of lands, who gave his notes therefor in 1870, and 
renewed them from time to time after they got into the hands of a 
bearer, who bought before due and for value, and gave said bearer, 
in 1873, new security and indorsement thereon for the balance due, 
with time extended for payment, cannot set up the partial failure of 
consideration in the original trade, against the payment of the notes 
so renewed, although the bearer may have heard of the partial fail- 
ure of consideration. The renewal for the consideration of addi- 
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tional time, and the new parties to the renewed contract, make a 
novation which estops the defendants from opening the question of 
the original consideration. 


Practice in the Superior Court. Contracts. Novation. 
Promissory notes. Before Judge CLark. Macon Superior 
Court. May Term, 1877. 


Plaintiff brought complaint against defendants. The evi- 
dence for plaintiff was, in brief, as follows: 

In 1870 one Dixon sold certain land to Doles for $2,500.00 ; 
it was sold in the lot, and not by the acre. One thousand 
dollars was paid on the purchase money, and notes given 
for the balance. One of these notes was traded by Dixon 
to plaintiff for value, and before due—Dixon indorsing it. 
When it became due, Doles made a payment on it, and gave 
a new note to plaintiff. Afterwards another payment was 
made, and renewal had, giving further time, when J. T. F. 
Doles also signed. Dixon indorsed each time. On these 
last renewal notes the present suit is founded. Before the 
last renewal, plaintiff heard that there was complaint about 
the land being short. 

The evidence for defendants differed from that for plain- 
tiff in the following points: 

The sale of the land was of 500 acres, at $5.00 per acre; 
it has since been surveyed and found to contain only 3384 
acres. In 1872, plaintiff was heard to say, once or twice, 
that he knew the land was short, and therefore required 
Dixon’s indorsement of the notes. 

The jury found for defendants. Plaintiff moved fora 
new trial: The motion was overruled, and plaintiff ex- 


cepted. 
The remaining facts will be found in the opinion. 


W. S. Watrace; A. A. Carson; Fish & Durres, for 
plaintiff in error. 


W. A. Hawetns, for defendants. 
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Jackson, Judge. 


This was a suit upon two notes, for two hundred dollars 
each, brought by Windham against Jesse Doles and John 
T. F. Doles, and Dixon, as indorser thereon. Two points 
are made in the record: first, were the defendants bound by 
an agreement in writing made by the counsel to abide the 
judgment of this court upon a similar case decided at the 
same term of the superior court, and to be brought to this 
court? and, secondly, is the verdict against the law and the 
evidence ¢ 

1. In respect to the first point, it was agreed to submit to 
a verdict for plaintiff if this court aftirmed the verdict be- 
low in a similar case to be brought here from a judgment 
rendered at that term of the court below; but the case was 
not brought to this court, and no judgment at all was ren- 
dered. Hence there can be no specifie performance of the 
agreement, for nobody can tell what judgment would have 
been made in the other case. If it were reversed, then the two 
cases were to be consolidated and to be tried together accord- 
ing to the law ruled here ; but we cannot tell what we would 
have decided, for the facts of that case are not here, and 
and how the cireuit court could have foretold our decision 
and enforced the agreement we cannot see. 

If the party or counsel acted badly in not bringing 
the case here, the court could have punished for contempt; 
or the other party, if injured, could sue for damages; but 
the contract could not have been possibly carried out, so far 
as We can now see. 

2. We think, however, that the facts do not look well for 
the defendants on the merits of the case. Jesse Doles 
bought the land from Dixon in 1870, and made some pay- 
ments thereon then, giving notes for the balance. These 
notes were renewed from time to time, and in 1872 Wind- 
ham bought the renewed notes before due, and gave value 
for them. They were then made payable to him, Wind- 
ham, after Doles had full opportunity to examine the land, 

17 
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have it surveyed, and find out any deficiency. Then the 
next year, the notes bought by Windham were paid to him 
in part, and new notes for two hundred dollars each given 
to Windham, with the other defendant, Doles, as security, 
and Dixon still indorser, as when the first were given to 
Windham. There was some evidence that Windham had 
heard of the deficiency of acres of land, (the consideration 
of the notes, when first given to Dixon, being land, and the 
deficiency claimed to be over 100 acres) though he bought 
the notes before they fell due ; but we think that when Doles 
made a new contract—a novation—with Windham—gave 
notes to him directly—got time on them—and gave new secu- 
rity on them—that he cannot now be allowed to set up a de- 
ficiency in the acreage of the land. The new contract to a 
different payee, on a different security, put an end to the 
old contract, It would have discharged any security, or 
maker of the first contract, who was not on the last, and it 
certainly ought, in equity and good conscience, to estop the 
defendant from setting up the old partial failure of consid- 
eration of the old contract. And such, we believe, is the 
| spirit of the rulings of this court, and certainly it is the rea- 
son and spirit of the law. See 57 Ga., 223. 

We therefore reverse the judgment, and grant a new 
trial, for the reason that the verdict is against the law and 
facts of the case, as this record makes the facts appear. 




















Susan E. Hatuimay, plaintiff in error, vs. Duptey M. DuBose, 
defendant in error. 






{ 

| Where the ordinary was requested, in writing, by a majority of the 

distributees of an estate, to appoint a certain person administrator, 
there being no other applicant, one of the distributees cannot defeat 

| such appointment, on the ground that the person so applying was 

. neither the next of kin to deceased, nor interested in the estate, nor 

a creditor. 
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Administrators and executors. Before Judge Gusson. 
Wilkes Superior Court. May Term, 1877. 


Reported in the decision. 


D. A. Vason; W. M. & M. P. Reess, for plaintiff in 


error. 


R. Toomss, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case, that Nicholas 
Wylie, of the county of Wilkes, died intestate, in the year 
1871, leaving as his heirs at law his two daughters, Mrs. Mar- 
tha Andrews and Mrs. Susan E. Halliday, and three chil- 
dren of Henry Wylie, a deceased son of the intestate. Wing- 
field administered on N. Wylie’s estate, and was removed 
from the administration in 1876. DuBose, at the written 
request of Mrs. Martha Andrews, and of the children of 
Henry Wylie, applied for administration de bonis non on 
N. Wylie’s estate. The application was caveated by Mrs. 
Halliday (who did not apply for letters of administration 
herself), on the ground that DuBose was not the next of 
kin and heir at law of the intestate, nor a creditor of said in- 
testate ; second, because said DuBose, who is nowise inter- 
ested in said estate, is not entitled to letters of administra- 
tion thereon. It also appeared that Mrs. Halliday was largely 
indebted to the estate of N. Wylie for advances made to 
her, and was contesting the same. The ordinary appointed 
DuBose administrator de bonis non, and, upon an appeal 
therefrom to the superior court, the appointment made by 
the ordinary was confirmed, whereupon the caveatrix ex- 
cepted. : 

The third paragraph of the 2494th section of the Code 
declares that “If there be several of the next of kin equally 
near in degree, the person selected, in writing, by a majority 
of those interested as distributees of the estate, and who are 
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capable of expressing a choice, shall be appointed.” The 
sixth paragraph of the same section declares that “The per- e 
sons entitled to an estate may select a disinterested person 
as administrator, and,. if otherwise qualified, he shall be 
appointed.” The fifth paragraph of the fourth section of 
the Code declares that “A joint authority given to any 
number of persons, or officers, may be executed by a ma- 
jority of them.” Neither Mrs. Andrews nor Mrs. Halliday 
applied for letters of administration on the intestate’s estate, 
but Mrs. Andrews and the three children of Henry Wylie, 
a deceased son of the intestate, being a majority of those 
interested as distributees of his estate, united in a written 
request to the ordinary to appoint DuBose administrator ; 
and the question is, whether Mrs. Halliday, who did not 
apply for the administration herself, can defeat the appoint- 
ment of DuBose, made at the written request of a majority 
of those interested as distributees of the intestate’s estate, by 
interposing her veto or objection as one of the next of kin 
of the intestate, without more? In our judgment, she can- 
not, and there was no error in confirming the appointment 
of DuBose as administrator by the ordinary. Inasmuch as 
Mrs. Halliday’was not an applicant for the administration, 
the question as to her having been advanced by the intestate 
in his lifetime was irrelevant. 


Let the judgment of the court below be affirmed. 


Tuomas B. Gresnaw, assignee, plaintiff in error, vs. J AmEs 
E. Crosstanp et a/., defendants in error. 


Tuer Crry Banx or Macon e¢ a/., plaintiffs in error, vs. J ames 
E. Crosstanp e¢ al., defendants in error. 


1. The creditors and stockholders of a bank will not be enjoined, at the 
instance of its general assignee, from instituting suit against him, the 
creditors not having accepted the assignment, nor reduced their de- 
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mands to judgment against the bank, and they having a clear right 
to proceed in order to fix a personal liability on the stockholders, 
imposed by the charter, to which proceeding they may desire to 
make the assignee a party in order to reach the assets in his hands, 

. Where the assignee is solvent, honest, and competent, and a case of 
real danger to the assets in his hands is not made, and where the 
creditors have the security of ultimate liability by solvent stock- 
holders, the assignee will not be enjoined, at the instance of the 
creditors, from controlling the assets, pending a bill to set aside the 
assignment and to recover from the bank, etc., and a receiver will 
not be appointed to supersede the assignee in his functions before 
a final decree. 


Injunction and receiver. Banks. Stockholders. Assign- 
ment. Before Judge Hirt. Bibb county. At Chambers. 
June 9, and July 2, 1877. 


Gresham, as assignee of the City Bank of Macon, filed his 
bill against Crossland and other creditors of said bank, for 
injunction, making, in substance, the case presented in the 
first division of ‘the opinion. On the the 9th of June, 1877, 
the injunction was refused, and complainant excepted. 

As soon as the above decision was rendered, Crossland 
and others, presented a bill against said bank and Gresham, 
assignee, asking for injunction and the appointment of a 
receiver, alleging, in substance, as follows: 

They had deposited their money in said bank on the full 
faith and confidence that it would carefully keep and 
pay over the same to the order of orators, as it had con- 
tracted to do; this it had failed to do, and had misappropri- 
ated the same to the payment of creditors of said bank, in 
satisfaction of claims and demands for the most part, if not 
altogether, existing against said bank prior to the times of 
making the deposits by your orators, and having thus 
misappropriated, and having by carelessness and misman- 
agement wasted and disposed of all the cash and cash 
assets, including the money of the bank and of defendants, 
made this assignment. They allege that the assignment is 
illegal, unauthorized and void, as against complainants and 
the other creditors of said bank. 
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1. It does not appear who are the legal directors of said 
bank, or what number, and who were present and joined in 
said assignment. 

2. There is no authority in the directors to make said as- 
signment of the entire assets of the bank; such assignment 
could only be made on the authority of the stockholders, if ” 
at all; when made by the directors it is wltra vires, and com- 
plainants have never consented to the same. 

3. The said assignment has been made, principally, as 
complainants believe and charge, for the purpose of hinder- 
ing and impeding and delaying complainants and others, 
creditors of said bank, in their efforts to enforce the prompt 
and speedy payment of the debts due them by said bank, 
and complainants cite in evidence of the fact that the as- 
signee filed his bill as before referred to. 

They further state that while they have confidence in the 
personal integrity and capacity of the said assignee, still, on 
account of the professional relationship of the said assignee 
to the bank and its officers, they fear and charge that said 
bank and its stockholders wiil not be proceeded against ac- 
tively by him to secure the speedy and full payment of said 
debts to complainants and other creditors of said bank, but, 
on the contrary, that the sympathies and interest of the said as- 
signee are necessarily antagonistic to the speedy payment of 
your orators and other creditors of said bank, by active and 
energetic proceedings against said bank and its stockholders ; 
and in that connection they say that said assignee is now, and 
has been for years, the regular retained counsel of said bank, 
and they, complainants, repeat that as such assignee, he has 
appealed to the courts to stay complainants and other cred- 
itors of said bank from proceeding against him and said bank, 
until he could collect its assets. 

Complainants’ interest in the premises could not be satis- 
factorily protected and controlled in the hands of the said 
assignee, or in the hands of any other person as assignee, but 
that said interest demanded that whosoever controls said assets 
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should stand in the capacity of the receiver and agent of the 
court, and subject to its immediate direction and control. 

Having made said assignment, the bank closed its doors on 
the 14th May, 1877, and suspended business and payments, 
the officers admitting and avowing their inability to pay 
these debts. 

According to their information, the debts due to them and 
other creditors by the bank will amount to more than $40,- 
000.00, for the payment of which the bank has no cash or 
cash assets, and the real and personal property in its schedules 
is of but little cash value, and much the greater portion of 
the choses in action is against persons notoriously insolvent, 
and the remainder of such character that the collection 
of any portion of them can only be secured by the earnest 
efforts of those interested in the collection of the same, and 
they believe that the amount which can be collected from 
said assets by the utmost diligence will be insufficient to pay 
said indebtedness. 

Complainants also state, in this connection, that a large part 
of the holders of the capital stock of said bank, denominated 
by some as new stockholders, claim to have just money de- 
mands against the remaining stockholders in said bank, and 
that between said classes of stockholders there are disputes 
and threats of suit, and the actual beginning of litigation. 
Complainants have reason to fear, and do fear, that in said 
disputes and litigation between said stockholders the assets 
of said bank will be in a large measure, if not entirely, wasted, 
misappropriated, and lost to the just creditors of said bank; 
and while they have no interest in such disputes, and are ig- 
norant of the merits, their right to have said assets applied 
exclusively to the payment of their debts cannot be af- 
fected thereby, and authorizes them to invoke the aid of this 
court to protect them against said threatened losses. 

They further charge that said bank, and the various offi- 
cers who have had the management of the same, have for 
many years enjoyed a large measure of the confidence of 
complainants and the business community; its capital was 
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known to be large, and a great portion of the stock was 
owned by well-known capitalists. Complainants believing 
said bank to be solvent, with full confidence in its manage- 
ment, made their deposits, when, in fact, the said bank was, 
and is now, utterly and entirely insolvent. 

By the charter of said bank there is an ultimate liability 
upon its stockholders for the payment of its debts, in the 
proportion of the stock held by each, but as some of them 
are insolvent, an energetic and careful collection of the 
assets, and their exclusive appropriation to the debts of com- 
plainants, is necessary for their security and protection, 
which can only be secured by placing the same, under the 
direction of the court, in the hands of a receiver—complain- 
ants and the creditors being alone interested in the amount 
to be realized from the said assets. 

Discovery was waived. 

The complainants subsequently amended their bill by 
alleging as follows: “The board of directors of said City 
Bank of Macon, at the time of said assignment, was not a 
legally constituted board of directors, because John B. Ross 
and Wm. H. Ross were not possessed, in their own right, 
of the amount of the capital stock of said bank necessary 
to qualify them to be directors under the charter; further, 
that said assigninent was not a full and bona fide one, for 
since the filing of their bill they have learned that a large 
amount of valuable property which belonged to said bank 
was not included in the'schedule of its assets, among which 
was a note on Mrs. Wise for $600.00, and two on Wm. F. 
Anderson, indorsed by T. J. Cater—one due January Ist, 
1878, and the other January Ist, 1879, for $2,500.00 each ; 
and they charge that these and a large amount of other 
assets, are now held by said bank and not included in said 
schedule, for just before making said assignment, and after 
it had been determined on, they were transferred to certain 
favored creditors. 

And while said schedule does not embrace any money, 
still, since said assignment, said bank has paid out money to 
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certain depositors and creditors, among others, $300.00 to 
W. E. McAndrews and Mrs. Raleigh Hutchings, and, as 
they are informed, also to Mrs. M. A. Washington and to 
Mrs. Napier. 

The schedules annexed to their bill as exhibits, were 
taken exclusively from the statements of the bank. Com- 
plainants know nothing of their correctness further than 
herein stated, and your orators believe the schedules do 
not contain a statement of all the creditors and all the assets 
which said bank held immediately before said assignment 
and after the same had been determined on. 

Complainants charge that said bank, for more than a year 
past, has not made any statement of its liabilities, assets; 
and general condition; also, that although the former presi- 
dent of said bank was indebted to it, as subseriber, for 125 
shares, he has not paid, or been required to pay, the amount 
due for the same, but has been allowed to give a note with- 
out security, to collect which no effort has been made. 

They charge, on information, that there are other stock- 
holders who have not paid their subscription to stock. 

The affairs of said bank have been grossly mismanaged ; 
although said bank has been insolvent for more than a year 
past, as it now appears, it has all that time been receiving 
deposits from orators and others, who were ignorant, and 
kept in ignorance, of such insolvency—their deposits hav 
ing been used, as they believe, mainly, if not wholly, in 
paying pre-existing debts; had complainants known the 
true condition of said bank, they state they would not have 
deposited their money therein. Goodall, the cashier of 
said bank, a few days before said assignment was made, and 
frequently before that, from time to time, whilst J. E. 
Crossland, one of your orators, was making deposits in said 
bank, teld said Crossland that said bank was in good condi- 
tion, and had plenty of money to pay its depositors. 

The true condition of said bank, and a proper under- 
standing of the manner in which its affairs have been man- 
aged, can only be ascertained by reference to the books and 





276 SUPREME COURT OF GEORGIA. 


Gresham, ass’nee, vs. Crossland e¢ al.—The City Bank of Macon e¢ al. vs. Crossland ef al. 





other papers belonging to the bank, none of which are 
within their control, and they submit whether said books, 
papers and assets ought to be placed in the hands, not of a 
person selected by the officers of said bank, but of a suita- 
ble person to be appointed by your honor, who is, and has 
been, wholly disinterested with the bank and _ its business, 
and who would be free to investigate its affairs and manage 
its assets, uninfluenced by the officers of said bank. 

They state, on information, that the building in which 
said bank has recently done its business, was recently sold 
to one of the directors of said bank; they do not know 
whether the sale was fora full price, or whether it was 
legally made, or what disposition was made of the proceeds, 
but they ask that the books of said bank relating to said 
transaction be produced, that it may be inquired into. 

They also state that C. A. Nutting, formerly president, 
shortly before the suspension, conveyed to the present pres- 
ident a portion of the lease in the Western and Atlantic 
Railroad, but for what purpose, or on what account, they 
do not know; but they claim that, as Nutting was in- 
debted to the bank, and in embarrassed, if not insolvent, 
circumstances, that the officers of said bank were neglectful 
of their duty, and guilty of mismanagement, to take no 
steps to subject said Nutting’s interest in said lease, or any 
other property of his, to the payment of his debt to said 
bank, especially as he was then about to absent himself from 
the state for a protracted period of time. 

The defendants answered the bill and the amended bill, 
denying the material allegations, and alleging that the affairs 
of the bank had been conducted in good faith, and for 
what appeared to be tu the interest of the creditors. They 
deny that the assignment was made to hinder or delay cred- 
itors, but allege that it was made in entire good faith, for 
the purpose of collecting the assets of the bank, and paying 
complainants and other creditors as early as possible. They 
deny that any depositors or creditors have been preferred 
or paid since the assignment, ete. 
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On the 2d of July, the chancellor passed the following 
order: 

“ After considering the above bill and amendments, and 
the answers, amended answers and affidavits submitted, it is 
ordered by the court, that the writ of injunction issue as 
prayed for, in the penalty. of $10,000.00; and that Thomas 
B. Gresham, Esq., hold, as receiver, the property and assets 
of said bank, whether now in the possession of said bank or 
its assignee, and collect said assets as speedily as practicable, 
and hold the proceeds subject to the order of the court, or 
deposit the same in the Macon Savings Bank at interest, 
payable within thirty days after such deposit is made, the 
said proceeds to be distributed as and when directed by the 
court. Said receiver is authorized to make such compro- 
mises of debts due said bank, and in his hands as receiver, 
as he shall deem best, and as may be approved by the pres- 
ident of said bank, or, in his absence, by any one of the di- 
rectors of said bank. He is also authorized to pay taxes due 
by said bank for which the property and assets in his hands 
are liable, and to pay any absolutely necessary expenses of 
collecting said debts without first obtaining an order of the 
court, but‘all other payments are to be made only after being 
directed by the court. 

“Said receiver shall report his actings and doings, as such, 
on or before the first day of the next term of Bibb superior 
court.” 

To this judgment defendants excepted. 


Lyon & Nisser; Warrrte & Wurrrte, for’ plaintiffs in 
error. 


Lanter & Anperson; Hitt & Harris; Bacon & Ruru- 
ERFORD, for defendants. 


Biecktey, Judge. 


1. On a bill filed by the general assignee of an insolvent 
bank, against all the creditors and stockholders, the object 
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of which is to obtain direction in executing the terms of the 
assignment and to compel the defendants to come into the 
complainant’s suit, under the bill, and there litigate and set- 
tle their respective rights and claims, and to distribute the 
entire assets of the bank when collected, an injunction ad 
interim will not be granted to restrain the defendants from 
instituting suits against.the complainant, it not appearing 
that the creditors have accepted the assignment, or that they 
intend to claim under it and not against it, and there being, 
also, a good legal reason why the creditors, whether they 
accept or reject, should be left free to sue the bank, and to 
join in their suit the assignee as a party defendant, if they 
should think proper to do so. That the creditors have not 
yet reduced their demands to judgment, and that they have 
for security, by the terms of the bank’s charter, the personal 
liability of the stockholders, enforceable under sections 3371, 
3372 of the Code, is reason sufficient in the present case. 
As the remedy given by these sections is to plaintiffs or 
complainants, the creditors should not, without fault on their 
part, be restrained from taking the character of plaintiffs or 
complainants, and be obliged to fill that of defendants only. 
Moreover, should they wish to attack the assignment for 
fraud or illegality, it is plain that they should be allowed to 
do so. There is no reason why they should not be free to 
commence proceedings of their own choosing for that pur- 
pose, if forno other. And success in such proceedings would 
put an end to the assignee’s interest in the whole matter, 
and strip him of the assets. Were he as strong as an ad- 
ministrator (but he is much weaker), he would not neces- 
sarily be entitled to the injunction for -which he applies, as 
against creditors, whose claims are not in judgment. 1 Sto- 
ry’s Eq., § 544. The assignee was created on the 12th of 
May, and on the 16th, etatis four days, he sends forth his 
challenge, he denies to his adversaries any right in the selec- 
tion of weapons, or any voice on the time or place of the 
meeting. He warns them to appear in the forum of his 
own choice on a certain day, there to plead, answer or de- 
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mur, and take the consequences. In the meantime, he wants 
peace to reign. He wants no gage of battle thrown down 
to him elsewhere. He wants all disputes to abide the abitra- 
ment of one general engagement, brought on by himself 
and fought upon ground which he has selected. With-the 
court below, we think he cannot rightfully aspire to such a 
commanding position. The injunction was properly refused. 
Further than this we have no concern, at present, with his 
bill. ; 

2. Passing now to the bill filed by the creditors, one ob- 
ject of which is to break up the assignment, and have the 
assets placed in the hands of a receiver, we think the court 
erred in interfering summarily with the assignee’s possession 
and management. Nothing is alleged against the integrity, 
the solvency, or the intelligence of the assignee. A case of 
real danger to the assets in his hands is not made; nor is it 
shown that the stockholders are wanting in solvency to an 
extent which renders their personal liability, under the 
bank’s charter, a doubtful security to the complainants. 

As the stockholders are bound for the corporate debts, they, 
if fully able to respond to creditors, are deeply interested 
in preserving the assets, in having them speedily collected 
and properly applied, and in making them go as far as pos- 
sible towards discharging all the liabilities of the bank. 
The stockholders stand behind the corporation, and must 
make good all deficiencies—the amount of their stock being 
greatly in excess of the corporate indebtedness. They, 
it seems, are content to let the assignee hold the position in 
which the assignment placed him. They ratified his ap- 
pointment. He has their confidence, and if he misbehaves, 
they must respond on their charter liability. We see no 
good reason to doubt that the assignee will be faithful, and 
should he be unfaithful, it does not appear that he would 
be unable to make satisfaction for his delinquencies, and 
were he to prove unable, the creditors would still have the 
stockholders between them and ultimate loss. Here, then, 
is almost a certainty that creditors will get their rights. 
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They, by this bill, have commenced the prosecution of their 
remedies, which reach, or may be made to reach, all prop- 
erty, corporate or private, to which they can resort for pay- 
ment. And this result will equally follow, whether the 
assignment be upheld or set aside. If, in the progress of the 
litigation, a receiver should become necessary, one can be 
appointed. But to appoint one now, is equivalent to de- 
feating the assignment before any decree has been pro- 
nounced against it, and before danger to the fund has 
become apparent. Taking the bill, the answer, and the 
affidavits, all together, and looking at the whole case, the 
element of danger is wanting, and in the absence of that 
element, the assignee should not have been superseded in 
his functions by the appointment of a receiver. That the 
bank could make the assignment, see 37 @a., 611; and that 
the action of directors de facto, especially after ratification, 
is sufficient, see 56 J0., 251. 

Counsel for the bank and for the assignee cited: Code, 
$1493 et seg.; Code of 1861, §1954; Acts of 1865-6, p. 29; 
37 Ga., 612; Code, §1952. 37 Ga., 611, 614; 56 7b., 155; 
4 Mason, 206; 91 U.S. R., 496; Acts of 1874, p. 242, §§1 
and 3; 1 Saxton’s Eq. Rep., 542; 11 Mass., 288; 5 New 
York, 320; 2 Metcalf, 163; Ang. & Ames Cor., §287; 56 
Ga., 257; 1 Sax. Eq. Rep., 556; 41 Ga., 454, 463; 36 Z6., 
517, 518; 38 Jb. 514, 518; 19 Zb., 490; 16 Wall. 501; 
Code, $$3098, 3149, 1486, 1688, 1494. 

Counsel for creditors cited: 1 Red. Rail. Ca., 187-9; 
Brice’s Ultra Vires, 148, 152, notes, 248, 253; Cent. Law 
Jour., Dee. 3, “1875, p. 785; £b., Oct. 15, 1875, p. 670; 1 
Otto, 45,.56, 58, 65; Her. on Estop., §§572 573, 575, 578, 
580; Big. on Estop., 503; 37 Ga., 611; Code, §§1485 to 
1490; 37 Ga., 619; 19 Wall., 1; 1 Hill, 302; 1 Strange, 
165; 2 Lansing, 81; 2 U. 8. Dig., (New Series,) 100; 1 
Paige Ch. R., 82, 515; 2 Story’s Eq., §§827, 831, 839, 841; 
Burr. on Assign., 623; Code, §274. 
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Judgment in the former case affirmed, and in the latter, 
reversed. 


M. A. Nevin ef al., plaintiffs in error, vs. Privrup Broruers 
& Company, defendants in error. 


On acomplicated state of facts, involving the right of way to a stairway 
essential to the profitable enjoyment by complainants of the upper 
story of a store purchased from one of the defendants, who conveyed 
to the others, this court will not control the discretion of the chancellor 
in granting an injunction restraining defendants from taking down the 
stairway until the whole case can be thoroughly investigated before 
a jury, and determined by regular trial in term. 


/ 


Injunction. Before Judge McCurcuzn. Floyd county. 
At Chambers. October 13, 1877. 


Reported in the opinion. 

R. A. Denny, for plaintiffs in error. 

D. 8. Privtur; Hatsreap Smita, for defendants. 
Jackson, Judge. 


Printup Brothers & Company filed a bill in equity against 
M. A. Nevin, Mrs. R. B. Denny, and Jack King, praying for 
an injunction against them to prevent the tearing down a 
stairway to the upper floor of a certain building in Rome; 
the injunction was granted, and the defendants excepted, so 
that the question is, did the chancellor abuse his discretion 
in the grant of the injunction ? 

The case made by the complainants is about this: 

Daniel 8. Printup had sold a certain lot on Broad street, 
Rome, twenty-six feet front, to Nevin; Nevin owned a lot 
adjoining ; the two lots made enough ground to erect three 
stores. These were erected with rooms above, and in the 
middle store a stairway was built as an entrance to the sec- 
ond story rooms. Printup made a bond for titles to Nevin 
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for twenty-six feet front lot, and after the building was 
erected this bond for titles was assigned over to Daniel 8S. 
Printup, with all the rights, members and appurtenances per- 
taining to the said twenty-six feet lot so built on; and on the 
same day Daniel 8. Printup deeded back to Nevin seven feet 
of the twenty-six, with the rights, members and appurte- 
nances thereof; at the same time Daniel S. Printup made a 
deed to Printup Brothers & Company, the complainants, of 
which firm he was one, of nineteen feet, the title to which 
was left in him, with the appurtenances thereto belonging. 
Nineteen feet front embraced one of the stores; seven feet 
deeded back to Nevin was part of the second store, which 
was upon Nevin’s original lot, except these seven feet, and on 
it—the seven feet—was the stairway. At the time of the 
trade this stairway was the only access to the upper story, 
and it was affirmed on Printup’s side that it was to be per- 


manent. 
The rooms above Printup’s store were rented to the tele- 


graph company, who refused to rent if the stairway at the 
head of which their rooms were located was torn down. A 
larger price was paid for Printup’s store than the other two 
sold for, because the stairway was in and cut off part of the 


middle store. The middle store was sold to Mrs. Eddy, and 
Jack King, her son-in-law, claimed title thereto, or was her 
agent, and had threatened and employed workmen to tear 
down the stairway. On these facts the injunction was asked 
for. The defendants denied that the stairway was to be 
permanent, and set up that now there was another stairway 
erected at the other end, from Printup’s store, of the build- 
ing, communicating with a hall which led to the whole up- 
per building, and denied that anything was said regarding 
a reservation of right to the stairway, or to its use, when 
Printup sold the seven feet to Nevin. On these issues, the 
chancellor, several affidavits being filed in addition to the 
bill and answer, granted the injunction, and we are asked to 


reverse that judgment. 
Taking the facts to be as the chancellor decided them to 
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be, and had a right, from the evidence, so to decide, that the 
whole affair or trade constituted one transaction, whereby 
Printup bought one store from Nevin and sold him back 
seven feet of his original lot of twenty-six feet to make 
Nevin’s middle store-room complete, and that he, Printup, 
took the assignment of the bond with appurtenances to the 
lot, as embracing the use or easement of the stairway, and 
gave more for it on that account, and when he conveyed 
back to Nevin the seven feet and appurtenances, that he only 
did so to complete title in Nevin to the whole middle store, 
with use of the stairway as an easement, still intended to be 
held by Printup under the assignment of the bond made at 
the same time, we cannot say that the chancellor abused 
the discretion with which the law invests him on the subject 
of the grant or refusal of writs of injunction. The injunc- 
tion is only temporary, until a full hearing on all the facts 
can be had before the court and jury; the whole matter will 
be then thoroughly investigated, all the facts will be ascer- 
tained, and the law applicable thereto applied ; and complete 
justice will be better done in the settlement of equities be- 
tween the parties than on the hearing of ex parte affidavits, 
without the right of cross-examination of witnesses and the 
verdict of a jury upon their credibility. 

The case, as it stands, is rather tangled, but we think that 
enough equity can be seen in it to uphold the decision of 
the chancellor to have the case tried on its merits, and we, 
therefore, affirm the judgment. 


Eveentus L. Dovetass, plaintiff in error, vs. Jerrerson L. 
Boynton, defendant in error. 


. Ina civil case, counsel have no right to read to the jury the report 
of a decision by this court. Questions of law must be argued to the 
court. 

. The verdict is supported both by the law and the evidence. 


18 
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Practice in the Superior Court. Newtrial. Before Judge 
Wrieut. Chatham Superior Court. March Term, 1877. 


A ji. fa. in favor of Douglass against R. R. Davis was 
levied on certain land, which was claimed by Boynton. 

On the trial, the evidence for plaintiff was, in brief, as 
follows : 

The judgment was rendered March 16, 1869, and the 
levy made April 15, 1873. Davis had been in possession 
of the land since 1855 or 1856, and was living on it. Claim- 
ant has been cultivating adjacent land. 

The evidence for claimant was, in brief, as follows : 

In 1867, claimant boarded with Davis; the latter was in 
debt, and had several suits and judgments against him ; claim- 
ant advanced money for him to pay off certain of these debts, 
he not knowing there were any more. These advances 
amounted to about $2,500.00. In 1868, he took a deed to 
the land in dispute in repayment of such amount. Since 
that time he has held the land by Davis as his tenant. At 
present there is an exchange of rentals, Davis holding this 
land, and claimant some of his. 

Davis, after testifying concerning the conveyance of the 
land to claimant, stated that, in 1870 or 1871, he and claim- 
ant made a verbal agreement, “that when these troubles 
were over, claimant was to let me have these lands back— 
the home-place—and I| was to let him have lots Nos. 13 and 
14. Since making this verbal contract, I have had exelu- 
sive control over lands levied on, except 15; he has had ex- 
clusive control over 15, 14 and 13.” 

The jury found for claimant. Plaintiff moved for a new 
trial, on the following, among other grounds : 

(1.) Because the verdict was contrary to evidence and the 
law. 

(2.) Because the court refused to allow plaintiff's counsel 
to read to the jury the report of the case of Peck vs. Land, 
2d Georgia Reports, saying he might read it to the court in 
the hearing of the jury. 
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The motion was overruled, and plaintiff excepted. 


A. Hoop; J. J. Buck; C. B. Wooren, for plaintiff in 
error. 


D. A. Vason; B. S, Worn, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, 
under the charge of the court, found the land levied on not 
subject. The plaintiff made a motion for a new trial, on 
the several grounds therein stated, which was overruled by 
the court, and the plaintiff excepted. 

1. It appears from the record and bill of exceptions, that 
the plaintiff's counsel, on the argument of the case before 
the jury, proposed to read to them the case of Peck vs. 
Land, as reported in the 2d volume of Kelly’s Reports, which 
the court refused to allow him to do, but told him he could 
read it to the court in the hearing of the jury, if he desired 
to do so. There was no error in the refusal of the court to 
allow the case of Peck vs. Land to be read to the jury, in 
view of the provisions of the 3d common law rule of prac- 
tice in the superior courts, which declares that, “ In all civil 
cases, questions of law shall be argued exclusively to the 
court, and questions of fact to the jury.” 

2. There was no error in the charge of the court to the jury, 
in view of the evidence contained in the record. The verbal 
agreement that the claimant was to let the defendant in 
ji. fa. have the home-place back after “these troubles were 
over,” from which a trust could be inferred, was not made 
until 1870 or 1871—long after the conveyance of the land 
by the defendant in fi. fa. to the claimant, which was in 
1868. The evidence in the record failed to satisfy the jury 
that the claimant had knowledge that it was the intention 
of the defendant in fi. fa., in making the conveyance of 
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the land, to defraud his creditors, (if, indeed, such was his 
intention,) but, on the contrary, the claimant swore that 
he took the conveyance of the land in payment of a debt 
which the defendant owed him, and did not know that the 
defendant owed a dollar. There being no error in the charge 
of the court, and there being sufficient evidence in the record 
to sustain the verdict, if the jury believed the claimant’s wit- 
nesses, and that was a question for them, the verdict was 
not contrary to law or the evidence, and there was no error 
in overruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 


Z. T. Extineton et al., plaintiffs in error, vs. Camis E. 
Bennett, defendant in error. 


. In order for the plaintiff to recover in an action for overflowing his 
land by the defendant’s mill dam, he is not obliged to prove special 
damages. If his right has been illegally invaded, he may recover 
nominal damages for its vindication. 

. The damages to be recovered as rents and profits, especially where 
some of the land overflowed is uncleared, are not restricted to net, 
clear profit, over and above all expenses—the net gain that an owner 
would derive from land in its condition. The jury should regard 
the capabilities of the land for more profitable use in a changed con- 
dition; and also the obstacles to change presented by the nuisance 
complained of. Keeping up the nuisance should not be a means of 
keeping down the rent. 

. Prescription, as the foundation of a right to overflow the land of a 
stranger, depends, not upon the height of the dam, but upon the reach 
and elevation of the back water; not upon what the dam was capable 
of, but upon what it performed. 

. Damage from charging and saturating the soil with back-water not 
rising above the surface, may be recovered when sued for and estab- 
lished. But a request to charge on the subject, was properly refused 
because too comprehensive. 


. 
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Damages. Mill-dam. Nuisance. Prescription. Charge 
of Court. Before Judge Bucnanan. Fayette Superior 
Court. August Term, 1876. 


Report unnecessary. 


Speer & Srewart; Boynron & Dismvuke, for plaintiffs 
in error. 


R. T. Dorsey, by Horpxuss & Gteyn, for defendant. 


Bieckey, Judge. 


1. This was an action for overflowing land by means of a 
mill-dam. The court charged the jury that “the damage 
which the plaintiff would be entitled to recover, if he is en- 
titled to recover any at all, are special damages, and must be 
proved; they must be proved in order to entitle the plaintiff 
to recover.” It is more than probable that, under instruc- 
tions so definite and positive, the jury would understand that 
they could not give even nominal damages without some 
amount of actual damage was established by the evidence. 
The Code, in section 3070, declares that “general damages 
are such as the law presumes to flow from any tortious act, 
and may be recovered without proof of any amount.” It 
declares also, in section 3065, that “if the injury be small, 
or the mitigating circumstances be strong, nominal damages 
only are given.” The court seems to have read these pro- 
visions as a part of the charge, but they were lost sight of 
when the final rule for the government of the jury was an- 
nounced in the language above quoted. The meaning of 
the court appears to have been that, ¢n this case, there could 
be no recovery except for special damages. But, according 
to the authorities, the c.se is of a character to require a verdict 
for at least nominal damages for the vindication of the 
plaintiff's right, if the jury should believe that there was an 
illegal invasion of his property, though the damage might 
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be inappreciable. 4 Ga., 241; 18 JZd., 539; Angell on 
Watercourses, sections 331, 428, 430, 482; Wood on Nui- 
sances, section 857. There was nothing to the contrary of 
this position meant by anything said or decided in 54 Ga., 
459. The verdict there was not rendered on the basis of 
nominal damages, but of actual damages to a considerable 
amount, and this court would not uphold such a finding 
without evidence to show the extent of the overflow, or to 
indicate the amount of the damage occasioned thereby. 
“For every injury done by another to person or property, 
the law gives a right to recover, and a remedy to enforce it.” 
Code, section 2243. 

2. Another part of the charge of the court complained 
of, was to the effect that the recovery, so far as rents, issues 
and profits were concerned, ought to be restricted to the 
net clear profit, over and above all expenses—the net gain 
that an owner would derive from land in its condition. 
This rule, applied to the uncleared land, would make it rent- 
free, or might do so. If the owner could render his land 
more productive by changing its condition, were it exempt 
from the nuisance complained of, he ought to be allowed to 
charge for the use of it with some reference to its capabilities. 
Precisely how far that element should go to increase the 
rental beyond what the occupation of it would be worth as 
mere woodland, should be left to the jury under all the facts 
and circumstances of the-case. The main injury to the 
owner in the matter of rents and profits, might be that he 
is prevented by the nuisance from putting the land in a con- 
dition to yield a net income, or, indeed, any income what- 
ever. As it is, it may be dead capital, and the real grievance 
may be that the defendant’s wrong-doing keeps it so. If 
the plaintiff, without his consent, is to furnish the defendant 
with land to be overflowed by the defendant’s. mill-pond, 
the compensation in damages should, perhaps, be equal, at 
least, to the lawful interest upon the value of the land so 
overflowed, computing the value at not less than it was when 
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the overflow took place. Where the defendant’s wrongful 
act excludes the plaintiff entirely from any enjoyment or 
profitable appropriation of land which belongs to the plaintiff, 
though the land be in no condition to rent out or yield a 
profit, the defendant cannot rightfully or reasonably object 
to paying, by way of rent, interest upon its value. Of course, 
where the plaintiff's enjoyment of the property is not inter- 
fered with to the extent of total exclusion from any part of it, 
a part yielding, or still capable of yielding profit, should not 
be counted against the defendant at the full rate. An ade- 
quate percentage should be deducted, the jury making the 
apportionment according to the apparent justice of the case. 
In adverting to interest as a measure of rent, where no other 
is practicable, we are not ruling that the law prescribes it, 
but that the law permits it. The jury should not be cut off 
from it as a means of arriving at the actual damages. And, 
after all, in the absence of circumstances of aggravation, the 
actual damages will be the measure of recovery.—Code, sec- 
tion 3065; 47 Ga., 260. We guard our observation as to 
interest still further by saying, that in the present case the 
evidence was, perhaps, not full enough to enable the jury to 
take interest into consideration. But, we think, the court 
should have given in charge a more liberal rule as to rent 
than the one given—a rule that would have allowed the jury 
to regard the capabilities of the land for profitable produc- 
tion in a changed condition, if the change was rendered im- 
practicable or more difficult by the nuisance complained of. 
The charge of the court did not confine the jury to rent as 
the only element of special damage, but gave them full scope 
to consider all other matters of special damage which the 
evidence might be found to establish. It is possible that 
the presiding judge may have intended this enlargement of 
the inquiry as reaching to some or all of the circumstances 
which we treat as bearing on the question of rent. He 
seems, however, to have repeated, with emphasis, that the 
profit to be allowed as damages was net profit—net gain 
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on the land in its actual condition. In our opinion, the 
charge was erroneous. 

3. If we do not misunderstand the evidence as it bears on 
the subject of prescription, there was nothing to call for any 
charge whatever on that subject. The mill and the plain- 
tiffs land never belonged to the same person, as was the 
case in 53 Ga., 245; nor did an easement to flow any of the 
plaintiff's land have a beginning in a known grant, as was 
the case in 54 /6., 459. We do not observe in the record 
any evidence that the ancient dam backed the water upon 
the plaintiff's land at all. The evidence is so voluminous, 
that a further study of it may be requisite to arrive at the 
exact truth on this point; but it is not necessary that we 
should sift it in order to lay down the rule that must govern 
the case on the element of prescription. We notice that 
there is evidence tending to show that the plaintiff's land 
became affected by the dam, for the first time, in 1867 and 
1868. Grant that to be so, whether it was the first dam or 
the second, and whether the dam now complained of be 
higher than the ancient dam or not, there can be no right by 
prescription. For it is not the height of the dam, but of the 
water, that injures the plaintiff. Until the water was raised 
so as to inflict damage on him, he had no right of action, 
and, of course, not until then did any prescription begin to 
run as to him. Twenty years from that time would be 
requisite to complete the prescriptive period, and bar him 
from controverting the easement. Suppose, however, that 
some of the plaintiff's land had been overflowed by the dam 
for twenty years, that would confer no easement to over- 
flow more of it by the same dam, or by a new dam of the 
same height. The doctrine of tightening a dam, announced 
in 53 Ga., 245, is not to be applied in such a case as this. 
There, there was privity of estate; here, there is none. 
Because a man submits for twenty years to have an acre of 
his land covered by back-water, must he submit, the twenty- 
first year, to have two acres covered? Suppose the dam, 
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without being raised any higher, should become sufficient to 
throw the water back into his house, must he move out? 
The true rule as to prescription is, that the right is measured 
by actual user, and not by capacity for more extended use. 
51 Ga., 378; 25 Penn., 519; 52 N. H., 262; Angell on 
Watercourses, § 379; Wood on Nuisances, sections 420, 422, 
704. And the right does not begin to run until an action- 
able injury has been inflicted. b., § 706. 

4, A request by the plaintiff was made to charge the jury 
touching damage to the land by percolation or seeping. 
Injury by charging and saturating the soil, without over- 
flowing the surface, if caused by the dam, would certainly 
entitle the plaintiff to redress, if sued for. Wood on Nuis- 
ances, section 120. But it would be best to set forth that 
form of injury distinctly in the declaration, so that the de- 
fendant might be prepared to meet it. The request, as set 
forth in the motion for new trial, was too comprehensive. 
It sought to make the defendant responsible for backing 
water “up to or near the line of plaintiff's land.” Unless 
the back-water came in contact with the plaintiff's soil, the 
consequences were not within the scope of the present ac- 
tion. There was no error in refusing the request. 

Cited for plaintiff, Code, sections 2218, 2227, 2231, 3013, 
3018, 3020, 3065, 3070, 3071, 3073; Wash. on Easements, 
top pages, 294, 295, 328, 329, 659; 7 Gray, 194; 10 Cush., 
191; 16 Pick., 241; 19 Wend., 309; 24 Ala., 130; 7 Mo., 
307; 17 Conn., 288; 34 Ala., 553; 3 Vt., 308; 17 Barb., 
654; 4 Ga., 241; 40 Zb., 94; 43 N. H.,569; 42 Penn., 67; 
9 Pick., 59; 5 Ohio, 320; 2 Green Ch., 25; 7 Watts and S., 
9; 17 Texas, 590; Wood on Nuis., 319; Sher. and Red. on 
Neg., § 575, note 1; Angell on Water-courses, § 523, note. 
For defendant, 54 Ga., 84, 459; 53 7b., 245; 56 Zb., 353 ; 
51 J6., 582. 

Judginent reversed. 
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G. W. Easrerutn et. al., plaintiffs in error, vs. M. E. Ry- 
LANDER é¢. al., administrators, defendants in error. 


1. A contract to return in the autumn an amount of corn more in excess 
of that borrowed the preceding winter than seven per cent, thereon, 
is not usurious. 

. Where the vendee and vendor agreed, on the representation of a 
third party, as to the quantity of corn in two cribs, to estimate it at 
that quantity, the vendor having proposed to measure and the vendee 
declining to do so, and where the vendee gave his note therefor in 
December, and the same having been lost, gave another note for the 
same quantity of corn in the following June, after much of it had 
been fed away, and never complained of a deficiency in quantity until 
all the corn was gone: 

Held, that the vendee should pay for the corn at the estimated quantity, 
and that a verdict to that effect was properly sustained by the pre- 
siding judge. 


Usury. Contracts. Vendorand purchaser. Sales. Be- 
fore Cuas. F. Crisp, Esq., Judge pro hac vice. Sumter Su- 
perior Court. April Term, 1877. 


Reported in the opinion. 


Hawkins & Hawetns, for plaintiffs in error. 


B. P. Hous; DuPont Gurrry, for defendants 


Jackson, Judge. 


This was a suit brought on a note for nine hundred and 
twenty-six bushels of corn. Under the charge of the court, 
the jury found for the plaintiffs, when the defendants made 
a motion for a new trial, which was overruled, and they ex- 
cepted. 

1. Two questions are made for our adjudication. One 
hundred bushels of corn, in addition to the quantity furnished 
in December, was to be paid back by the vendee or bor- 
rower, being more than seven per cent. upon the quantity 
loaned ; and one question is, was this usury ¢ 
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We think not. Corn fluctuates in value; at one time of 
the year it commands one price, at another time another. 
It is an article that is liable‘ to shrink, and, when freshly 
gathered, is greater in bulk and heavier than after it stands 
awhile. It may be very scarce, and command a high price 
in winter and spring, and in the ensuing fall, after a large 
crop, it may be very cheap. It is not like gold—currency 
—the circulating medium of the country—passing from 
hand to hand at approximately uniform value. Therefore 
we think that laws against usury do not apply to such articles 
as corn. And the old Code, section 2023, defines usury to 
be “the reserving and taking, or contracting to reserve and 
take, either directly or by indirection, a greater sum for the 
use of money than the lawful interest.” This is not in the 
Code of Irwin, Lester and Hill, because, when it was com- 
piled, the usury laws were not of force. It is true that in 
Cobb’s Digest, page 393, usury is differently defined to be 
the reserving or taking more than seven per cent. for the 
principal, on money, goods, wares or merchandise, or other 
commodities whatsoever. But the Codes of 1861 and 1868 
altered this statute by expressly confining usury to the loan 
of money. And even if the statute of 1845, above referred 
to in Cobb, were now in force, upon a statute very similar, 
the supreme court of Florida held that corn, so fluctuating 
in value, was not embraced. 12 Flor., 552. 

Such is the reason and spirit of the law, and the practice 
of our people accords with this view of it. Nothing is more 
common than for one neighbor to borrow corn of another 
in spring, and agree to return more in quantity in the autumn ; 
and nobody ever dreams of violating any law against usury 
if more is returned than an increase at the rate of seven per 
cent. per annum. 

2. The other point made is this: Rylander and his co-exec- 
utors let Easterlin e¢ a/. have two cribs of corn, in December, 
1871, and took their note for the return of nine hundred and 
twenty-six bushels in November following—that being the 
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quantity which the two cribs were estimated to hold by a third 
person, who had put the corn therein. Rylander proposed 
to measure again, but Easterlin declined, and the corn was 
taken by agreement at the estimate of the third person. 
Easterlin used it on the farm, feeding it away until June, 
when the note was lost; and, at the request of Rylander, 
another, dated back, and for the identical quantity of corn, 
was given in its stead. Afterwards, when all the corn was 
fed away out of both cribs, and when pay-day arrived, East- 
erlin complained that the quantity of corn he got in the 
cribs was some one or two hundred bushels short. The jury 
found against him, and the court refused to disturb the ver- 
dict. We think that the court did right. Easterlin should 
have had the corn measured. Nobody cheated him. He 
cheated himself, if he did not get the quantity he gave his 
note for. The principle ruled in 20 Ga., 242, and again in 
55 Ga., 484, controls this case. Besides, after he had used 
up a large portion of the corn—more than half—he renewed 
his promise to pay the same quantity by renewing the lost 
note for the same amount; and never complained at all 
until all the corn was fed away, and when it was very diffi- 
cult to ascertain the true quantity. The only proof of any 
consequence which he had was to the effect that he filled 
up the larger crib, and, measuring by wagon loads poured 
into it, it measured up only so much, less than he said Rylan- 
der estimated, or, rather, than the third person estimated that 
larger crib to have contained ; but the smaller crib was not 
measured even after this fashion. 

The charge of the court was fair, and the verdict, we think, 
right. Possibly there may have been slight errors in the 
charge; but the verdict could not have been properly other 
than it was, if any correction were made therein ; and there- 
fore the motion for a new trial was properly overruled. 

Judgment affirmed. 
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Atvin D. Porrer, plaintiff in error, vs. Joun Prasopy, ad- 
ministrator, defendant in error. 


1. Where the grounds of a motion for a new trial are not certified to 
be true by the presiding judge, they cannot be considered. 

2. The verdict being contrary to evidence and the principles of equity, 
a new trial is ordered. 

JACKSON, Judge, concurred. 


Practice in the, Supreme Court. New trial. Before 
Judge Crawrorp. Muscogee Superior Court. May Term, 
1877. 


Reported in the decision. 

L. T. Downrxea, for plaintiff in error. 

Prasopy & Brannon, for defendant. 
Warner, Chief Justice. 


It appears from the record in this case, that in the fall of 
1876, John W. Brooks, druggist, doing business in Colum- 
bus, departed this life intestate; that John Peabody, Esq. 
became administrator on his estate; that the intestate, at the 
time of his death, had in his possession a “soda apparatus,” 
which was advertised for sale by the administrator and 
claimed by A. D. Puffer as his property. On the trial of the 
claim, the jury found a verdict in favor of the administrator, 
whereupon the claimant made a motion for a new trial on 
the several grounds therein stated, which was overruled by 
the court, and the claimant excepted. 

1. Inasmuch as the alleged grounds of error contained in 
the motion are not certified by the judge to be true, we can- 
not consider them. Our judgment, therefore, will be con- 
fined to the grounds “that the verdict was contrary to the 
evidence and the principles of justice and equity; that the 
verdict is decidedly and strongly against the weight of the 
evidence, and that it is contrary to law.” 
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2. We shall examine the evidence as we find it in the 
record, the same having been admitted without objection, so 
far as it appears therefrom. The administrator proved that 
the soda apparatus in controversy was in Brooks’ possession 
at the time of his death; that he advertised it for sale as his 
property in the due course of administration, when it was 
claimed by Puffer as his property. The claimant then of- 
ferred in evidence the following order from the intestate : 


ORDER UNDER CONTRACT. 
Co._umsvs, Ga., February 11, 1876. 
A. D. Purrer, Manufacturer of Soda Water Apparatus, 48 Portland 
street, Boston: 

Please forward to my address, No. 107 Broad street, Columbus, Ga., 
on or about ...., at prices annexed, one No. 12 Winter King, four 
minerals, (two of the mineral faucets to be pendent style), Italian marble 
body, and overlaid with Formossa marble; black marble base, etc. 
Parian marble figures (where the silver plated gas pedestals generally 
are) with shade and canopy, for water, complete 
One No. 30 Generator 
Six No. 151. Fountains (to charge 10 gallons soda water) at $40. 

Half dozen tumbler-holders your agent agrees to give 


$1,275 00 
Which I hereby agree to purchase for the sum of twelve hundred and 
seventy-five dollars as above, upon the following terms, and upon the 
usual conditions of Puffer’s contract for sale this season, to be signed 
by me, upon receipt of the goods: 

Terms—I hereby agree to pay the sum of nine hundred and twenty 
dollars, in one year, with interest at 7 per cent., and I hereby agree to 
give my octagon soda apparatus and my No. 18 generator, which your 
agent agrees to take for three hundred and fifty dollars. And I hereby 
agree to give my five copper fountains, which your agent agrees to buy 
at the market value; and please discount the value of said fountains 


from the said nine hundred and twenty dollars. 
[Signed] Joun W. Brooks. 


It appears from the evidence that the contract was made 
with the claimant’s agent Welds, at Columbus, about the 
time the foregoing order bears date, the agent leaving with 
Brooks, the intestate, printed blanks to be filled up, contain- 
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ing the terms of the contract, of which the following was a 
part thereof: 


[LEASE. ] 
A. D. PUFFER, 
Manufacturer of the Frigid Soda and Mineral Water Apparatus. 


No. 48 PorTLAND STREET, Boston, MAss., ........ , 187. 


Know all men by these presents, that ...., of ...., State of ...., 
have hired, leased and received of A. D. Puffer, of Boston, Common- 
wealth of Massachusetts, for the term, to-wit: .... years, .... months, 
ending ...., 187.., subject to the conditions herein stated, the follow- 
ing described goods and chattels: ..........cccccccscccccccsccccccens 
manufactured by the said A, D. Puffer, and numbered ...., and .... 
do promise and agree with the said A. D. Puffer, his representatives 
and assigns, to pay him, or them, for the possession and reasonable use 
thereof, for said term, the sum of .... dollars as rent, to be paid .... 
in the installments set forth in the several notes given by .... therefor, 
Oe Ie si 6 wa ehis sa sn anne ae dite eed stents hs aa eae aoe ; 
and it (is) provided that said property hereby leased, is not to be re- 
moved from the premises where now located, No. .... street, in said 

, nor the interest of the lessee, under this lease, to be transferred 
without the consent of said A. D. Puffer, in writing thereto first ob- 
tained. 

Aud it is further provided, that upon the full payment of the several 
notes aforesaid, all claim and title to said property, on part of said Puf- 
fer, shall cease, and the whole title shall vest in said lessee as owner; 
but upon any breach of the provisions of this lease, especially upon 
failure by the said lessee to pay the several notes or either of them, as 
they become due and payable, then this lease and any and all claim or 
right on the part of said lessee, under the same, or to the further use 
and possession of said property, shall be thereby terminated, and the 
said A. D. Puffer may thereafter, at any time, enter the premises where 
said property may be, and resume possession of the same, without pro- 
cess of law, or let or hindrance from the lessee; and such of the afore- 
said notes as mature after said Puffer has resumed possession of said 
property, shall be taken and held to be void, and returned to the lessee 
upon demand. 

Witness .... hand and seal this .... day of 
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Puffer, or order, 
received. 


The evidence of the agent is, that when Brooks received 
the apparatus he was to fill up the blank note for the amount 
agreed on, sign the same, as well as the other paper, and 
transmit both to A. D. Puffer, the claimant, which he failed 
to do, although the claimant forwarded to him a similar blank 
filled up, with a note for the amount agreed to be paid, 
which Brooks promised claimant’s agent he would sign and 
forward to him on the receipt of said apparatus. It was the 
intention of the parties, as stated by the agent who made the 
contract, that the title and ownership of the apparatus should 
not vest in Brooks, the intestate, until it was paid for in full, 
which it is not pretended has been done. The evidence, as 
we find it in the record, shows clearly, we think, that the 
sale of the apparatus by the claimant to Brooks, the intestate, 
was a conditional sale, and that the title thereto was not to 
vest in him until it was paid for. The fact that a part of 
the contract between the parties was called a “lease” did not 
alter or change its legal effect; the question would still re- 
main: what was the contract between the parties, as shown 
by the evidence in the record? In view of the evidence, as 
we find it in the record, the verdict of the jury was contrary 
to the evidence and the principles of justice and equity, the 
only slight evidence in favor of the verdict is, that the ap- 
paratus was in the possession of the intestate at the time of 
his death. In our judgment, the court erred in overruling 
the claimant’s motion for a new trial. 

Let the judgment of the court below be reversed. 


Jackson, Judge, concurred as follows: 


I doubt the correetness of the judgment of reversal, be- 
cause the evidence of the agent of Puffer is all illegal, the 
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agent being an incompetent witness for the reason that 
Brooks, Peabody’s intestate, was dead, and the suit was against 
the administrator. I doubt whether a case should be sent 
back on the ground that the verdict is contrary to law and 
evidence, when the evidence, to which it is contrary, is, on 
its face, illegal, though not objected to on the trial, so far as 
the record shows. 


Axsert B. Ross, administrator, plaintiff in error, vs. the 
CrenTRAL Rattroap AND Bankine Company, defendant in 
error. 


This case is controlled by the case of Ross, administrator, vs. The Centra! 
Railroad and Banking Company, 53 Ga., 371, the fraudulent trans- 
action out of which the two cases arose being one and the same, and 
the principle of stare decisis must be applied. 


Prescription. Stare decisis. Before Judge Hill. Bibb 
Superior Court. April Term, 1877. 


For the facts, see the opinion. 


J.. Ruruerrorp, for plaintiff in error. 
R. F. Lyon, for defendant. 
Jackson, Judge. 


This was an action of ejectment, which turned upon the 
following facts: Wm. Bond died in 1851, leaving a will de- 
vising his lands to two only children of his daughter, who 
married O’Connor first, the father of the children, and Kap, 
her present husband, before her father’s death. Mrs. Kap 
destroyed the will, and kept the fact concealed from her 
children and son-in-law, plaintiff's intestate, who married 

19 
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one of the grand-daughters of Bond before the latter’s death. 
Dillard, in 1856, finding that Mr. and Mrs. Kap were sell- 
ing the property, and not knowing of any will, took out 
letters of administration on Bond’s estate, and sued a per- 
son to whom they had sold a lot in 1857, was defeated in 
the suit, as Mary Kap was the only child of Bond. Dillard 
knew nothing of the will until 1868 or 1869, when he estab- 
lished a copy of it, and brought suit in 1871. His wife was 
sixteen when he married her, and lived twelve years and 
died, the other devisee having died without issue previously, 
leaving Dillard, as heir of his wife, entitled to the devise. 
Kap and wife knew of the will and devise when they deeded 
the land in dispute to Mrs. Clark, in 1852, for value. Mrs, 
Clark, in 1855, conveyed it to her children, reserving life 
estate in herself; after her death, the guardian of the chil- 
dren legally sold the premises to Emma Wright, in 1866, 
and in 1869 Emma Wright sold to Maxwell, and Maxwell, 
the same year, to defendant—the Central Railroad and 
Banking Company. Neither Louisa Clark, who bought in 
1852, nor any subsequent purchaser, had notice of the fraud 
in destroying the will, and the possession was continuous 
and uninterrupted until suit by Dillard, in 1871. Dillard 
died pendente lite, and Ross was made administrator and 
party in his stead. 

On these facts, which were submitted to the court with- 
out a jury, the court rendered judgment for the defendant, 
on its title, by prescription, and plaintiff excepted. So that 
the single question made is this: Is the railroad company, 
being an innocent purchaser without notice, in possession of 
land more than seven years by itself, and other purchasers 
equally pure, protected by prescriptive title against the true 
owner by chain of title, though such owner did not discover 
the fraud until a short time before he died; or, in other 
words, is a prescriptive title, acquired by seven years’ pos- 
session, in the hands of an innocent purchaser, without no- 
tice of the fraud, good against the holder of the legal title, 
who sues as soon as he discovers the fraud ? 
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The question was decided by this court in a case arising 
under the same state of facts existing in this case, on a part 
of the identical lands devised in this destroyed will, and sold 
originally by the same party who first conveyed in this case— 
indeed, a part of the same lot, as we understand from the 
two cases. It is almost res adjudicata. At least stare de- 
cisis must be applied to the principle which controls this 
part of the same property, a portion of which was adjudi- 
cated before. 53 Ga., 371. 

It would look exceedingly awkward, to say the least, to 
have two decisions on the identical facts embracing parts of 
the same lot diametrically different ; and, whilst the chief 
justice adheres to the views expressed in his dissenting opin- 
ion in 53 Ga., 371, yet he concurs with the other members 
of the court in the propriety of applying the principle of 
stare decisis to this case, as it is the same transaction which 
was passed upon before. 

Judgment affirmed. 


Sautssury, Respess & Co., plaintiffs in error, vs. Joun D. 
McKe tar, defendant in error. 


. The sayings of a person in possession of personal property, such as 
cotton, on his way to deposit the same in a warehouse, derogatory to 
unincumbered title in himself, are admissible against all persons hold- 
ing under him. 

. Where Saulsbury, Respess & Co., received cotton on which McKellar 
had a special lien for rent as landlord, with full knowledge thereof, 
and McKellar sued out, or was about to sue out, a distress warrant 
for the rent thereon, and Saulsbury, Respess & Co., informed Mc- 
Kellar that there was cotton enough to pay what the tenants owed 
them and him too, and thereby McKellar was prevented from assert- 
ing his landlord’s lien by distress, and the cotton was converted to the 
use of Saulsbury, Respess & Co. : 

Held, that an implied promise to pay the rent arose ez equo et bono from 
these facts, and that McKellar was entitled to recover the rent of the 
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land on which the crop was made to the extent of the value of the 


cotton. 
. The landlord’s special lien for rent on the crop raised on the land 


rented, dates from the maturity of the crop, and is superior to all 
liens except taxes. 


Evidence. Landlord and tenant. Contracts. Liens. 
Before Judge Hitt. Bibb Superior Court. October Ad- 
journed Term, 1876. 


McKellar brought assumpsit against Saulsbury, Respess & 
Co., alleging, in substance, as follows: He rented a certain 
plantation in Bibb county to P. M. and W. H. Curry, and 
took a rent note for $200.00, to be paid out of the proceeds 
of the first cotton gathered. From the cotton raised on the 
place, the Currys carried six bales to defendants to be sold 
on commission in the usual manner, which wasdone. Plain- 
tiffs lien for rent (due and unpaid) of the place had attached 
before such receipt by defendants, and they had notice of 
the same. Nevertheless, they have sold the cotton and con- 
verted the proceeds to their own use, and thus have under- 
taken and promised to pay plaintiff $194.00, besides interest. 

Defendants pleaded the general issue, and denied any con- 
tract or notice of lien. 

On the trial, the evidence for plaintiff was, in brief, as 
follows: He rented the place and took the note as alleged 
in the declaration. Only the two Currys mentioned signed, 
but there were several others in the family who agreed to it 
verbally. He had several conversations with members of 
the defendants’ firm; stated to one of them in May of that 
year (1873) who were his tenants; told defendants that the 
Currys needed assistance, and after he received his rent, they 
could take the rest of the cotton. Soon after, one of the 
Currys brought him a draft from defendants to sign, and 
upon inquiring why they wanted his signature, he was in- 
formed that it was because otherwise he might take the cot- 
ton by his superior lien. About the time he thought cotton 
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ought to be picked, he saw W. N. Curry go by his house 
carrying cotton to defendants’ warehouse ; he asked where 
the cotton came from, and was informed that it was raised 
on his place. Six bales were thus carried. He went to the 
defendants, and asked how much cotton they had from the 
Currys; they replied that he need not trouble himself about 
the amount, as there was enough to pay both them and him. 
He did not trouble further about the matter, and delayed 
taking legal steps to secure himself. Shortly after, probably 
the next day, he wanted money, and thought he would sell 
his share of the cotton. When he called on defendants, they 
would not give him a positive answer; said they did not 
know whether either he or the Currys had cotton there. 
After some talk, he went off, and took out a distress warrant. 
The officer could not find the cotton, and they declined to 
point it out; they had sold it. It was worth about fifteen 
cents a pound. 

The evidence for defendants was, in brief, as follows: 
They did not know until the beginning of proceedings 
against them that P. M. Curry was a tenant of plaintiff; do 
not remember his ever so stating before he took out the dis- 
tress warrant. M. P. Curry (ason of P. M.) applied to them 
for money; he said he was a tenant of plaintiff; hence they 
sent him to plaintiff with the draft to sign. One morning 
the plaintiff went into defendants’ office and said that Curry 
had six bales of cotton in their hands, and that he owed 
plaintiff a certain amount for rent. Nothing was said as to 
where the cotton was raised. One of defendants replied if 
that was so, there was enough to pay them both; on inves- 
tigation he found there were only four bales belonging to 
P. M. Curry and one small one belonging to W. A. Curry. 
There is some evidence to identify him with W. N. Curry. 
Defendants sold the cotton and applied the proceeds to the 
payment of advancements made by them. One of defend- 
ants testified that, after the conversation with plaintiff, they 
apprehended trouble, and hence sold the cotton. 
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The jury found for plaintiff. Defendants moved for a. 
new trial, on the following among other grounds: 

1. Because the verdict was contrary to law and the evi- 
dence. 

2. Because the court allowed plaintiff, over defendants’ 
objection, to testify as to the admissions of Curry that the 
cotton was raised on his place. 

3. Because the court erred in charging as follows: “I 
charge you that the landlord has a lien on crops raised on the 
plantation for rent, which is paramount to all other liens ex- 
cept taxes and things of that sort; he has a superior lien to 
anybody furnishing supplies, or any contract the tenant 
makes with other people. And the lien exists without suing 
out a distress warrant; the lien exists as soon as the cotton 
is raised.” 

The motion was overruled, and defendants excepted. 


E. F. Best; G. W. Gustin, for plaintiffs in error. 


J. C. Rurnerrorp; Hirt & Harris, for defendant. 


Jackson, Judge. 


McKellar sued Saulsbury, Respess & Co., in asswmpsit, 
on an implied promise on the part of the defendants, to pay 
him the value of certain cotton on which he had a lien, the 
same having been raised on land which McKellar had rented 
to certain tenants by the name of Curry, and which the de- 
fendants had converted to their own use, after notice of 
plaintiff's lien, and alleging that they received the cotton 
subject to said lien. 

The defendants pleaded the general issue, and denied all 
notice of the lien. The jury, on this issue, found for the 
plaintiff, when the defendants moved for a new trial, which 
motion was overruled, and the defendants excepted. 

When this case was brought by the defendants here be- 
fore, we granted a new trial, on the ground that the court 





AUGUST TERM, 1877. 305 
Saulsbury, Respess & Co. vs. McKellar. 


erred in charging the jury, that if land was rented to the 
Currys by McKellar, and cotton was raised on that land, 
that then they might infer that this cotton at Saulsbury, 
Respass & Co.’s warehouse, stored as the cotton of Peter M. 
Curry, and sold by them, was the cotton raised on McKel- 
lar’s farm, and that it devolved on defendants to prove that 
it was raised elsewhere. We held that the burden was on 
McKellar, the landlord, to show that this cotton was raised 
on the land which. he had rented to the Currys. 

1. On the present trial, now brought here, it seems that 
the plaintiff, McKellar, assumed this burden, and proved 
that the cotton was raised on his land, provided certain evi- 
dence was admissible. And the first question is, was it legal 
for McKellar to testify that the Curry who carried the cot- 
ton to Saulsbury, Respass & Co.’s warehouse, while taking 
it there on his wagon, told him (McKellar) that it was raised 
on his land. If that evidence is legal, the fact was proved ; 
if it was not legal, the fact that the cotton was raised on 
McKellar’s land, and that he had the special lien, was not 
proved. 

We think that it was admissible and legal to prove by 
these sayings of Curry, while in possession of the cotton, 
that it came from McKellar’s, and that McKellar had the 
landlord’s lien. The principle is, that what one in posses- 
sion of property says derogatory to his title, is admissible, if 
made before any adverse title accrued. 8 (a., 66; 15 Ga., 
202; 20 Ga., 240. Here, Saulsbury, Respass & Co. claimed 
title from Curry, and so did McKellar hold his lien, and the 
principle ruled in the cases cited fully covers the question 
now made in this case. 

2. It would seem, then, that the plaintiff has brought him- 
self within our ruling before, and is entitled to recover. 
The proof was by the plaintiff, (and it was with the jury to 
believe him or not, as they saw fit,) that the defendants had 
notice of the lien, admitted that they had the cotton, and 
that it was enough to pay off what the Currys owed the 
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plaintiffs and themselves, too, and that he was, by this state- 
ment, prevented from levying a distress warrant which he 
had sued out. These facts raised an implied asswmpsit to 
pay McKellar when the cotton was sold, and, under all the 
facts, if he was believed, he was entitled to recover. It will 
be seen that this case differs from 57 Ga., 404, quoted by 
counsel for plaintiffs in error. A distress warrant was sued 
out here, or about to be, when the plaintiff was lulled into 
security by the implied promise that the defendants would 
pay him when they sold the cotton; while there, nothing of 
the sort occurred, and the question was, in that case, in 
whom was the title—in the landlord or the tenant /—and it 
was held to be in the tenant, but subject to the lien of the land- 
lord. There was no implied promise at all there, or any 
lulling the landlord into security, but a naked attempt to 
waive the ¢ort and sue in asswinpsit on the title of the land- 
lord. . 
3. In respect to the priority of the landlord’s lien on the 
crops raised on his land for the year he rented it, there can 
be no doubt. It lias been, over and again, so ruled by this 
court, and the Code itself is plain. Code, $1977. Nothing 
in 57 Ga., 404, antagonizes the principle that the lien of the 
landlord on the crop raised on his land the year when he rented 
it, dates from the maturity of the crop ; but the doctrine is as- 
serted there. In that case, however, the landlord attempted 
to assert his priority of lien for the rent of other lands rented 
to the tenant, as well as the particular tract or lot which 
made the crop levied on; and we held that his lien was spe- 
cial and superior as to the rent of the land on which the 
crop was raised, dating from maturity of crop as to that rent ; 
but that it was general, and dated from the levy on the crop 
as to the other land which had not made the crop levied on. 
On the whole, there have been three verdicts, all for the 
plaintiff ; the verdict this time is sustained by the evidence, 
and meets with the approval of the judge who tried the 
case ; no law has been violated, and we feel constained to 
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end the litigation by affirming the judgment. See 57 Ga., 
277. 
Judgment affirmed. 


Vanus Jenninas, plaintiff in error, vs. THe Strate or Gror- 
eta, defendant in error. 


. Where two grades of an offense are charged in different counts of an 
indictment, and the evidence shows that the crime was committed 
by the defendant, but leaves in doubt the grade, he should not be 
acquitted, but the jury should give him the benefit of the doubt by 
finding him guilty of the lower grade. 

. The evidence is sufficient to support the verdict. 


Criminal law. Indictment. Before Judge Rice. Oconee 
Superior Court. July Term, 1876. 


The following statement of facts, shown by the evidence, 
when taken in connection with the decision, sufficiently re- 
ports this case: The owner of a dwelling house in Oconee 
county left it about 4 o’clock in the afternoon, and returned 
about the same hour on the next day, December 12, 1875. 
In the meantime the house was broken open and entered, 
and certain articles were stolen therefrom. A lamp had 
been moved from the place where it was left, matches had 
been lit, and the partially burned ends left on the floor. 
The prisoner was familiar with the premises; he was seen 
cutting wood about half a mile from the house after twelve 
o’clock on the night of the 11 of December. Most of the 
stolen property was traced to his possession shortly after the 
commission of the crime. He sold several of the articles, 
and made conflicting statements as to the manner in which 
he became possessed of them. 


Emory Speer, by A. 8. Crayton and Frank Hara son, 
for plaintiff in error. 
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A. L. Mrrcue tt, solicitor general, by Jackson & Lumpkin, 
for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of “ burglary,” 
and on the trial therefor was found guilty of burglary in 
the day time. A motion was made for a new trial on the 
several grounds therein set forth, which was overruled by 
the court, and the defendant excepted. 

1. There were two counts in the indictment, in one of 
which the defendant was charged with the offense of burglary 
in the night-time, and in the other he was charged with the 
offense of burglary in the day-time. It was insisted on the 
argument for the plaintiff in error that the evidence did not 
show whether the offense was committed in the day or night 
time, and therefore the verdict was wrong. There is suffi- 
cient evidence in the record that a burglary was committed, 
but, from that evidence, it is somewhat doubtful whether 
the offense was committed in the day or night, and the jury 
gave the defendant the benefit of the doubt by finding him 
guilty of the lesser grade of the offense. 

2. The fact that some of the articles in the house which 
was broken open and entered were soon thereafter found 
in the defendant’s possession, and of which possession he 
failed to give a satisfactory account, together with the other 
circumstances detailed in the evidence, was sufficient, in our 
judgment, to support the verdict of the jury; and, as the 
presiding judge was satisfied with it, we will not interfere. 

Let the judgment of the court below be affirmed. 


Boswett Moveuon, plaintiff in error, vs. Tue Srare or 
Gerorat, defendant in error. 


1. Though the supreme court may think a case resting on circumstantial 
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evidence, admits of two opinions, where the charge of the court is 
perfectly fair and legal, and there have been two verdicts of guilty, 
both of them satisfactory to the presiding judge, and where the evi- 
dence strongly tends to support the conviction, the refusal of a new 
trial will not be disturbed. 

. Grossly improper remarks by a juror before his qualification may be 
explained by him, and if made solely for the purpose of avoiding 
jury duty, they will not render him incompetent. 

3. A juror will not be heard to impeach the verdict by disclosures of 
what took place in the jury room in the course of the deliberations. 


Criminallaw. New trial. J ury. Before Judge Wricur. 
Dougherty Superior Court. April Adjourned Term, 1877. 


Report unnecessary. 
G. W. Warwick; H. Morea, for plaintiff in error. 
W. O. Fieve, solicitor general, for the state. 


Bieckxrey, Judge. 


This is a second verdict of guilty. See 57 Ga., 102. Each 
time the judge below acquiesed in the verdict, and refused 
a new trial. On the former writ of error, we thought the 
charge of the court slightly erroneous. The charge, as given 
on the last trial, is favorable to the prisoner, and no part of 
it is excepted to. The whole of it is set out in the record, 
and it is, in all respects, a proper and legal charge. The evi- 
dence is circumstantial, and admits of two opinions. Rea- 
soning upon it fairly and impartially, different minds could 
arrive at opposite conclusions. This being so, the true ques- 
tion is whether the conclusion of the jury, approved by the 
judge who presided at the trial, shall stand, or whether the 
members of this court shall overturn the verdict on doubts, 
mere doubts, which they may entertain of the prisoner’s 
guilt. He may not be guilty, but two juries of the vicinage 
have found him guilty, and the evidence is not absolutely 
insufficient. It has weak places, but the main facts go to 
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implicate the prisoner; and that some one perpetrated the 
offense admits of no question. With some hesitation we 
concur with the presiding judge in upholding the verdict. 

2. As to the expressions by one of the jurors, used before 
he was sworn, a part of them in the presence and hearing of 
the prisoner’s counsel, they were in a high degree unbecom- 
ing and improper. It seems, however, from the affidavit of 
one of the bystanders, that they were made “in a joking 
way ;” and the juror’s affidavit, though not as explicit as it 
might be, tends to show that all he said was said without 
prejudice or ill-will, and for the sole purpose of avoiding 
jury duty. He swears to his impartiality, and the judge, 
sitting on the various affidavits, in the capacity of trior, has 
pronounced him competent. The affidavits detailing his 
language, give him the look of a coarse and indelicate juror, 
and that look remains after his explanation has been heard, 
but the explanation has an air of truth about it as to the 
motive, more especially, as some of the remarks were made 
in the presence and hearing of prisoner’s counsel. A person 
wanting to convict, and wanting to get on the jury for that 
purpose, would not have spoken in a way to induce the 
counsel to reject him. Counsel was thus put upon his 
guard. 

3. The court’s refusal to hear the affidavit of another juror, 
to prove the part taken by this one in making a verdict 
against the prisoner, was right. A juror should not be heard 
to impeach the verdict. 

‘Cited for the prisoner, 5 Ga., 85; 12 Zb., 25. For the 
state, (sufficiency of evidence) 50 Ga., 244, 249, 250; 6 Jb., 
276, 286; 49 7b., 12,17; 10 7b., 524; 55 7b.,325; Griggs 
vs. The State, this term: (competency of juror) 16 Ga., 200, 
202; 45 Zb., 279; 11 Jb. 616; 18 Zb., 194, 216. 

Judgment affirmed. 
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Txomas Dewserry, plaintiff in error, vs. Rachart SHANNON, 
executrix, e¢ g/., defendants in error. 


. Where a bill shows on its face that the complainant can obtain full 
and complete relief with the original defendants alone, an amend- 
ment introducing other defendants and another cause of relief wholly 
distinct from the first; will render the bill multifarious. 

The verdict is not against law and evidence. 


Equity. Multifariousness. New trial. Before Judge 
Hatt. Monroe Superior Court. February Term, 1877. 


Dewberry filed his bill against defendants, making, in brief, 
the following case: 

In 1863 he loaned to Richard G. Watson a sum of money 
for the purpose of paying for the land mentioned below. 
In 1869 he sued on the note given therefor, and in 1870 ob- 
tained judgment. Execution issued, but was not levied for 
several years, interest accruing in the meantime. When 
complainant was proceeding to enforce his ji. fa., at the 
earnest request of Watson, and under advice of counsel, 
he was induced to compromise it. Having been in the habit 
of compromising “ war debts,” he agreed to remit one-half 
of the present one, to enter the balance settled, receive cer- 
tain described lands from Watson, and pay the latter $2,- 
100.00 in money. This agreement was carried out, com- 
plainant advancing $800.00 to pay off all the liens on the 
place, so as to take a clear title thereto, and it being under- 
stood and stated that there were no other liens superior to 
his. Watson was anxious to repurchase the place as soon as 
he could. Complainant, desiring to assist him, allowed him 
to hold the land as tenant for three years. He then resold 
to him, taking promissory notes for the purchase money, 
and giving bond for titles. None of the notes have been 
paid; upon his failure to pay the last, complainant began 
ejectment against him. The latter thereupon filed his 
petition in bankruptcy, and claithed a large portion of the 
land as a homestead. 
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One John Shannon held certain notes of R. H. Watson 
and R. G. Watson, due in 1858. In 1867 he brought suit 
and recovered judgment thereon. Afterwards he agreed to 
compromise such debt for twenty-five cents in the dollar. 
This agreement was executed by the payment of all but a 
small amount of interest. Shortly aftewards Shannon died, 
but his representatives were fully aware of the state of the 
transaction, and acquiesced therein. Some three years after 
complainant went into possession, Rachael Shannon, execu- 
trix of her deceased husband, had the land levied on under 
the aforesaid judgment, as the property of R. G. Watson, 
and is now illegally proceeding to have it sold. 

[The bill charges that the Shannon judgment was against 
R. H. Watson, principal, and R. G. Watson, security, but the 
exhibit indicates that they were sued jointly as makers.—R. ] 

The Shannon judgment has been held open for years; no 
effort has been made before to enforce it; the holders have 
seen numerous younger judgments against the Watsons 
satisfied without effort to secure anything on it; they have 
colluded with MeMickle in the transaction set out below, 
and only now levy on complainant’s land to defraud him, 
and by collusion with R. G. Watson. Further, R. H. Wat- 
son, the principal debtor, was possessed of ample means at the 
time of the judgment and yet has considerable personalty. 

After the war, R. H. Watson owed one Mc Mickle $800.00. 
The Shannon judgment had already been obtained, but Wat- 
son executed to’ McMickle a fraudulent mortgage for 
$8,000.00 ante-dating it so as to make it the oldest lien on 
the mortgaged place. McMickle foreclosed, and by repre- 
senting the title to be bad, succeeded in bidding in the prop- 
erty at a small part of its real value—still, more than enough 
to cover the bona fide debt. Since then MecMickle has re- 
conveyed to the wife and children of Watson one-half of 
such land; Watson has been in possession of the balance, 
and McMickle, under pretense of furnishing him provisions, 
has been paying the amount bid for the. land over and above 
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the realdebt to him. Notice of, and collusion in, this trans- 
action are charged on the holders of the Shannon fi. fa. 

The bill prays as follows : 

1. For cancellation of the Shannon ji. fa., at least, so 
far as its lien on this property is concerned ; or else to de- 
cree its cancellation upon payment of the small balance of 
interest due thereon. 

2. In default of this, a decree that R. G. Watson, secu- 
rity, had been discharged by the acts of the principal and 
creditors. 

3. In default of this, a decree that, complainant’s 7. fa., 
in settlement of which the land was taken, being a superior 
lien to that of Shannon, such settlement passed legal title 
to complainant, and the land is not subject to this levy. 

4. In default of this, a decree that the Shannon ji. fa. 
is a lien on all the property of R. H. Watson, and the fraud- 
ulently conveyed McMickle place, and that it proceed 
against him first. 

5. A decree that any lien of said ff. fa. on the land in 
controversy has been lost by want of diligence. 

6. Injunction to restrain further proceedings against the 
land. 

7. Subpeena directed to Mrs. Shannon, executrix, her 
agents, Mobley and Shannon, and the sheriff. 

Subsequently the bill was amended, and the following 
charges made: 

It was alleged that Richard G. Watson, though he ap- 
peared as a principal in the suits against him and R. H. 
Watson, was really a surety, and so known to be by all parties. 

It was also alleged that complainant had brought eject- 
ment against R. G. Watson for the land, and had recovered 
a money verdict, which was a lien, thereon. It was therefore 
sought, if the title should not be in complainant, and if 
Watson, as surety, was not discharged, to force the Shan- 
non fi. fa. to proceed first against the property of R. H. 
Watson, including the MeMickle place. MceMickle, R. H. 
Watson, his wife and children were made parties. 





314 SUPREME COURT OF GEORGIA. 


Dewberry vs. Shannon, ex’x, ef al. 


On demurrer, the bill was dismissed as to them. 

Defendants’ answer presented the following points of dif- 
ference from the bill: 

They say that the original transaction between complain- 
ant and R. G. Watson was tainted with usury, and therefore, 
if any conveyance was made in settlement thereof, it was 
void. Defendants, however, say that, although the instru- 
ment made between said parties was in the form of a war- 
ranty deed, it was, in fact, a mortgage, and so intended by 
the parties ; that complainant agreed to take fifty per cent. 
of the amount of his 7. fa., and to loan Watson $2,100; that, 
in fact, he only advanced $800; and that said deed was made 
to secure both debts. 

Defendants deny that the Shannon claim was against R. H. 
Watson, as principal, and R. G. Watson, as security, but say 
that it was against them jointly as principals. 

Defendants deny that their 7. fa. was paid off or settled. 
They say that Shannon, in his life-time, agreed to take 
twenty-five per cent. of the debt, cash, or else to take thirty- 
seven and a half per cent. of the debt with interest, that the 
principal should be reduced $100.00 each year, provided 
the debt should be paid during Shannon’s life, but that no 
further time should be given thereafter, and that the fi. fa. 
should stand open for the entire debt until it should be paid. 
Defendants say that about the time such arrangement was 
made, $210,00 was paid and a credit given therefor, but 
that no other payment has been made, or effort to carry out 
said arrangement; nor have they ever been informed that 
said fi. fa. had been paid off except a small amount of in- 
terest. 

Defendants deny any knowledge of property of the Wat- 
sons, other than this land, from which their claim can be re- 
alized, or any knowledge of the sale of property from the pro- 
ceeds of which their debt could have been collected ; but they 
say that all the property thus sold, within their knowledge, 
was covered by liens prior to theirs, and which were entitled 
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to the proceeds. They say that they have been informed 
that some personalty has been turned over by R. G. Watson . 
to his assignee, but not enough to pay his debts, but they 
should not be forced into the bankrupt court to litigate the 
dignity of their claim. They offer to assign the judgment 
to claimant if he will pay the amount due on it, and allow 
him to collect it from the MeMickle property or elsewhere, 
as defendants are unable to do so. They deny all fraud 
and collusion, or knowledge of it in others. 
The following evidence was introduced on the trial : 
1. Deed from R. G. Watson and wife to complainant, 
dated March 9, 1870. 
2. The record of the suit of Dewberry vs. R. G. Watson, 
judgment having been rendered for plaintiff January 7, 
1870. 
3. The record, including judgment and 7. fa., in the eject- 
ment suit of Dewberry vs. Watsons. 
4. Parol evidence. The only point necessary to notice is, 
that as to whether R. G. Watson was aware beforehand of 
the intended compromise between Shannon and R. H. Wat- 
son and assented thereto, or whether he did not know of it 
until afterwards and never gave any assent, the evidence was 
conflicting. It appeared that the money for which the notes 
were given was loaned to R. H. Watson, but the notes were 
signed both by him and R. G. Watson. 
The jury found for defendants. Complainant moved for 
a new trial; the motion was overruled, and complainant ex- 
cepted. 

























W. D. Stone; Serer & Stewart, for plaintiff in error. 





Caxzaniss & Turner, by H. C. Peepres; R. L. Berner, 
for defendants. 





Jackson, Judge. 








This was a bill brought by Dewberry against Mrs. Shan- 
20 
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non, and her son and son-in-law as her agents, alleging that 
as executrix of her husband, John Shannon, deceased, she 
was wrongfully enforcing a judgment upon certain lands to 
which Dewberry claimed title, or a superior equitable lien. 
Subsequently, McMickie and Rufus H. Watson, and the 
members of his family, consisting of wife and children, were 
made parties defendants to the bill. On the hearing, these 
last named parties were ruled to be improper parties on de- 
murrer, and the bill was dismissed as to them, and complain- 
ant excepted. The case tlien went to trial against Mrs. Shan- 
non and her agents, and the jury, under charge of the court, 
returned a verdict for the defendants. The complainant 
moved for a new trial on the grounds that the court erred in 
dismissing the bill as to Watson and family and MecMickle, 
and because the verdict was against the law, the charge of 
the court, and the evidence. The court overruled the mo- 
tion on all the grounds, and complainant brings the case here 
for our review. 

1. Was the court right in dismissing the bill as to Me- 
Mickle e¢ a/. for multifariousness? To test that question, 
it is necessary to examine the bill as it stood against Mrs. 
Shannon in its statements and prayers, and then to see how 
and wherein McMickle and the Watsons were concerned in 
the litigation between them. If complainant had a good bill, 
with a right to recover, against Mrs. Shannon, and the join- 
ing of the others as parties defendants, and the prayer of re- 
lief against them was not ancillary to their main line of at- 
tack, but was to be resorted to only in the event of certain 
contingencies, which contradicted flatly their case as made 
against Mrs. Shannon, and thus their bill became inconsis- 
tent with itself, it is multifarious, and the court was right so 
to pronounce it, though the courts do not, as a general rule, 
favor demurrers for multifariousness. The bill alleges that 
R. G. Watson owed complainant on an ante-bellum debt, on 
which complainant obtained judgment in 1870, which was 
finally compromised by complainant’s taking his deed and 
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giving him bond for titles on the payment of purchase money 
back; that John Shannon, the testator of Mrs. Shannon, ex- 
ecutrix, had obtained a judgment against said R. G. Wat- 
son as security for R. H. Watson, who was the principal 
defendant in the judgment, and had neglected, he and his 
said executrix, to pursue certain funds of the principal into 
the bankrupt court, and had omitted to make the money out 
of said principal when he could have done so in various 
ways, and had finally compromised the claim with the prin- 
cipal without the knowledge and consent of the surety, and 
prayed that the judgment be enjoined from proceeding against 
this land which he had so bought, and that it be satisfied so 
far as the surety, R. G. Watson, was concerned. Dewberry 
brought ejectment against R. G. Watson and wife, who 
joined in the deed to Dewberry for the land, equitable de- 
fenses were filed; and the jury found a verdict for Dewberry 
for money to be levied of the land, and the balance it 
brought to go to R. G. Watson. In the meantime, R. G. 
Watson had gone into bankruptcy, and claimed homestead, 
ete., all of which was settled in the ejectment decree. It 
also appeared in evidence that the Shannon debt and judg- 
ment were both older than the Dewberry debt and judgment. 

That part of the bill which brought in MeMickle and 
R. H. Watson and family, was to the effect that MeMickle 
had loaned R. H. Watson some $800.00 in money, and took 
a mortgage on a very valuable plantation to secure it; that, 
to defraud R. H. Watson’s creditors, this mortgage was made 
older, and increased to secure $8,000 instead of $800, and 
was foreclosed and the land bought in by MeMickle, and 
afterwards deeded back as a gift to Watson’s wife and chil- 
dren, and the prayer was to force Shannon’s judgment 
upon these lands and certain personalty covered up by this 
fraud of MeMickle and the R. H. Watson family, because 
their judgment covered this property, really . H. Watson’s, 
as well as R. G. Watson’s property, to-wit: Dewberry’s land, 
or the land on which his judgment had a lien. 
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It seems clear, from this brief analysis of the bill of 
complainant, that the part which brought in MeMickle and 
the R. H. Watsons, is wholly distinct and variant from that 
which sets up the discharge of R. G. Watson as surety—so 
much so that if, as complainant alleged, the surety was re- 
lieved by the compromise, or the Shannon judgment paid 
off as to R. G. Watson, there would be no need to go upon 
and set aside the McMickle and R. H. Watson fraud. 

The two prayers being inconsistent, and the facts sworn 
to on complainant’s first line rendering the latter unneces- 
sary, at most, barely useful, on a contingency which could 
not occur if Dewberry swore the truth in the first part of 
his bill, we think that the court did not err in dismissing the 
bill as to MeMickle & Co. 2 Kelly, 419; 12 Ga., 61; Sto- 
ry’s Eq. Pl’d’gs, 271, 280, 530 (2), 541, a, ¢; Adam’s Eq., 310; 
Cooper’s Eq. Pl’d’gs, 182. 

2. The evidence was conflicting about the assent and 
knowledge of the security, R. G. Watson, to the contract 
between Shannon and R. H. Watson, and as there is no ex- 
ception to the charge of the court, and the charge put the 
issue fairly on that point, we cannot see that the verdict is 
against the charge of the court or the law of the case; and 
it is supported by sufficient evidence. 

Judgment affirmed. 


Davin M. Queen, plaintiff in error, vs. Tur Crry or ATLANTA, 
defendant in error. 


. Where commissioners of police have jurisdiction to try members of 
the police force of a city, for immoral or disorderly conduct, their 
judgment that a policeman has been guilty of such conduct is con- 
clusive until reversed. 

. Seduction under promise of marriage, followed by desertion, failure 
to provide for the seduced and her offspring, and the consequent 
death of both, constitute continuous acts of immorality ; and, al- 
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though the actual seduction by the policeman may have occurred 
before the creation of the board of commissioners, and before his 
connection with the police force, yet his subsequent conduct gave 
the commissioners jurisdiction of the case. 

3. Having been so adjudged guilty aad discharged, he cannot recover 
from the city his salary for the remainder of his term. 
BLECKLEY, Judge, dissented. 


Municipal corporations. Officers. Judgments. - Juris- 
diction. Before Judge CrarKx. City Court of Atlanta. 
June Term, 1877. 


Reported in the opinion. 
Horkins & Gienn, for plaintiff in error. 
W. T. Newman, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 


recover the sum of $480.00, alleged to be due him for his 
services as a policeman, under a contract made with the de- 
fendant for the year 1874. The defendant pleaded that 
the plaintiff had been arraigned before the board of com- 
missioners of the city of Atlanta, and charged with a viola- 
tion of the ordinances and rules for the government of said 
city, to-wit : with conduct unbecoming a member of the po- 
lice force, of which charge, and of the time of trial, the 
plaintiff had due notice; that he appeared and was repre- 
sented by counsel, and, after a full and fair trial, he was, by 
said board, found guilty of the charges and dismissed from 
the police force. On the trial of the case, the jury found a 
verdict for the plaintiff for the amount sued for. Where- 
upon the defendant made a motion for a new trial, on the 
ground that the verdict was contrary to law and contrary to 
the evidence. The court granted a new trial on the ground 
that the verdict was contrary to law, and the plaintiff ex- 
cepted. 
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It appears from the minutes of the board of police com- 
missioners, containing their proceedings, at a meeting held 
by them on the 7th of April, 1874, which was offered in 
evidence, “that policeman D. M. Queen was arraigned and 
tried for immoral and disorderly conduct in the seduction 
of Georgia Teat, thereby causing her death at childbirth, 
found guilty and discharged, April 7, 1874.” Dodd, chair- 
man of the board of police commissioners, testified that he 
was present in that capacity at the trial of D. M. Queen; 
that he was tried on the charge, as above set forth, on the 
7th of April, 1874. The evidence before the board satisfied 
them that Queen had seduced Georgia Teat in 1873. The 
board had before them Dr. Miller, Calloway, and several 
members of the grand jury, who testified that Georgia Teat 
told them, before she died, that Queen was her seducer; 
that he seduced her under promise of marriage, and after- 
wards refused to have anything to do with her—refused to 
assist her up to the time her child was born; that she was 
poor and needed assistance ; that her child was born in March, 
1874. She died in childbed, and her child also died. Upon 
this testimony the board discharged Queen from the police 
force of the city. To this decision of the board of commis- 
sioners there was no exception taken, by certiorari or oth- 
erwise. 

By the charter of the city of Atlanta, the board of police 
commissioners are authorized to “ exercise full direction and 
control of the officers and members of the police force in 
conformity to existing laws and ordinances, and such as may 
be made applicable to the subject ; and, for a failure to per- 
form any duty required by law, or the city ordinances, they 
may be suspended or removed from office by the board of 
police commissioners.” One of the ordinances of the city 
declares that, if any of the police force, or policemen, shall, 
at any time, become intoxicated, or under the influence of 
liquor, or fail, neglect or refuse to perform all duties as the 
laws or ordinances of the city may require, or shall be guilty 
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of any zmmoral or disorderly conduct, such policeman so 
offending, if found guilty, shall be fined, reprimanded or 
removed from office, or all, in the discretion of the police 
commissioners, they having the same power now in that 
respect as the mayor and council formerly had. 

Although the commissioners’ court (if it may be so called) 
was a court of limited jurisdiction, still it had jurisdiction of 
the person of Queen, as a policeman, and of the subject matter 
of his conduct as such policeman, and its judgment in relation 
to that conduct as a policeman, was as conclusive upon him as 
any other judgment, until reversed or set aside. It isno answer 
to say that the judgment was erroneous, and that it might have 
been reversed on a writ of cerkorari for the admission of 
illegal evidence before the commissioners (though that evi- 
dence does not appear to have been objected to), or that the 
commissioners erred in their judgment in passing on that 
evidence. It is true, the evidence shows that the child was 
begotten before his appointment as a policeman, but the 
evidence also shows that the victim of his lust and false 
promises was poor, and needed assistance from the time he 
was appointed policeman in January, 1874, until her death 
in March, 1874, and that he refused to assist her, or con- 
tribute anything towards her support, from the time of his 
appointment up to the time of her death, in March there- 
after. Inasmuch as it was proven to the satisfaction of the 
commissioners that Queen was the father of Georgia Teat’s 
illegitimate child, begotten before his appointment, which 
fact, when brought to their knowledge, coupled with the 
other fact of his conduct towards her after his appointment, 
constituted in the judgment of the commissioners such ¢m- 
moral conduct on his part as would authorize them to dis- 
charge him in the exercise of that discretion vested in them 
by the charter and ordinances of the city before cited. 
Whether that judgment was erroneous or not, is not now the 
question; it isconclusive upon him until reversed or set aside. 

Let the judgment of the court below be affirmed. 
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Jackson, Judge, concurring. 


The police commissioners, in my judgment, have full con- 
trol of the police force of the city of Atlanta. It is their 
duty to see to it that this force is fit for duty, and they may 
take cognizance of any conduct of the police, past or pres- 
ent, which unfits them, or either of them, for duty. If the 
commissioners, in passing upon the conduct of a policeman, 
either past or during his term on the police force, should do 
him wrong,when they try him, he has his remedy by certiorari 
to the superior court, and ultimately, by appeal, to this court. 
But if he neglect so to do, he is concluded by the trial be- 
fore them and their judgment from again opening the case 
by a new suit for damages. It is res adjudicata. He is 
concluded by the judginent, which he saw fit not to appeal 
from, or to move to set aside in the court which pronounced 
it. I think that before they judge him and discharge him, 
they ought to try him. It would certainly be harsh to turn 
him out without a hearing, no matter what he had done; 
but after a fair hearing of the witnesses against him and for 
him, if he produces any, and judgment unexcepted to, it would 
be illegal and wrong to permit him to be heard again on a 
new suit and try the whole thing over again. 

The jurisdiction of the commissioners extends over his 
whole character and conduct. Andit ought to beso. Sup- 
pose that, by inadvertance or ignorance, they employ a man 
who had robbed or murdered the year before, and whose 
character had been that of a violator of the very laws he was 
paid by the city to enforce, must they keep him to rob or 
murder others? Ought they not to turn him out? And 
before turning him out, ought they not to try him, to give 
him a fair hearing? It seems to me clearly so. It would 
certainly be harder upon him to turn him out without trial 
than after a full hearing from him and his witnesses. 

But conceding that they could try him only for counduct 
after he became a policeman, and that their jurisdiction ex- 
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tended only to that conduct, then the jurisdiction in this 
case was complete. The charge against him was, in effect, 
that he seduced a girl under promise of marriage, and that 
she died in consequence of his bad treatment in thus seduc- 
ing her. 

To hold a police court to strict pleading would be to de- 
stroy, almost if not altogether, its usefulness; and the sum 
and substance of the charge against him, for which he was 
tried and condentined, was his immoral conduct in seducing 
her by promising to marry her, and then failing to marry 
her, but neglecting her in poverty and shame, and leav- 
ing her to die in that destitution and neglect. This 
seduction and bad conduct was not one act. Seduction 
is never one act, I suppose. This conduct began with 
the attempt to seduce—then the cohabitation—then the 
refusal and failure to marry her—then the leaving her 
to die poor and unfriended; and this conduct extended 
from the summer of 1873 to the last of March, 1874, when 
she died. The most immoral, the meanest, part of the 
conduct was the last. Toseduce a woman, is badly immoral ; 
to seduce her under the false promise to marry her, is more 
immoral and worse; to fail to marry her, after ample time 
to deliberate over the great wrong he had done her, is still 
more base and immoral; and to desert her to die in penury 
and want, caps the climax to the gross immorality of the 
transaction. The failure to redeem his pledge and marry 
her, extended up to April, 1874, after he had been on the 
police force for three months ; and his neglect of herin death 
was while he was a policeman. The police court found 
that he had done these things; they thought it immoral ; 
I think so too; but if I did not so think, I would not con- 
trol their judgment on a question of immoral conduct of 
which the law made them the judges. I concur, therefore, 
in the judgment rendered by the chief justice. 
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Buircktey, Judge, dissenting. 


When I differ with the court, I hope I am wrong, for I 
would rather err in opinion than for the court to err in 
judgment. Still, 1 must abide by my convinvtions, and 
declare them. I do so in the present instance, with no zeal 
whatever to establish like convictions in the minds of others. 

The board of police commissioners had no existence un- 
til March, 1874. Their powers are defined by the city 
charter, one of which is to suspend or remove members of 
the police force, “for a failure to perform any duty re- 
quired by law or the city ordinances.” This is to be done 
by accusation and trial, in the manner prescribed by ordi- 
nance. They are required to “keep a record of their pro- 
ceedings.” Acts of 1874, pamph. p. 135. Their proceed- 
ings against Queen are thus recorded in their records: “ Po- 
liceman D. M. Queen was arraigned and tried for immoral 
and disorderly conduct, in the seduction of Georgia Teat, 
thereby causing her death at childbirth.” ‘“ April 1st, 
1874.” “Found guilty, April 7th, 1874.’ As I under- 
stand this accusation, it charges no act but seduction, and 
the death is alleged to have been the consequence of that 
act. No other consequence is specified. There is no allu- 
sion to any failure, either to aid the mother or support the 
child. The evidence introduced by the city on the trial of 
the present case, shows that the seduction took place in 
1873 ; that the child was born in March, 1874; that the 
mother died in child-birth, and that the child also died. 
Thus, it appears that the police commissioners took juris- 
diction of an act of seduction which was committed before 
their own creation as a board, and before Queen was con- 
nected with the police, other evidence in the case showing 
that he was not elected or appointed by the city council 
until January, 1874. In so doing, I think they transcended 
their powers as a judicatory, and that their judgment is 
void. I have tried to bring my mind to an agreement with 
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my brethren, by looking at the proceeding as a trial for 
murder, and considering the mortal blow as given in 1873, 
and the death not produced, and consequently the crime 
not complete, till March, 1874. But the truth is, seduction 
is not homicide, in legal contemplation, though conception 
be consequent thereon, and death be consequent on partu- 
rition. Nor does the morality of seduction depend on re- 
sults in the particular case. The seducer is equally immoral, 
whether the seduction be fruitful or unfruitful. The im- 
moral conduct for which Queen was tried and found guilty; 
was complete in 1873. His act was consummated, and its 
moral character was fixed forever. The police commis- 
sioners, as a court, can deal with policemen only for what 
they do after they assume the obligations of policemen. If 
there is a law or ordinance which requires policemen to re- 
lieve or support the women they may have seduced, or the 
bastards they may have begotten; any failure to comply 
with such law or ordinance would be. cause for removal. 
But it would be very singular for a city to retain seducers 
who were good in furnishing support, and dismiss those 
who were not. The scandal of such a line of diserimina- 
tion would be very great. It occurs to me that it would 
be unseemly, in the last degree, to make the police commis- 
sioners supervise, judicially, the members of the police 
force in duties springing out of past immorality and shame. 
My belief is, that there is no law or ordinance to try a po- 
liceman, as such, for failure to provide for his mistress or 
his unacknowledged offspring. I think Queen was not 
tried for anything of the kind, but that he was tried alone 
for the immorality of seducing a woman, the remote result 
being the woman’s death. This is according to the record ; 
and, I doubt not, the record states the accusation as the 
commissioners understood it. They found him guilty of 
the seduction, and for that they discharged him. 

While I think they could not, as a court, deal with him 
for conduct ante-dating his appointment, I think they could, 
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as executive agents of the city, terminate his engagement 
for good cause, just as any other employer could do in re- 
spect to an employee in a position of trust and confidence, 
who was hired as a sheep, but turned out to be a wolf in 
sheep’s clothing. Seduction committed during the preced- 
ing year might be cause, if unknown at the time of the en- 
gagement, and discovered afterwards. I suppose it would 
be; for the watchmen of a city ought not to be recent 
betrayers of women. Having a seduced woman on one’s 
hands, with or without a child, might be cause also, 
whether she was attended to and duly cared for or not. It 
would add little to the feeling of security on the part of the 
public to know that, though there were seducers. on the 
force, they were very scrupulous in providing for their vic- 
tims. Executive, instead of judicial discharge, would in- 
volve no question of jurisdiction, but only a question of 
justification. On this, the policeman could have a fair and 
full trial in a suit for his wages. The city could defend by 
pleading and proving that the seduction or other cause al- 
leged was true in fact; and the policeman could have the 
benefit of testimony in his favor. I grant that, in a proper 
ease for judicial discharge, the decision of the commission- 
ers, unreversed, would be conclusive. And were the pres- 
ent a case of that character, 1 should concur in the judg- 
ment. But, believing that the commissioners had no judicial 
cognizance of the matter on which they adjudicated, and 
the defence to the present action having been put by the 
plea and the evidence solely on that adjudication, I think 
the action was not successfully defended, and that the ver- 
dict of the jury should not have been disturbed. 
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Harrison Krennepy, administrator, plaintiff in error, vs. Joun 
E. Repwive, defendant in error. 


1. The attorney of record, who represented the plaintiff in bringing suit 
and taking judgment, will not be heard to urge, in his own behalf, 
the invalidity of the judgment for want of process. Hence, when 
execution founded upon the judgment is levied upon land, as the de- 
fendant’s property, and the attorney interposes a claim in opposition 
to the levy, he claiming the land as his own property, he cannot up- 
hold his claim or defeat the levy by introducing the record and show- 
ing by the same that the judgment was rendered without process or 
any express waiver of process, He is estopped, on considerations of 
public policy, from meeting his former client with such an objection. 

. Though mere appearance, without pleading, is no waiver of process, 
will waiver result from appearance, failing to move to dismiss, or 
otherwise to object, and passively suffering final judgment to be ren- 
dered for the plaintiff, with no withdrawal of the appearance— 
quere? 


Attorney and client. Estoppel. Process. Before Judge 
Rice. Hall Superior Court. March Term, 1877. 


An execution in favor of plaintiffs intestate against A. 
M. Cochran, was levied upon certain land as the property of 
the defendant therein. A claim thereto was filed by Red- 
wine. Upon the trial of the issue thus formed, title and 
possession were shown in Cochran at the date of the judg- 
ment. Claimant introduced the record of the suit in which 
such judgment was rendered, from which it appeared that 
he was attorney for the plaintiff, that no process was at- 
tached to the declaration, that “due and legal service” was 
acknowledged, and “copy and service by the sheriff” waived. 
Also the entries on the bench docket, from which it appeared 
that defendant had “ answered ” by counsel. 

Upon the introduction of this evidence, the court dismis- 
sed the levy upon the ground that the judgment and execu- 
tion were void. 

The plaintiff moved for a new trial because the court erred 
in holding that the judgment and execution were void under 
the circumstances of this case. 

The motion was overruled, and the plaintiff excepted. 
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J. I. Lanasron, for plaintiff in error. 
J. B. Estes; J. N. Dorsey, for defendant. 
Biecktey, Judge. 


1. The attorney of record, who represented the plaintiff in 
bringing suit and taking judgment, will not be heard to 
urge, in his own behalf, the invalidity of the judgment for 
want of process. Hence, when execution founded upon 
the judgment is levied upon land, as the defendant’s pro- 
perty, and the attorney interposes a claim in opposition to 
the levy, he claiming the land as his own property, he can- 
not uphold his claim or defeat the levy by introducing the 
record and showing by the same that the judgment was 
rendered without process or any express waiver of process. 
He is estopped, on considerations of public policy, from 
meeting his former client with such an objection. 

He may set up title in himself to the property. He 
may show that Ais property is levied upon to pay another's 
debt, but he has no right to say the debt was not law- 
fully reduced to judgment, since the procurement of the 
judgment was his own work, and a work of trust and con- 
fidence. The law gave him a lien on the judgment for his 
compensation. Code, § 1989. So it gave him power to 
transfer the judgment or execution, as against all the world 
except the plaintiff or his assignee. Code, § 3598. So the 
law charged him to keep his client’s secrets inviolate. Code, 
§ 417, 4 3. See, also, § 3798. The law would not permit 
him to accept employment as counsel for the defendant in 
the judgment in an application to have it set aside or de- 
clared void. 11 Ga.,47. He may know much against it 
or much in its favor, and his knowledge may have been ac- 
quired by reason of his connection with the suit. What he 
knows against it he should not use for his own advantage, 
and he should have no personal interest in not disclosing 
what he knows in its favor. Perhaps he may be aware that 
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when the defendant acknowledged service and waived copy, 
he intended to waive process also,and that the last was 
omitted from the writing by mistake. Knowledge like 
this would furnish a basis for amending the acknowledge- 
ment of service, and thus curing the want of process. Code, 
§ 3490. The same reasons of public policy which would 
prevent the attorney from being employed to attack the 
judgment would require that he should not attack it on his 
own motion, orto subserve his own interest. The law is 
quite particular not to suffer attorneys to make a profit by 
going against their clients. It will not permit them to give 
advice on titles, and then buy in for themselves adverse 
and better titles. Neither will it allow them to purchase 
in property for themselves at sheriff's sales, ete., of which 
their clients ought to have the benefit. Clients, by doing 
equity, can claim the fruits of such bargains, and keep at- 
torneys to their true position as agents or trustees. What 
very wholesome doctrines prevail on these matters may be 
seen by consulting some of the reports: 4 Cowen, 718; 4 
Johns. Ch., 118; 34 N. Y., 385; 40 How. Pr. R., 492; 8 
Watts, 81; 3 Watts & S., 487; 5 76.,848; 1 Leading Cases 
in Eq., 164-5. 
If, in the present case, the claimant cannot succeed 
if the judgment be good, and can succeed if it be bad 
for the want of process, he makes money by overthrowing 
the judgment. He was for his client in procuring the 
judgment; he is against him now in having it treated as 
worthless. This puts him, apparently, on both sides. He 
builds, and then pulls down. It is to be presumed, until 
there is proof to the contrary, (and there is nothing to the 
contrary now apparent) that the attorney of record, who 
brought the action, conducted the suit to the end, and had 
the judgment rendered. There can be little doubt that a 
part of the attorney’s duty was to see that the papers were 
ready for judgment, although the special and particular 
duty of attaching process rested on the clerk. The attor- 
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ney ought to have seen that his client had a legal action in 
court, and that it went through without gross and palpable 
defects. Such a defect as the want of process, and no 
waiver thereof, should have been discovered when judg- 
ment was about to be taken, if not before. The client, 
most probably, was under no obligation of diligence, but 
the attorney doubtless was under those obligations which 
ordinarily attach to the relation. 7 Ga., 144. A claim 
case, though on the law side of the court, partakes of the 
nature of an equitable proceeding. 7 Ga., 380,572; 8 Z6., 
264. Equity forbids that in a contest between client and 
attorney, the attorney should prevail by reason of his own 
fault, or even his own misfortune, in overlooking a plain 
omission in respect to the business entrusted to his care. It 
is enough that the claimant is allowed to show that he has 
a better title than the defendant in fi. fa. had when the 
judgment was rendered. This is giving full opportunity 
for justice to be done, without granting the privilege of at- 


tacking the judgment for defects that reach down to the 
foundations of suit. 

2. Perhaps, after all, the judgment was good. This 
question is put beyond present examination by the prin- 
ciple of estoppel. In 52 Ga., 22, there was no appearance. 

Judgment reversed. 


Wiuuienam & Dunn, plaintiffs in error, vs. Wit1am T. 
Maynarp e¢ al., defendants in error. 


1. The title to land set apart as a homestead is for the use and benefit 
of the family, and is in the nature of a trust estate, the mere legal 
title being in the head of the family as trustee or agent. If, therefore, it 
be sought to subject such property to the payment of a debt for ma- 
terial furnished for the improvement of the homestead, the plead- 
ings must show the grounds of the claim, and how the estate is lia- 
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ble, and the names of the cestud qui trust, as in other common law 
suits against trust estates, under section 3377 et seg. of the Code. 

. If the equitable title to the land never passed out of the defendant 
in fi. fa. to the family by virtue of the homestead proceedings, on 
account of irregularity, then, as the plaintiffs had no lien thereon, 
and claimants were bona fide purchasers for value without notice 
even of the debt of plaintiffs, and bought before judgment, it 
is clear that claimants bought a good title from defendant in fi. fa. 
as against plaintiffs’ claim; and if the title did pass as a homestead 
to the family, or for their use and benefit, then, as the pleadings do 
not conform to ‘the statutes in regard to trust estates, it is equally 
clear that the land is not subject. 


Claim. Title. Homestead. Trusts. Before Judge Hatt. 
Monroe County. February Term, 1877. 


/ 
Reported in the opinion. 


Casaniss & Turner; R. L. Berner, for plaintiffs in error. 
Stone & Turner, for defendants. 
Jackson, Judge. 


This claim was tried before Judge Hall on the following 
agreed state of facts: 


In 1869, George H. Clower, of the county of Monroe, 
had a homestead set apart by the ordinary of said county, 
out of the property levied on. The petition fails to show 
that he was a resident of Monroe county, nor does he set out 
that he was the head of a family, but at the bottom of the 
petition appears the following entry : “Schedule of personal 
property claimed to be exempt from his debts, for the use 
and benefit of George H. Clower and his family.” The 
ordinary approved said homestead on the 1st day of Febru- 
ary, 1869. On the 2d d&y of December, 1872, Willingham 
& Dunn, lumber merchants and material men, sold lumber 
to said Clower, to be used in the improvement of said home- 
stead, taking his note therefor, but did not record their lien. 
In 1873, said Clower sold said property to Wm. L. Lampkin, 

21 
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making him a warranty deed thereto, with the consent of 
the wife and approval of the ordinary, and left the state. 
In 1875, Lampkin sold to the claimants. In 1876, the plain- 
tiffs sued out their attachment against Clower, returnable 
to the February term, 1876, of Monroe superior court, and 
the sheriff levied the same on said property, and the claim- 
ants claimed it; they were bona fide purchasers, without no- 
tice of Willingham & Dunn’s debt. 

The above was the agreed state of facts. The judge held 
the property not subject, and the plaintiffs moved for a new 
trial, which was not granted, and they excepted. 

In addition to the facts agreed upon, it appears from the 
record that the judgment rendered on the attachment was 
against Clower individually, the attachment was sued out 
against him individually, the declaration in attachment was 
against him in the same way, and nothing appears of record 
in any of the pleadings going to show that this was a debt 
against the homestead, and that the homestead estate, which 
is in the nature of a trust estate, was put in litigation by any 
of the attachment proceedings. 

1, 2. We are clear that if the claimants got no title from 
Clower, and the title still remained where the homestead 
proceedings put it, it remained not in Clower, but in him as 
agent or trustee for his family. The homestead estate is 
“for the sole use and benefit” of the family. It is in the 
nature of a trust estate—a man could not have it set apart 
unless he was the head of a family—and the true, real, equit- 
able owners thereof are not the head, but the family of the 
household. The constitution is clear upon this point. Code, 
5135. 

It follows, that before a homestead can be made subject 
to pay a debt within the character of claims for which it is 
subject by the exceptions of the constitution, the suit must 
be brought as against any other trust property, and the de- 
celaration and pleadings must so set it out: that is to say, the 
pleadings must show the grounds of the claim, and how and 
in what manner the trust property is liable to the debt, and 
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the names of the trustee and cestuz qui trust. Code, §3377, et 
seq. It will be observed that this debt was contracted, accord- 
ing to the agreed facts, after the homestead was set apart, and, 
therefore, it was a debt against the property, if the material 
was actually used thereon, as homestead property; and the 
only chance to subject it to the debt is to plead and show 
by declaration and proof that fact. This is the law, if the 
homestead were set out regularly and legally; and it is 
showed by the record that it has never been declared against 
as such in the pleadings in attachment, or any part thereof ; 
if set out irregularly and so as to vitiate the homestead title, 
then Clower had the right to sell, and did sell, a good title to 
the claimants’ vendor; for he had the title, if it did not pass 
into his family by the homestead proceedings, and as Wil- 
lingham & Dunn do not pretend to have any lien on the 
land, Clower sold to the innocent purchaser for value, with- 
out notice, altogether free from any claim for the debt. 

So that, in either event, the land is not subject; and the 
judgment must be affirmed. Besides, it does not appear 
that the material furnished actually was used on the home- 
stead; the proof is that it was to be so used, but whether it 
was actually put in the homestead the agreed facts do not 
disclose. So that, in any view of the case, the judgment 
seems right. 

Judgment affirmed. 


o 
Dick Dawson, plaintiff in error, vs. Tur Srare of Groreta, 
defendant in error. 


. If it appears from any of the state’s witnesses, that confessions tes- 
tified to were not freely and voluntarily made the court should ex- 
clude them ; but where such witnesses testify that the confessions 
were freely and voluntarily made, it is incumbent on the defendant 
to show to the contrary, and whether they were so made or not, be- 
comes a question for the jury. 

. The verdict was supported both by the law and the evidence. 
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Criminal law. Evidence. Confessions. New trial. Be- 
fore Judge Hatt. Upson Superior Court. May Term, 
1877. 


Reported in the decision. 


W. H. Sanpwicnh; Sreer & Srewanrt, for plaintiff in 
error. 


F. D. Dismvuxg, solicitor general, by J. S. Boynton, for 
the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, and 
on his trial therefor was found guilty. A motion was made 
for a new trial, on the grounds therein stated, which was over- 
ruled by the court, and the defendant excepted. The main 
ground of error insisted on here was the ruling of the court 
as to the admission of the evidence of Atwater and Starling as 
to the confessions of the defendant, made tothem. It appears 
from the evidence, that the deceased was missing, that 
search was made for him, and his body was found in a gully, 
where it had been thrown after having been shot from the 
wounds apparent thereon, and his skull was also broken— 
the body was covered with trash and brush. The defend- 
ant had been arrested before the body was found, and was 
in charge of J. M. Daniel when it was found. When the 
state offered to prove the confession of the defendant, as 
made to Atwater and Starling, the counsel of defendant 
offered to prove by Daniel that the confession of the de- 
fendant was not freely and voluntarily made by him; that 
within less than an hour before the two witnesses, Atwater 
and Starling, came to where defendant was in the custody 
of Daniel, the defendant had made a confession to him, 
Daniel, of having killed the deceased, Daniel telling him 
that “the law will be lighter on you if you will confess.” 
The court refused to allow the proof so offered, and per- 
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mitted them to testify as to the defendant’s confession, 
they stating that it was freely and voluntarily made by the 
defendant to them. After the witnesses, Atwater and 
Starling, had testified before the jury as to the confession 
of the defendant, made in their presence and Daniel’s, the 
defendant offered Daniel as a witness, who stated that 
whilst defendant was in his custody, about half an hour be- 
fore the witnesses, Atwater and Starling, came to where 
they were, having heard the report that the body of de- 
ceased had been found, he remarked to defendant “that he 
had killed Frank, the deceased; he asked why I thought 
so; I said, because you look guilty ; he then said he would 
like to talk with me privately about it. We went to a tree 
near by, and he then asked me what was the best for him to 
do. I said the laws of the country would be lighter on 
him if he confessed that he killed him, meaning the de- 
ceased. He made the confession immediately after I said 
what I did.” After this testimony of Daniel had been re- 
ceived, the defendant, by his counsel, moved the court to 
rule out the evidence of Atwater and Starling, as to the 
defendant’s confession to them, from the consideration of 
the jury, which motion the court overruled. 

1. The rule which has been recognized in this state, in re- 
gard to confessions, is, that when it appears from any of 
the state’s witnesses, that the confessions were not freely 
and voluntarily made, the court will then rule out the evi- 
dence of such confessions from the consideration of the jury, 
but when the witnesses for the state testify that the confes- 
sions were freely and voluntarily made to them, it is then 
incumbent on the defendant, by way of defence, to rebut 
the evidence of the state’s witnesses, by the introduction of 
witnesses in his own behalf, and prove to the satisfaction of 
the jury, if he can do so, that the confessions were not 
freely and voluntarily made, and then it becomes a ques- 
tion for the jury to decide, under the charge of the court. 
The defendant has not been allowed to raise a collateral 
issue, by the introduction of witnesses for the purpose of 
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having the state’s evidence rejected by the court, when that 
evidence is, prima facie, competent and admissible. Pines 
vs. The State, 21st Ga. Rep. 227; 47th Ga. Rep., 572; Ib., 
598. The record in this case shows that the charge of the 
court to the jury, as to the legal effect of the confessions of 
the defendant under the evidence (and to which there is no 
exception taken), was very full and explicit. There is no 
pretense that the confession of the defendant made to Cun- 
ningham and Lamb was not freely and voluntarily made, 
and although not as full as that testified to by Atwater and 
Starling, still, it was strong corroborative evidence of the 
defendant’s guilt, when viewed in connection with the other 
facts proven in the case. 

2. The deceased was assasinated and murdered in a most 
brutal manner, and there can be no reasonable doubt, from 
all the evidence in the record, that the defendant was the 
guilty perpetrator of the foul deed. After a careful review 
of all the evidence containéd in the record, and the rulings 
of the court thereon, we find no error in overruling the de- 
fendant’s motion for a new trial. 

Let the judgment of the court below be affirmed. 


GrorGE W. Swrnnte, plaintiff in error, vs. Munrorp 8. Poorer, 
defendant in error. 


1. The verdict of the jury being not only against evidence, but so fla- 
grantly unjust as to shock the moral sense, the court could not do 
otherwise than grant a new trial. 

2. The supreme court will not inquire whether the day on which a new 
trial was granted by the superior court was Sunday, unless the record 
or the bill of exceptions states the fact directly, or unless the point is 
plainly presented in the assignment of error. When the judge is not 
put on his guard to see that dates are correct, or to explain them if 
incorrect, there is a stronger presumption that a mistake was made 
in dating a judicial act, than that the act was performed on Sunday. 
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New trial. Practice in the Supreme Court. Sabbath. 
Before Judge Hansett. Mitchell Superior Court. Novem- 
ber Term, 1876. 


One of the grounds relied upon in the brief of counsel for 
plaintiff in error for reversal, was because the new trial was 
granted on the Sabbath. The bill of exceptions contained 
no such assignment of error. The only way in which such 
fact appeared was that the order sustaining the motion for 
new trial was dated December 3, 1876, which, by reference 
to an almanac, will be found to have been Sunday. 

For the remaining facts see the opinion. 


W. ©. McCatt, for plaintiff in error. 
No appearance for defendant. 


Biecktey, Judge. 

The note sued upon was dated January 1, 1862, and due 
one day thereafter. It was for $154.75. The consideration, 
as proved at the trial, was merchandise purchased in 1860 
and 1861—not payable in Confederate money nor rated at 
Confederate prices. Barber’s table was put in evidence, ac- 
cording to which the difference between Confederate money 
and gold, at the date of the note, was twenty cents on the 
dollar. The jury returned a verdict in favor of the plaintiff 
for twenty dollars, and interest. The plaintiff moved for a 
new trial, alleging that the verdict was contrary to evidence, 
to law, and to the charge of the court. A new trial was 
granted, the order granting it being headed: “ At Chambers, 
December 3, 1876.” The bill of exceptions says: “ After 
argument had thereon, the court granted said new trial, 
whereupon the defendant excepts and assigns the granting 
of said new trial as error.” For causes why it is error, the 
bill of exceptions proceeds to specify the following: That 
the verdict was not contrary to law, nor to evidence, nor to 
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the charge of the court, and that “the order shows said new 
trial was improperly and illegally granted.” 

1. If a verdict can shock the moral sense, this does it. 
Twenty dollars on a note for $154.75, and not a cent ever 
paid! Doubtless the explanation is, that the note was given 
during the war. The war destroyed many things, but justice 
was not killed out. It went through, and is still alive. 
Private debts are extinguished, not by arms, but by payment, 
or discharge in bankruptcy, or voluntary release. Debtors 
cannot fight out of their just obligations to creditors. 

2. The brief of counsel asserts that the new trial was 
granted on Sunday. If it was, this objection should have 
been openly specified in the bill of exceptions, and not con- 
cealed under a generality that affords of it no hint whatever. 
We cannot permit a judgment.to be ambushed in this court 
in any such way. 


Judgment affirmed. 


Joun B. Futrer ef al., plaintiffs in error, vs. THomas J. 
Lirr.e, administrator, e¢ a/., defendants in error. 


1. After the sale and purchase at the sale by an administrator, or an- 
other for him, thirteen years is an unreasonable time for the heirs at 
law to wait before they move practically by suit to set aside the sale— 
especially where the property sold has passed out of the administra- 

tor into the hands of purchasers for value. 

. All the parties complainants being of full age before 1865, and the 
cause of action having arisen before that year, and the object of the 
bill in equity being to reach property in the hands of third persons, 
and not in possession of the administrator, the bill, not being brought 
until 1871, is barred by the limitation act of 1869. 


Equity. Administrators and executors. Statute of lim- 
itations. Before Judge Underwood. MHaralson Superior 
Court. March Term, 1877. 


Reported in the opinion. 
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Avustiy & Harris, by Z. D. Harrison, for plaintiffs in 
error. 


Wuuiam J. Heap, by Jackson & Lumpkin, for defendants. 


Jackson, Judge. 


Joshua Dodson died in August, 1857, and Little adminis- 
tered upon his estate. In June, 1871, a bill was filed by 
the heirs at law of Dodson against Little, the administrator, 
and Head and Striker, purchasers from him of certain real 
estate once belonging to deceased, but sold by the adminis- 
trator in 1853. 

This bill was demurred to, the demurrer was sustained, 
and the bill dismissed. Before it was dismissed, the defend- 
ants filed a plea, the complainants replied with a replication, 
the court sustained the plea, overruling the replication, and 
the bill was dismissed on both grounds—on the demurrer 
thereto, and the insufficiency of the replication as a reply in 
equity to the plea. The complainants excepted to the judg- 
ment of dismissal, and the question is, was that judgment 
right on either ground—on sustaining the demurrer or the 
plea—taking the facts in the replication thereto to be true? 

The bill alleged the death of Dodson in August, 1857; 
the administration of Little; the sale, in 1858, of the lands 
Dodson left; the purchase thereof by another for the ad- 
ministrator for seventeen hundred dollars, when the lands 
were worth twenty-five hundred to three thousand dollars ; 
that complainants then and there objected to the sale and 
repudiated it; James and Anna Dodson, not being of age at 
the time, but not attaining their majority until 1865 and 
after; that, in 1864, the administrator, at private sale, sold 
the land to Head and Striker for twenty-five hundred dollars, 
or other sum, who well knew that the sale was repudiated 
by the complainants; that Little never paid the purchase 
money of the land, and never accounted for one cent of 
the proceeds thereof ; that no order, as required by law, was 
obtained from the ordinary to sell the land, nor was it ad- 
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vertised and sold, as required by law in such cases—all of 
which was known to Head and Striker; that the administra- 
tor and his sureties are all insolvent; that the administrator 
and Head and Striker are combining and colluding to wrong 
complainants, and, to do so, have had the land laid off as 
homesteads. 

The prayer is for relief by setting aside the sales of the ad- 
ministrator to himself and from himself to Head and Stri- 
ker, and bringing the lands back into the estate for distri- 
bution. At the August term, 1876, the bill was amended 
by alleging that Fuller and wife had purchased the share of 
James Dodson, and therefore he had not been made a party ; 
and, further, by the allegation that Head and Striker have 
been in possession of the land since 1863, and have received 
the rents, issues and profits thereof, worth five hundred dol- 
lars per annum; and the prayer is amended by asking an 
account therefor, and that the lands be decreed to be theirs. 

Taking this bill to be true, the first question is, was the 
demurrer properly sustained and the bill dismissed right- 
fully on the demurrer ¢ 

The demurrer was predicated upon four grounds: first, 
that there is no equity in the bill; secondly, because the bill 
shows good prescriptive title in Head and Striker; third, 
because complainants did not elect in a reasonable time to 
set aside the sale; and, fourth, because complainants are 
barred by the limitation act of 1869. 

We think the demurrer should have been sustained upon 
two of the grounds therein taken. The complainants have 
not proceeded in a reasonable time to have the sale set aside. 
The land was sold in 1858, when all the complainants except 
James and Anna Dodson, (who attained their majority in 
1865, or after, is the loose allegation) were of age. Yet these 
complainants, to-wit: Fuller and wife, Kilgore and wife, Sims 
and wife, Williams and wife, Naney Dodson, Levi Dodson, 
David Dodson, Allen Dodson, Williams and wife, who are 
all that complain in the bill as set out, either in the bill of 
exceptions or the record, appear to have been all of age in 
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1858, and suffered the administrator to hold the lands, ac- 
cording to the bill, up to 1863, when Head and Striker took 
possession, and suffered them (Head and Striker) to remain 
in uninterrupted possession until 1871, before the first step 
was taken to set aside or repudiate, practically, this sale: It 
is true they say that they did notify the administrator at the 
time of the sale, and did then repudiate it, and that the sub- 
sequent purchasers, Head and Striker, knew this; but they 
lay on their oars and did nothing. Such conduct is not 
reasonable. Such laches, when they knew that Head and 
Striker had paid twenty-five hundred dollars for the land, 
equity will not sanction or tolerate. They should have 
moved sooner than thirteen years to set aside the sale; fail- 
ing all that time to do so, equity will say that they have not 
moved in a reasonable time. 

In Fleming et al., vs. Foran et al.,12 Ga., 594, it was 
held that a sale to an executor by himself could be annulled 
by the legatees, but that they must elect to do so in a reason- 
able time. In Mercer vs. Newsom, 23 Ga., 151, that judg- 
ment was referred to and re-affirmed; and in /’ landers 
et al., vs. Flanders, administrator, 23 Ga., 249, it is 
again ruled that those who are entitled to repudiate a sale 
made by an administrator to himself, must do so in a reasona- 
ble time ; and, in that case, four years was held to be a reason- 
able time, the bill being brought to set aside a sale of slaves, 
and it was said by the judge delivering the opinion, that in 
that time mover would be barred. So in this case, in seven 
years ejectment would be barred, and these complainants 
waited thirteen years. There, too, the suit was against the ad- 
ministrator who held the lands; here it is against purchasers 
from him, who paid full value. And in this case, too, it 
is not distinctly alleged that the administrator bought him- 
self, but-that another bought for him. So it seems that some 
one else bought and made a deed to the administrator, and 
then he sold and made a deed to these purchasers, after hold- 
ing the land five years himself. 

It is true that the bill alleges that no order for sale was 
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had, as is required by law; but the latter words rob the alle- 
gation of all force to avoid the sale absolutely. It may 
have been a little irregularity in the order, and not the want 
of any order. And this view is strengthened by the same 
general sort of charge in the same part of the bill—the next 
sentence—-that the land was not advertised and sold as re- 
quired by law. 

We think that this bill should have been dismissed be- 
cause the suit was not brought to set aside the sale in a 
reasonable time. 

2. We think, too, that the suit is barred by the act of 1869. 
The suit really is against Head and Striker, and not against the 
administrator. He is insolvent, and not in possession of 
an acre of the land. He has sold it and got the full value 
thereof. Conceding that the real defendants knew of the 
purchase of the administrator at his own sale; conceding 
that they acted wrongfully, and thereby gave a right of 
action to these complainants to sue them to annul their 
deeds and set aside their homesteads to the land they had 
bought, why should not the suit have been brought before 
1870, under the act of 18692 We can see no good reason. 
It nowhere appears that James Dodson or Anna Dodson were 
parties to the bill. The record does not show it; nor does 
it show any order of court making them, or either of them, 
parties; and they are the only infants under age in 1865, 
according to the bill. 

This view of the law makes it unnecessary to consider the 
plea, the demurrer to the bill being properly sustained by 
the court. 

_ Judgment affirmed. 


Tue CentraL RAILROAD AND Banxina CoMPANY oF4VEORGIA 
et al., plaintiffs in error, vs. Samuet N. Papor e¢ al., de- 
fendants in error. 


. As a general rule, in the absence of any agreement to the contrary, 
dividends due on stock follow the ownership thereof. 
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. Where a firm contracted to construct a number of miles of railroad, 
and on their completion to receive certain stock in payment therefor, 
and where, before the work was completed, some of the stock was 
transferred to the firm, who received and disposed of it through their 
agents, correspondence between such agents and the president of the 
contracting railroad company, was admissible to show the terms 
upon which it was delivered by the company and received by the 
firm, in advance of the time contemplated by the contract. 

. The president of the railroad company was not a competent witness 
to prove certain negotiations and agreements concerning the stock, 
between himself and a member of the firm since deceased, although 
he testified that his railroad had been previously leased by another 
company, to which he applied as friend of the deceased partner, and 
not officially, for an issuing of the stock. 

. Nor was it competent to prove by a director in the railroad company, 
representations made by the deceased partner in the course of such 
negotiations, although the witness stated that he acted in such nego- 
tiations as attorney of the two companies, and not as a director of 
the one leased. 

. A letter from the firm to the president ofthe railroad company, 
treating a certain part of the work as virtually completed, proposing 
to deliver it and to receive stock in proportion, and to give bond for 
the completion of the balance, was admissible. It was not an offer 
of ‘compromise. 


Stock. Dividends. Witness. Evidence. Principal and 
agent. Before Judge Hitt. Bibb Superior Court. Octo- 
ber Adjourned Term, 1876. 


The following, taken in connection with the decision, suf- 
ticiently reports this case : 


Papot swore that Ketchum & Hartridge were brokers, 
and were the agents of Shorter, Papot & Co., (of which firm 
complainants were survivors) authorized to receive stock for 
that firm, sell, and deposit the proceeds to their credit. Holt, 
as appeared from the evidence, was president of the South- 
western Railroad. The Central Railroad Company became 
the lessee of that road, and ratified the present contract. 

The principal question in the case was, whether any allow- 
ance was to be made defendant on account of delivering the 
stock mentioned in the decision before the contract of labor 
had been completely fulfilled. 
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The jury found for complainants. Defendants moved for 
a new trial, on the following among other grounds: 

1. Because the court rejected certain letters and replies 
which were written by Holt to Ketchum & Hartridge, and 
vice versa, during the pendency of the contract, offered for 
the purpose of showing on what terms complainants, through 
their agents, received the stock. Two of these letters were 
especially insisted upon and their rejection complained of, 
to-wit : 

“ January 30, 1872. 
“Messrs. Keronum & Harrringe, Savannah: 

* Gents— 

% ® % % * % cS 


* * 

















“ Messrs. Shorter, Papot & Co. agreed to pay interest of 
two months on whatever amount of stock may be issued 1st 
February, and integest on the residue up to the completion 
of their contract. You will perceive that I must retain 
stock enough in my hands to guard against any contingency, 
and issue according to filing of orders. ; 
“Yours truly, Wm. 8. Horr, President.” 


“Savanna, January 31, 1872. 
“ Wirram S. Horr, Esq., President Southwestern Railroad 
Company, Macon, Ga. : 
“ Dear Sir—In reply to your favor of the 30th instant, 
we beg to say that your orders as stated by you are as we 
understand it, ¢. ¢., we are now entitled to but 2,430 shares, 


the 210 to be retained until completion of said road, ete. 
* % * * * * * * * 





Messrs. Shorter, Papot & Co., will settle with you for the 
interest when you come to a final settlement, (you retaining 
stock sufficient to secure you) or we will pay it for them if 
you insist upon it. 
“Yours very truly, 

“Keronum & Harrringe.” 


2. Because the court rejected the following testimony of- 
fered by defendants: We propose to prove by W. S. Holt, 
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who was at the time the president of the Southwestern Rail- 
road, that at the request of Shorter, now dead, at the time 
one of the firm of Shorter, Papot & Co., and for the benefit 
of said firm and as the friend of Shorter, he applied, not as 
president, to the Central Railroad, for an issue of the stock 
of the Southwestern Railroad, under the written contract, to 
relieve them from their then embarrassment, before the said 
Shorter, Papot & Co. had completed their contract and were 
entitled under it to said issue, and that the Central Railroad 
agreed to make this advance on his request, provided Shorter, 
Papot & Co. would pay interest on such advance stock, for 
the time it was so advanced ; to which Shorter, Papot & Co., 
afterwards, through Shorter, agreed to, and the request was 
afterwards consummated with Ketchum & Hartridge as 
agents of Shorter, Papot & Co., on the faith of this agree- 
ment. 

3. Because the court erred in rejecting the following ev- 
idence of Alexander R. Lawton, to-wit : That while the ne- 
gotiation was pending between Shorter, Papot & Co., and 
the Central and Southwestern Railroad Companies for the 
transfer of the four thousand four hundred shares preferred 
stock in the Vicksburg and Brunswick Railroad, as set out 
in complainafits’ bill, and before the same was consumma- 
ted, he had personal and cunfidential interviews with 
Shorter, of the firm of Shorter, Papot & Co., as to the 
financial and pecuniary condition of the Vicksburg and 
Brunswick Company, and its outstanding debts; he had 
this interview at the direction of the president of 
the Central Railroad to see whether the Central Rail- 
road could make this contract—get possession and con- 
trol of the Vicksburg and Brunswick Railroad, without 
any risk of loss; he was at the time the attorney of 
the Central Railroad, and had this interview as such 
attorney. He was also a director in the Southwestern Rail- 
road, but he was not acting as such in this interview, nor 
did he have anything to do with making this contract, one 
way or the other; this was no part of his business—his 





346 SUPREME COURT OF GEORGIA. 


The Central R. R. & B’k’g Co. of Ga. et al. vs. Papot et ai. 








duty, and the part he took in the matter, was to simply us- 
certain and report whether the railroad companies he repre- 
sented as attorney, the Southwestern and Central, could 
safely make this contract. 

In that interview, Shorter told him that the Vicksburg and 
Brunswick Railroad Company owed no debt—there were no 
debts against, no liens or encumbrances on it of any char- 
acter which would increase the risk of any loss by the com- 
pany he represented beyond the amount it agreed to pay, 
and that it might safely make the trade. 

The court ruled out the whole of this evidence on the 
ground that the witness was at the time one of the direc- 
tors of the Southwestern Railroad, one of the parties to the 
contract, and also the attorney of the Central Railroad Com- 
pany, and Shorter the party with whom this interview was 
had was dead. 

4. Because the court charged as follows: “There isa 
letter of the 6th of January, 1872, in evidence from Shorter, 
Papot & Co.,making a proposition to the Southwestern Rail- 
road Company, to Holt, president of the company, by which 
they make a proposition to it for the purpose of issuing 
stock to the contractors of the road to be regarded as finished 
in a few days and delivered over, and then that, in lieu of 
waiting and holding on to the stock, they would give their 
bond to the Southwestern Railroad Company for the com- 
pletion of the road. They say they did not accept the propo- 
sition. I thought possibly they might connect that with 
other proof, and I let it in. That was an offer of compro- 
mise and that cannot be considered by you.” 

[The letter of January 6, referred to, stated that the road 
under construction was in a flourishing condition ; that, ow- 
ing to the delay in receiving their stock, Shorter, Papot & 
Co. were compelled to pay about $3,000.00 monthly interest 
on their liabilities; that some twenty miles had been com- 
pleted ; that, after some slight changes, which they could 
make in ten days, they would be ready to deliver that part 
of the road; they proposed to do so, and to receive a pro- 
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portionate amount of stock, giving bond for the completion 
of the work. ] 
The motion was overruled, and defendants excepted. 


R. F. Lyon; A. R. Lawron, for plaintiffs in error. 
Lanier & Anperson, Hitt & Harris, for defendants. 
Warner, Chief Justice. 


This was a bill filed by the complainants against the South- 
western Railroad Company, with a prayer, on the allegations 
contained therein, that it be decreed to issue to the complain. 
ants scrip for stock in its company to the amount of $5,- 
300.00, and to pay to them the dividends thereon from the 
first of February, 1872, in pursuance of the annexed con- 
tract, which was approved by the board of directors of the 
Central Railroad and Banking Company of Georgia, the 
lessee of said Southwestern Railroad Company, and which was 


made a party defendant to the complainants’ bill : 


EXHIBIT “A.” 


Macon, Ga., November 28, 1871. 


To the President and Directors of the Southwestern Railroad Company : 


GENTLEMEN—We hereby agree to finish up the Vicksburg and Bruns- 
wick railroad, from Eufaula to Clayton, Alabama, as follows: 

To cover over all the truss bridges, finish up the grading with ditches, 
etc., complete the track in good order to Clayton, and build a substan- 
tial brick warehouse at Clayton, thirty-five by seventy feet, on plan used 
on Central railroad, with necessary depot grounds attached; put up one 
water tank, with fixtures complete, at place designated by Mr. Powers; 
and when the road is in that condition, and approved by Virgil Powers, 
superintendent, we will then transfer and deliver to the Southwestern 
Railroad Company the preferred eight per cent. stock of the Vicksburg 
and Brunswick Railroad Company to the extent of four thousand four 
hundred shares of the par value of one hundred dollars each, receiving 
for the same stock of the Southwestern Railroad Company of the par 
value of one hundred dollars per share, at the rate of one hundred and 
fifty shares per mile of road finished to Clayton. 

Respectfully, your obedient servants, 
SHortTeER, Parot & Co. 
22 
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Whereupon it was resolved, that the company hereby accept the above 
proposition of Messrs Shorter, Papot & Co., and that the president and 
superintendent of this company carry out the details subject to the ap- 
proval of the board of directors of the Central Railroad and Banking 


Company of Georgia. 
* * * & * * * * * * * * 


True extract from the minutes of this company of this date. 
Joun T. BosFEINTTET, 
Secretary and Treasurer. 


On the trial of the case, the jury, under the charge of the 
court, found a verdict in favor of the complainants for the sum 
of five thousand one hundred and forty-five dollars and 
thirty-five cents. The defendants made a motion for a new 
trial on the several grounds therein set.forth, which was 
overruled, and the defendants excepted. 

1. The main question in controversy between the parties 
at the trial, was whether the complainants should account for 
the dividends due on the stock which was issued to them by 
defendants before the contract was completed, the defend- 
ants having insisted in theiranswers that the amount of such 
dividends should be allowed by way of set-off to the com- 
plainants’ demand under said contract. As a general rule, 
in the absence of any agreement to the contrary, the divi- 
dends due on the stock of the company would follow the 
ownership of the stock. 

2. The defendants insist that the complainants, by their 
letter of the 6th of January, 1872, to the president of the 
Southwestern Railroad Company, proposed that the stock 
should be issued by the company to them before the com- 
pletion of the work under the contract, and that the several 
letters of Messrs. Hartridge & Ketchum (who were the finan- 
cial agents of the complainants in procuring and negotiating 
said stock) to Holt, the president of the company, as well 
as the replies thereto as set forth in the bill of exceptions, if 
the same had not been ruled out by the court, when taken 
in connection with the letter of the 6th of January, which 
was also ruled out, would have shown to the satisfaction of 
the jury that the complainants were to account to the defend- 
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ants for the dividends on the stock, in consideration that the 
same had been issued to them before the work was com- 
pleted. There can be no dispute that the complainants did 
obtain the stock before they were entitled to it under the 
contract—in other words, they received better stock than 
they were entitled to under their contract, and the question 
naturally presents itself, upon what terms did they so re- 
ceive it? Asa general rule, the principal is bound by the 
acts of his agent, when acting within the scope of his au- 
thority in relation to the particular business entrusted to 
him, and the agent’s authority will be construed to include 
all necessary and usual means for effectually executing it. 
A ratification of the acts of the agent by the principal may 
be express, or implied from the acts orsilence of the prin- 
cipal, and such ratification will have the same effect as if 
originally authorized. In view of these general principles, 
the several letters ruled out by the court as contained in the 
bill of exceptions, including the letter of the 6th January, 
1872, should have been admitted in evidence as tending to 
prove the defendants’ theory of the case. All that we at 
present decide is, that the letters were competent evidence 
to have been submitted to the jury for their consideration. 
3. There was no error in ruling out the proposed evidence 
of Holt, under the provisions of the statute, as set forth in 
the record, as to what he did as the friend of Gov. Shorter, 
and at his request, in relation to the alteration of the con- 
tract, which is now the subject matter of controversy between 
the parties, Shorter being dead. 
4, There was no error in ruling out the proposed testimony 
_ of A. R. Lawton, Esq., as set forth in the record, who, as 
agent of the defendants, had a confidential interview with 
Gov. Shorter, one of complainants’ company, in relation to 
making the contract now sued on, and what representations 
he (Shorter) made to the witness as defendants’ agent in 
relation thereto, Shorter being dead. See Georgia Masonic 
Company vs. Gibson et al.,52 Ga., Rep., 640, and other cases. 
The court erred in its charge to the jury, that the 
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letter of the 6th of January, 1872, could not be considered 
by them as evidence, because it was an offer of compromise, 
there being nothing in the letter going to show any such 
intention or purpose on the part of the complainants. 

In our judgment, the court below erred in overruling the 
motion for a new trial on the statement of facts disclosed 


in the record. 
Let the judgment of the court below be reversed. 


Jxsse McLenpon, plaintiff in error, vs. Frost & Crensuaw, 
defendants in error. 


1. Where a judgment is entered up in blank as to the amount of costs, 
and the clerk, on taxing the costs and issuing execution, has failed 
to fill the blank, the court may order the judgment amended by in- 
serting therein the amount of costs for which the ji. fa. has issued, 
if such amount be correct. The making of such amendment is not 
cause for dismissing a pending levy, unless the execution is proceed- 
ing for costs only. 

. Where an execution is outstanding, and a member of a partnership 
not a party to it, contracts with the defendant that if he will advance 
a fund sufficient to pay it off, the fund, after being used for a time, 
shall be applied to its payment, and the stipulated fund is advanced 
to the partnership accordingly, the partnership cannot apply the 
same to an account due to it from the defendant, and then purchase 
the execution, and, as transferee, enforce its collection. Purchase 
by a partnership under the circumstances, will operate as payment. 


Judgments. Costs. Amendment. Levyand sale. Con- 
tracts. Execution. Payment. Before Judge Bucuanan. 
Troup Superior Court. May Term, 1877. 


Reported in the opinion. 
Bieuam & Wurraxer, for plaintiff in error. 


Speer & Speer, for defendants. 
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Bieckiey, Judge. 


1. The execution was proceeding for principal and interest, 
as well as for costs. That the judgment was in blank as to 
the amount of the costs, would not be ground for illegality, 
nor for motion to quash the execution. The immemorial 
practice has been to enter up judgment, leaving a blank to 
be filled by the clerk with the amount of the costs, it being, 
by law, his duty to ascertain and tax the same. Not unfre- 
quently, there are fees of witnesses which are proved and 
returned too late to be made known to counsel within the 
time limited for signing judgment—four days from the ad- 
journment of the court. A sort of necessity exists, in prac- 
tice, for leaving the costs blank; and the practice has pre- 
vailed for so long atime, that to disturb it without legislation, 
at this late day, would be to deny to the past that veneration 
which courts have ever esteemed its due. The uniform 
course of practice is evidence of the law—10 Ga., 280; 12 
Tb., 335; 15 7b., 136, 137, 290, 320, 344, 458; 20 7d., 644. 
On issuing execution, the clerk should always fill the blank 
left in the judgment; but the omission is a mere clerical 
neglect, and the court may have the omission supplied by 
amendment. Where execution has issued for costs, on a 
judgment in which the amount is blank, the amount specified 
in the execution, (nothing to the contrary appearing,) will 
be deemed the amount duly ascertained by taxation, and in 
amending the judgment that will be the guide. Such amend- 
ment should be no cause for dismissing the levy—certainly 
not, unless the execution is proceeding for costs alone. 
Amendments duly made relate back, generally, to the time 
when the original act was done, or instrument created Thus, 
a judgment cured of its amendable defects, is as if it had been 
perfect from the beginning. The absolute rule of the stat- 
ute, that when an execution is amended the levy falls, does 
not extend to the amendment of judgments. Repairs to the 
foundation are not attended with the same consequence, as 
when the superstructure is altered. You may prop the execu- 
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tion by working on the judgment, though you cannot prop the 
levy by working on the execution. 

2. The only substantial error which we find in the record 
is in the charge of the court, to the effect that if Frost re- 
ceived cotton from defendant, the proceeds of which he was 
to use for a certain time and then pay them to the satisfac- 
tion of the execution, and if the contract was made with 
Frost and solely for himself and not for another, and if he 
failed and did not pay the money to Thornton, (the original 
plaintiff in 7. fa.) or his attorneys, and if, afterwards, the ex- 
ecution was bought by Frost & Crenshaw in good faith with 
their money, for themselves, then the issue of payment 
should be found in favor of the plaintiffs. This charge was 
not appropriate to the facts in evidence. The execution 
was in favor of Thornton, and against McLendon. McLen- 
don was indebted to Frost & Crenshaw on account. Frost 
had some negotiations with McLendon touching certain cot- 
ton belonging to the latter, the result of which was, that 
Frost & Crenshaw (not Frost) got the cotton. They applied 
it to an account which McLendon owed the partnership. 
Afterwards,they advanced to Thornton’s attorneys the money 
due on the execution, and took a transfer of the same to 
themselves. They caused a levy to be made upon McLen- 
don’s property, and he raised the issue of payment by affi- 
davit of illegality. According to the evidence, properly 
understood, the real contest was, whether Frost & Crenshaw 
got the cotton as payment on their book account, or as a 
sort of loan to Frost & Crenshaw, (through the contract 
made with Frost) to be discharged by paying off the execu- 
tion. Both Frost and Crenshaw were sworn as witnesses, 
and neither of them pretended that the contract with Frost 
was made on his own behalf, and not on behalf of the firm ; 
nor did either of them pretend that McLendon let Frost 
have the cotton. They admitted that he let Frost & Crenshaw 
have the cotton, and such was the evidence from all sources, 
including the warehouse receipts. The negotiations were 
with Frost, but they resulted in a delivery of cotton to the 
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firm, and the evidence of Frost himself was, that he repre- 
sented the firm in the transaction, for he says his contract 
amounted to a purchase for the firm, or rather to a collection 
‘on the account which stood against McLendon on the firm 
books. It was he, also, that represented the firm in purchas- 
ing the execution. How it was possible to raise the ques- 
tion, in the way the court’s charge suggests, of bona fides on 
the part of the firm, in the purchase, we do not see, as Frost 
must have known of the first contract when he made the 
second, he being a direct party to both. If the contract 
with McLendon was, that the cotton was to be applied to 
the account, the firm had a right to buy the execution; if, 
on the contrary, it was, as McLendon contended, that the 
proceeds were ultimately to be paid to Thornton or his at- 
torneys in satisfaction of the execution, then the firm was 
charged by contract with the duty of paying off the execu- 
tion, which duty would be inconsistent with the right to 
purchase and collect. The question is solely one of contract. 


What was the true agreement touching the cotton? If Me- 
Lendon represents it correctly, the execution is paid; if 
Frost represents it correctly, the exezution is unpaid. 
See Flournoy vs. Pitman, this term. 

Judgment reversed. 


Frank E. Burke, e¢ al., plaintiffs in error, vs. Amos C. Speer, 
tax collector, e¢ al., defendants in error. 


. Where there is a valid law imposing tax for the state upon bank 
stock, there will be no judicial interference in its collection on ac- 
count of informalities or irregularities in the return or assessment, 
This case is controlled by Decker vs. McGowan, and Georgia Loan 
Association vs. Same, decided at this term. 

. If the judiciary had the right to interfere by injunction, this bill 
shows no equity for its interposition. The stock was properly re- 
turned by the bank, and the stockholders were liable to pay it, and 
the collector had the right to issue executions therefor. 
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Taxes. Revenue. Stock. Banks. Before Judge Ciark. 
Sumter Superior Court. April Term, 1877. 


Complainants filed their bill against defendants, alleging 
that they had given in all their property subject to taxation 
to the tax receiver, and had duly paid their tax ; but that cer- 
tain fi. fas. were proceeding against them illegally for tax 
upon the stock of the First N ational Bank of Americus, 
they being stockholders. The prayer was for injunction. 

The answer denied all illegality of proceeding. The case 
was tried on the bill, answer and affidavits. The affidavits 
showed that the president of the bank and its cashier offered 
to give the receiver a list of the stock and stockholders, or 
else to return the stock regularly as agents of each individ- 
ual stockholder. The tax receiver declined to receive the 
return in that. way, but claimed that the bank should return 
the tax and pay it asa bank. The shares never have been 
returned, or the tax thereon for that year (1876) paid. 


The injunction was refused, and complainants excepted. 


Hawks & Hawains, for plaintiffs in error. 


R. N. Exy, attorney general; B. P. Hots, for defendants. 
Jackson, Judge. 


The tax collector of Sumter county issued execution against 
Burke and others, stockholders in the First National Bank 
of Americus, for tax. The stockholders filed a bill to en- 
join him on the grounds set forth in the record, the sum 
and substance of which appear to be irregularities in the 
assessment of the tax, and differences in the construction of 
the law. There can be no doubt that the legislature has the 
power to levy the tax, that it was levied, and that the tax 
collector was proceeding to collect it. It being a tax to raise 
revenue for the state, there can be no judicial interference 
in such a case, under the Code, section 3668, and the de- 
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cisions of this court in Decker vs. McGowan, and Georgia 
Loan Association vs. Same, decided at this term. 

2. But, even if we had the legal right to interfere, we 
would not in this case. The bank returned the stock and 
the stockholders—it did not pay the tax—and the only re- 
sort was to make the stockholders pay it under the law. 
See act of 1876, p. 138; 19 Wallace, 490; Code, §$922, 923. 

Judgment affirmed. 


Francois M. Lone et uwx., plaintiffs in error, vs. Dantet Bot- 
LARD, defendant in error. 


[Jackson, Judge, having been of counsel, did not preside in this case.] 

. Complaint upon a promissory note, in the statutory form, cannot be 
amended by adding count setting up that plaintiff held title to cer- 
tain property as security for the payment of the debt sued on, and 
therefore praying that such property might be sold, the note sued 
on paid out of the proceeds, and the surplus turned over to defend- 
ants. The cause of action thus set up is new, and a new judgment 
is prayed. 

. Where, in a petition for a homestead to the ordinary of Bibb county, 
in behalf of petitioner and her children, she alleged that she was a 
citizen of said county and state, and that her husband refused to ap- 
ply therefor, the averments are sufficient to give such ordinary juris- 
diction. 

. Where plaintiff accepted a deed which recited that the property 
therein described had been set apart as a homestead to the family of 
the grantor, and that it was now conveyed by the approval of the 
ordinary, he is not in a position to deny the validity of the home- 
stead. 


Equity. Amendment. Homestead. Estoppel. Deeds. 
Before Judge Hitt. Bibb Superior Court. October Ad- 
journed Term, 1876. 


Reported in the decision. 


R. F. Lyon; R. W. Jenson, for plaintiffs in error. 
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Lanier & Anperson, Hint. & Harris, for defendant. 
Warner, Chief Justice. 


The plaintiff brought his action against the defendants on 
a promisory note, payable to him or bearer, for $1,220.00, 
dated 18th November, 1872, due twelve months after date. 
The defendants filed various defenses to said action in their 
several pleas thereto, such as the discharge in bankruptcy of 
F. M. Long, that Betsy A. Long was his wife and a feme 
covert at the time she signed the note, that it was given for 
a debt of her husband, that she never read it and did not 
know the amount of the note, ete. Whereupon the plaintiff 
made a motion to amend his declaration, which was in the 
common statutory form, by inserting therein and annexing 
thereto, as a part thereof, a proceeding in the nature of equit- 
able relief, in which he alleged, amongst other things, that 
the said Long was indebted to the Oemulgee Building and 
Loan Association, that the note was given to the plaintiff to 
obtain money to pay that debt, which was secured by mort- 
gage on defendant’s property; that, prior to the foreclosure 
of said mortgage, defendants had obtained a homestead on 
the property, and, to secure the plaintiff for the money so 
advanced by him for which said note was given, the defend- 
ants, on the 11th of November, 1872, executed a deed to said 
property to the plaintiff, which was described therein as 
having been set apart as a homestead, the consideration men- 
tioned in said deed being $1,180.00, which was approved by 
the ordinary of Bibb county; that plaintiff's debt was not 
proved in the bankrupt court; that the title to the property 
conveyed by the deed was vested in the plaintiff as a security 
for the payment of the note sued on, and prayed for a de- 
cree that said property mentioned in said deed might be 
sold at sheriff’s sale, and so much thereof as equals the 
amount due on said note be applied to the payment thereof, 
and the surplus, if any, be paid to the defendants, which 
amendment was allowed by the court over defendants’ ob- 
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jections. On the trial of the case, the jury, under the charge 
of the court, found a verdict for the amount of the note, 
and also decreed a sale of the property as prayed for in 
plaintiff's amended declaration, and that the proceeds thereof 
be applied to the plaintiff's debt and costs, and the surplus, 
if any, be paid over to F. M. Long. The defendants made 
a motion for a new trial, on various grounds, which was 
overruled, and the defendants excepted. 

1. Was the court right in allowing the amendment to the 
plaintiffs declaration? All parties, whether plaintiffs or 
defendants, in the superior or other courts, (except the 
supreme court,) whether at law or in equity, may, at any 
stage of the cause, as matter of right, amend their plead- 
ings in all respects, whether in matter of form or of sub- 
stance, provided there is enough in the pleadings to amend 
by. Code, §3479. No amendment adding a new and dis- 
tinct cause of action, or new and distinct parties, shall be al- 
lowed, unless expressly provided for by law. Code, $3480. 

The original cause of action in the plaintiff's declaration, 
was the refusal of the defendants to perform their contract 
as set forth in the promissory note declared on. The 
amendment offered and allowed, was on a contract by deed, 
which is alleged to have been executed by the parties as a 
security for a debt, and, therefore, an equitable mortgage. 
The cause of action embraced in the amendment, is not 
only a new and distinct cause of action from that contained 
in the original declaration, but the plaintiff prays for a new 
and distinct judgment in his amendment. If there is any 
law which provides for the amendment of the plaintiff's 
declaration as set forth in the record, we are not aware of it. 
The plaintiff insists that he was not compelled, under the 
provisions of the 3082 section of the Code, to go intoa 
court of equity for relief, but may qbtain it in a court of 
law. This he undoubtedly could have done by bringing 
his action in the proper form, with the proper allegations, in 
the first instance. Neither a declaration for a legal cause of 
action, nor a declaration for an equitable cause of action, can 
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be amended by adding a new and distinct cause of action, or 
new and distinct parties. Equity is ancillary, not antago- 
nistic, to the law: hence, equity follows the law where the 
rule of law is applicable, and the analogy of the law where 
no rule is directly applicable. Code, $3083. A plaintiff can 
no more amend his declaration for a legal cause of action by 
adding a new and distinct cause of action thereto, or new 
and distinct parties, under the pretext of an equitable pro- 
ceeding, than he could amend his declaration for an equita- 
ble cause of action by adding a new and distinct cause of 
action, or new and distinct parties thereto, inasmuch as the 
law prohibits it in both eases. 

2. The court charged the jury, amongst other things, that 
the ordinary of Bibb county had no jurisdiction to allow the 
homestead exemption to Mrs. Long, as set forth in the record. 
It is alleged in her petition to the ordinary of Bibb county 
for a homestead in behalf of herself and children, that she 
is a citizen of said county and state, and that her husband 
refused to apply therefor. - In our judgment, there are suf- 
ficient averments in the petition to give to the ordinary of 
Bibb county jurisdiction to have allowed the homestead set 
forth in the record. 

3. The plaintiff, however, accepted the deed from Long 
and his wife to the property, in which it is recited, after 
describing it, “the same being property set apart as a home- 
stead for the family of said Long, and now conveyed by the 
approval of the ordinary of Bibb county.” The plaintiff, 
therefore, is not in a position to deny the validity of the 
homestead, tle more especially as it is not void for want of 
jurisdiction of the ordinary of that county to allow the same. 

In view of the facts contained in the record, and the 
errors complained of, the court erred in overruling the de- 
fendants’ motion for a new trial. Let the judgment of the 
court below be reversed. 
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Forp & Booru, plaintiffs in error, vs. A. M. PerKxerson, 
sheriff, e¢ a/., defendants in error. 


When, after judgment in attachment, against personal property at- 
tached, the sheriff is ruled by the attaching creditor for surrendering 
the property to the debtor, after levy and before judgment, without 
taking the replevy bond required by law, and the rule is made abso- 
lute, the sheriff's liability is exclusively to the plaintiff in the rule; 
and a creditor of the defendant in attachment, by general judgment 
older than the judgment on the attachment, has no right to the 
money produced by the rule, the same not being the money of the 
judgment debtor, nor the proceeds of his property. The rule abso- 
lute, in such case, is a judgment in favor of the attaching creditor 
for an injury done to him by the sheriff in his official capacity, to 
which injury and its consequences other creditors of the common 
debtor are strangers. 


Attachments. Judgments. Sheriffs. Bonds. Before 
Judge Prrrtes. Fulton Superior Court. October Term, 
1876. 


Reported in the opinion. 


S. D. McConnext, for plaintiffs in error. 


P. L. Mynart, for defendants. 


Biecktey, Judge. 


An attachment was levied by the deputy sheriff upon a 
horse, suflicient in value to pay the debt. The officer took 
what he supposed to be a replevy bond (with security), and 
thereupon restored the horse to the defendant in attachment. 
The bond, when examined, proved to be conditioned for 
the forthcoming of the animal at the time and place of sale, 
and not for the payment of such judgment as might be re- 
covered in the attachment proceeding. On account of this 
discrepancy between the bond taken, and the one required 
by statute, (Code, § 3319,) the property was not legally re- 
plevied, and its re-delivery to the defendant was irregular. 
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The attachment case proceeded, and judgment was entered 
in favor of the plaintiffs against the property attached. 7%. 
Fa. issued accordingly, and the same officer, now become 
sheriff, advertised the property for sale, but the property 
was not produced by the defendant or by his surety on the 
forthcoming bond, and consequently was not sold. The 
plaintiffs in attachment subsequently ruled the officer for the 
amount of their judgment, alleging that by reason of his 
failure to take the bond required by law, on re-delivering the 
property to the debtor after the levy, their debt was wholly 
lost. In answer to the rule, the officer did not controvert 
his liability for the value of the horse, but submitted whether 
he should pay the money to the plaintiffs in attachment, or 
to other claimants of the fund, who had a general judgment 
against the same debtor, older in date than the judgment 
rendered in the attachment cause. This general judgment 
was in fact older than the other, by several years, having 
been rendered in less than a month after the attachment was 
levied, and after the deputy sheriff had taken the forthcom- 
ing bond and parted with the possession of the horse. The 
ji. fa. founded on the general judgment was put in the sheriff's 
hands, on the day the horse was to have been sold according 
to the sheriff's advertisement, to claim the proceeds of any 
sale that might be made, or any other money of the debtor. 
On the hearing of the rule, the contest was between the 
plaintiffs in the attachment judgment, and the plaintiffs in 
the general judgment, their respective 7. fas. being before 
the court. On substantially the foregoing state of facts, most 
of them appearing from the officer’s answer to the rule, 
which was not traversed, the court made the rule absolute, 
for the value of the horse, and proceeded to distribute the 
money, first, to the payment of costs on the attachment 
judgment; secondly, to the payment of the attorney’s fee 
for bringing the money into court; and, thirdly, as to the 
whole balance, to the payment, pro tanto, of the general judg- 
ment. The question is, whether this was a legal disposition 
of the money produced by the rule absolute. Manifestly it 
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was not. The rule was not brought to claim money raised 
by the attachment. None was raised. The attachment was 
wholly unproductive, and it was rendered so by the miscon- 
duct of the deputy sheriff, who surrendered the property 
attached without taking such bond and security as the law 
entitled the attaching creditors to have. 

Had the proper bond and security been taken, their debt 
would have been safe. What that bond might have pro- 
duced from the principal obligor, would have been subject 
to be appropriated, when brought into court, to older judg- 
ments against him; but not so as to what the surety might 
have paid, or what might have been raised out of his prop- 
erty. The surety’s money would have gone to the discharge 
of his own liability upon the bond, and not to the satisfac- 
tion of debts of his principal for which he was not bound. 
See 3 Kelly, 132. Just so with money raised out of the 
officer by this rule. Being the officer’s money, it goes to 
the discharge of his official liability. That liability might 
have been enforced by action, or by rule, at the option of 
the plaintiffs. Code, $§ 3948, 3949. Here, the cause of rule 
or action was in favor of these plaintiffs, and none others. 
The.act constituting the official default, took place before 
the general judgment was rendered. Since that judgment 
was rendered, the officer has had in his hands none of the 
debtor’s property or money. He has failed in no duty to 
the plaintiffs in that judgment. The recovery against him 
by rule stands just as would stand a recovery against him 
by action, so far as respects the application of the money. 

If it should appear that the debt and costs for which the 
officer is liable is less than the amount for which the rule 
was made absolute, that is, less than the value of the prop- 
erty attached, let the rule be discharged as to the excess. 
But the ofticer’s liability is to the plaintiffs in attachment only, 
and let them have the fruits of their rule. 

Counsel for plaintiffs in error cited Code, § 3949; Crock- 
er’s Sheriffs, 790, 815 ; 50 Ga., 335 ; 49 Zb., 608 ; Code, § 3949; 
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56 Ga., 383; 54 Jb., 569. Per contra, Code, § 3330; 13 
Ga., 335. 
Judgment reversed. 


Wii O. Fiemine, guardian, plaintiff in error, vs. P. L. 
Opvm, trustee, defendant in error. 


A levy upon personal property of the principal defendant, sufficient to 
satisfy the execution, and such property delivered up to the assignee 
in bankruptcy of such principal debtor, by the sheriff, will discharge 
the surety; the assignee in bankruptcy has no authority to take prop- 
erty seized on final process of a state court; it is the same, in effect, 
as if the sheriff had delivered the property to the defendant himself; 
and hence this case is controlled by Lumsden vs. Leonard, 55 Ga., 374. 


Principal and security. Levy and sale. Bankrupt. Be- 
fore Judge Wrieur. Baker Superior Court. May Term, 
1877. 


Reported in the opinion. 
W. O. Firemine; D. A. Vason, for plaintiff in error. 
No appearance for defendant. 

Jackson, Judge. 


Fleming held an execution against Mills, principal, and 
Odum and Hall, securities. It was levied upon certain prop- 
erty of Odum, one of the sureties, and claimed by another 
Odum as trustee, etc. Various questions were made in re- 
gard to the bona fides of the trust deed, but the controlling 
question, we think, is whether a levy upon personal property 
of Mills, the principal debtor, was sufficiently explained as 
not productive, or as not hurting the security; or, rather, 
whether the fact that this property was delivered, after levy, 
by the sheriff to the assignee in bankruptcy, and thus lost 
to the fi. fa., or judgment, discharged the surety. 
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The facts were, that after the property—personal prop- 
erty—consisting of mules, cattle, etc., ete., enough to satisfy 
the execution—had been levied upon by the sheriff, they 
were turned over to the assignee in bankruptcy of the prin- 
cipal defendant, and carried off by him. Does this discharge 
the surety? In Zwmsden vs. Leonard, 55 Ga., 374, it was 
ruled that the giving up by the sheriff to the defendant of 
the principal’s cotton, discharged the surety to the extent of 
the value of the cotton. In the case at bar, the personal 
property was in the hands of the sheriff on final process, and 
the assignee in bankruptcy could not dispossess him, legally, 
of it. 

In respect to this property so levied on, the assignee stood 
in the shoes of the defendant, and the sheriff had no more 
right to deliver up the property to the assignee, than he 
would have had to deliver it to the defendant himself; there- 
fore Lumsden vs. Leonard controls this case. Indeed, this 
case is stronger for the surety than that. In that case the 
defendant still had the property, and another levy might 
have been made, and the only hurt the surety sustained 
was the danger that defendant, his principal, might have run 
it off. This risk was increased, because the creditor, through 
the sheriff, had in hand enough to pay the debt from the 
principal’s property, and let it go; but in this case, much 
more has the surety been hurt; for the property has gone 
to another—the assignee has it, and probably has disposed 
of it to pay other debts—at least, it has not been heard of 
since. This creditor has not pursued it, either against the 
sheriff or the assignee, or claimed the proceeds in the bank- 
rupt court. It is gone—a dead loss to this judgment—and 
the surety is hurt to the extent of its value, and that is 
enough to pay the whole judgment. So that the result is 
that the surety’s property is levied on to pay a judgment 
which the creditor had enough of the principal’s property 
to pay, but, by his fault and the sheriff’s—one or both—let 
it unlawfully get away from under the levy. We think it 
clear that the surety is discharged. 

Judgment affirmed. 

23 
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Tue Nortrueastern Rattroap Company, plaintiff in error, vs. 
Wut1am S. Morris, defendant in error. 


. The second section of the act of 25th of February, 1874, repealing 
all provisions in charters to railroad companies granting state aid, 
which provides that should any of said companies claim that they 
have a vested right to such aid, and apply to the governor for the 
same, any citizen of the state may interpose by bill to restrain such 
companies, and the question as to whether such vested right exists 
shall be for the courts to determine, is unconstitutional, in this, that 
it is in violation of the true intent and spirit of the fifth and thirty- 
first paragraphs of the first article of the constitution of 1868. 

. The said section is also unconstitutional because it contains matter 
different from what is expressed in the title of the act of which it 

. constitutes a part. 


Constitutional law. Laws. Railroads. Before Judge 
Ricr. Hall County. At Chambers, June 22, 1877. 


Reported in the decision. 


Coss, Erwin & Coss; B. H. Hitt; Hopxiss & Guenn, 
for plaintiff in error. 


R. N. Ey, attorney general; Barrow Bros. ; C. D. Hit, 
for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, with a prayer for an injunction to restrain the de- 
fendant from applying to the governor of this state for an 
indorsement of its bonds to the extent of fifteen thousand 
dollars per mile, as provided by the seventh section of the 
act of 1870. Upon hearing the motion for the injunction 
prayed for, the chancellor granted it, and the defendant ex- 
cepted. 

By the constitution of 1868, the general assembly is pro- 
hibited from granting, or loaning the credit of the state to 
aid any company, without a provision that the whole prop- 
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erty of the company shall be bound for the security of the 
state prior to any other debt or lien, except to laborers; nor 
to any company in which there is not already an equal 
amount invested by private persons. 

The seventh section of the act of 1870 provides for the 
indorsement of the bonds of the company by the governor 
of the state at the rate of fifteen thousand dollars per mile, 
whenever said company shall have completed and fully 
equipped twenty continuous miles of its road. The ninth 
section of the act provides “that before such indorsement 
shall be made, the governor shall be satisfied that so much 
of the road as the said indorsement shall be applied for is really 
finished and in complete running order, and that said road 
is free from all mortgages and other legal incumbrances that 
may endanger the security of the state, and upon the further 
condition and express understanding that any indorsement 
of said bonds as aforesaid, when made, shall not only subject 
all property of any kind in this state, which may be pur- 
chased with said bonds, to the obligations of the first mort- 
gage lien until all the principal and interest due on said 
bonds, so indorsed, shall be paid, but the said indorsement 
shall be, and is hereby, understood to operate as a prior lien 
or mortgage on all the property of the company to be en- 
forced as hereinafter provided for.” Tliere is no provision in 
the act of 1870 requiring that an equal amount to that of 
the indorsement applied for, shall have been already invested 
by private persons. The tenth section of the act provides 
for the enforcement of the mortgage lien in default of pay- 
ment of said bonds, or the interest due thereon, by the com- 
pany. 

On the 25th of February, 1874, the general assembly 
passed an act repealing all provisions contained in charters 
theretofore granted to the different railroad companies in this 
state granting state aid, no matter what the terms of the same 
may be, or by which in any manner or form state aid is au- 
thorized to be granted to said companies; provided, that 
any company to which said state aid has been granted, 
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which, prior to the passage of this act, shall have acquired 
a vested right to the same, shall not be affected by this act. 
The second section of the act declares that, should any of 
said companies claim that they have a vested right to such 
aid and apply for the same to the governor, any citizen of 
the state may interpose by bill to restrain the company, and 
the question of whether such vested right exists, shall be for 
the courts to determine. On the 3d of March, 1874, the 
general assembly adopted a resolution by which it was re- 
solved that the true intent and meaning of the above recited 
act (the act repealing all state aid to railroads) is, that the 
provisions of said act repealing state aid shall not apply to 
the Northeastern Railroad. 

By the several acts of 1870, granting state aid to rail- 
roads, and especially by the act of 11th of December, 1871, 
the duty of making the indorsement of the state on the 
bonds of railroad companies, is devolved upon the gover- 
nor of the state, in the manner, and under the restrictions, 
therein prescribed. 

The prayer of the complainant’s bill is, that the defen- 
dant be restrained from applying to the governor of the 
state for the indorsement of the bonds mentioned in his 
bill, or from applying to the governor for the indorsement 
of the state upon any of the bonds of the defendant’s com- 
pany, by virtue of any right arising from said act of Octo- 
ber, 27th, 1870. 

1. The complainant’s bill is based on the second section of 
the act of 25th of February, 1874. Is that section a valid, 
constitutional law? Is it competent for the general assem- 
bly, under the constitution, to enact a law authorizing any 
court in the state to restrain any person from applying to 
either department of the government for a right to which 
that person claims to be entitled? The fifth paragraph of 
the first article of the constitution declares, that “the right 
of the people to appeal to the courts, to petition govern- 
ment on all matters, and peaceably to assemble for the con- 
sideration of any matter, shall never be impaired.” To 
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authorize the courts to restrain a person, either natural or 
artificial, from petitioning, or applying to the executive de- 
partment of the state government for a right to which such 
person may claim to be entitled at the hands of that depart- 
ment, would be in violation of the true intent and spirit of 
that clause of the constitution before cited. The executive 
and judicial departments of the government are separate 
and distinct. Why should the latter restrain any person 
from petitioning or applying to the former for a right 
which it is authorized to grant or refuse? The exact words 
of the constitution are, that “the legislative, executive, and 
judicial departments shall be distinct, and each department 
shall be confided toa separate body of magistracy. No 
person, or collection of persons, being of one department, 
shall exercise any power properly attached to either of 
the others, except in cases herein expressly provided for.” 
The second section of the act of 1874 declares, “that should 
any of said companies claim that they have a vested right 
tosuch aid, and apply for the same to the governor, any citizen 
of the state may interpose by bill to restrain the company, 
and the question of whether said vested right exists, shall 
be for the courts to determine.” Restrain the company 
from doing what? Restrain it from making an application 
to the governor for a right which it claims, as the complain- 
ant’s bill seeks to do. If that section of the act does not 
mean that, it means that the company shall be restrained 
from deriving any benefit from such application to the 
governor, which, practically, amounts to the same thing; 
and the result would be, that the executive department of 
the government could not perform its appropriate functions 
and duties devolved upon it by law, without the consent 
and approval of the judicial department of the government. 
If the judicial department can restrain persons from ma- 
king application to the executive department for any right 
which it is competent for the latter to grant or refuse, or 
restrain them from having the benefit of such an applica- 
tion when made, then the judicial department would, prac- 
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tically, control the action of the executive department, so 
far as the granting or refusing of any rights by that depart- 
ment, under the laws of the state, are concerned. If per- 
sons cannot apply to the executive department for their 
rights, which it is authorized to grant or refuse, or, having 
applied for them, are to be restrained by the judicial de- 
partment from receiving the benefit of such application, 
the executive department would not be much troubled with 
hearing the applications of persons, for the simple reason, 
that they could not get to that department to be heard, or 
to have their claims considered, if they did apply. 

%. But the second section of that act has another constitu- 
tional infirmity, which is fatal to it asa valid law. The 
constitution of the state declares, that no law or ordinance 
shall pass which refers to more than one subject matter, or 
contains matter different from what is expressed in the title 
thereof. The title of the act of 1874 is, “ An act to repeal 
all provisions contained in the charters heretofore granted 
to different railroad companies in this state, granting state 
aid to such companies, where their right to the same has not 
vested.” There is nothing in the title of the act which, in 
any manner, relates to the matter contained in the second 
section of the act hereinbefore cited. The second section of 
the act, therefore, contains matter different from what is 
expressed in the title thereof. 

There being no valid law to authorize the complainant’s 
proceeding, the chancellor erred in granting the injunction 
prayed for. 

Let the judgment of the court below be reversed. 


' Wirson Sawyer, trustee, plaintiff in error, vs. A. J. Cuenry, 
defendant in error. 


1. As, under section 3622 of the Code, a trustee has a right to appeal 
from a judgment against the assets of the trust estate, without pay- 
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ing costs or giving bond and security, it is error to dismiss his ap- 
peal in such a case because the appeal was entered on a defective 
pauper affidavit. 

. Where, subsequent to the argument of a case, it is discovered that a 
material portion of the record is wanting, under the act of February 
26, 1877, the further consideration thereof will be postponed until a 
duly authenticated copy of the missing part is filed in the clerk’s 
office of this court.—[R. ] 


Appeals. Trusts. Before Judge Harty. Upson Superior 
Court. May Term, 1877. 


After the argument in this case had been concluded, it 
was discovered that the bill of exceptions recited that the 
appeal had- been dismissed, but that no such judgment ap- 
peared in the transcript of the record, whereupon the court 
ordered that the further consideration be postponed until a 
certain day in the future, and that a copy of the order be 
transmitted to the clerk of Upson superior court, to the end 
that if there be such a judgment of record in that court, a 


duly authenticated copy of the same may be filed in the 

clerk’s office of this court. By the time appointed, the record 

was completed, and the consideration of the case proceeded. 
For the remaining facts, see the decision. 


M. H. Sanpwicn; J. A. Hunt, for plaintiff in error. 
J. A. Corren, for defendant. 


Biecktey, Judge. 


A trustee was sued, as such, in a justice’s court. Judg- 
ment went against him for over fifty dollars, to be levied of 
the trust estate. He entered an appeal to the superior court 
by filing a pauper affidavit, and without paying cost or giv- 
ing bond and security. A motion was made in the superior 
court to dismiss the appeal, because in the affidavit the trus- 
tee had sworn to his own poverty, and not to the poverty of 
the trust estate. (30 Ga., 964; 3 Kelly, 254-5.) The trus- 
tee proposed to amend the affidavit, (19 @a., 33,) and the 
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court heard evidence as to whether the affidavit had been 
written as the deponent really intended, or whether his in- 
tention was to depose to the poverty of the trust estate, and 
not to his own personal poverty. From the evidence, the 
court came to the conclusion that there was no mistake, and 
thereupon denied the application to amend, and dismissed 
the appeal. The trustee excepted. 

The Code (section 3622) declares that “ Executors, admin- 
istrators, and other trustees, when sued as such, or defend- 
ing solely the title of the estate, may enter an appeal with- 
out paying costs and giving bond and security, as hereinbe- 
fore requived ; but if a judgment should be obtained against 
such executor, administrator, or other trustee, and not the 
assets of the estate, he must pay costs and give security, as 
in other cases.” The case is within this provision, and 
hence the affidavit was unnecessary. The application to 
amend it was needless, and the ruling of the court thereon 
immaterial. As the judgment in the justice’s court was 
taken against the trust assets, and not against the trustee, 
personally, the trustee had a right to appeal without paying 
eosts and giving bond and security, and without rendering 
any reason, by affidavit or otherwise, for the omission. The 
case in 30 Ga., 964, arose before the adoption of the Code, 
and under a statute which did not include other trustees 
with executors and administrators in dispensing with the 
ordinary requisites in entering appeals. It was error to dis- 


miss the appeal in the present case. 
Judgment reversed. 


Wu. R. Pauures, Jr., plaintiff in error, vs. Gzorar W- 
Anvatr et al., defendants in error. 


[BLECKLEY, Judge, having been of counsel, did not preside in this case.] 
1. When the judge of the superior court, by agreement of parties, tries 
a case on the law and facts without the intervention of a jury, the 
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same consideration will be given to his judgment on the facts as to the 
verdict of a jury thereon. 

. When the facts before the judge so acting were, that a purchaser 
for value held his deed to the land from the father and mother of 
the volunteer children, who held a prior deed of gift from the father 
to the mother for life, and to the children in remainder, and that this 
deed to the purchaser for value was dated the 21st of August, 1862, 
and witnessed by the attorneys and counselors, who, on the 15th of 
August, 1862, presented a petition on behalf of the father and mother 
to the judge of the superior court at chambers, in which the prior 
volunteer deed was set out in its terms and conditions, and obtained 
from said judge an order to sell the land, and when the prior volun- 

teer deed was duly recorded: 

Held, that this court will not disturb the finding and judgment of the 
judge so acting as judge and jury, to the effect that the purchaser 
for value, under the foregoing facts had, or could have had, knowledge 
of the prior voluntary conveyance, so that his conscience was affected 
thereby, and which, if not proof positive of actual notice, was equiv- 
alent thereto; and that, therefore, those claiming title under the vol- 
unteer children had a better title than the purchaser for value, under 
such circumstances, from the father and mother. 


Vendor and purchaser. Practice in the Superior Court. 
Deeds. Notice. Title. Before Judge Hittyer. Fulton 
Superior Court. April Term, 1877. 


Reported in the opinion. 

P. L. Mynart, for plaintiff in error. 

E. P. Howett; E. N. Broytzs, for defendants. 
Jackson, Judge. 


There were several claim cases tried together by Judge 
Hillyer as judge of law and facts withouta jury. The claim- 
ants held title from the children of Solomon Nettles, under 
a deed of gift from Solomon to his wife, Mary, for life, re- 
mainder to the children. The plaintiff in 7. fa. sought to 
condemn the land as the property of Sasseen, under a deed 
from Solomon and Mary Nettles to him, the consideration 
being $2,800.00 
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The voluntary deed was duly recorded within a few days 
after its execution. The deed to Sasseen from Solomon and 
Mary Nettles was made some years afterwards, and dated 
the 2ist of August, 1862. A few days before, to-wit, on 
the 15th of August, Messrs. Ezzard and Collier obtained 
leave, on the application of Solomon and Mary, to sell the 
land, from Judge Bull, at chambers, to which proceeding the 
children were not parties; and the same gentlemen, Messrs. 
Collier and Ezzard, were witnesses to the deed from Solo- 
mon and Mary Nettles to Sasseen. The petition for leave 
to sell set out the character and limitations of the deed of 
gift. 

The claimants held under the children after the death 
of the mother. The plaintiff in 7. fa. had the land levied 
upon as the property of Sasseen, and stood on Sasseen’s 
title. Judge Hillyer held that the claimants had the bet- 
ter title, and the plaintiff in jf. fa. excepted. The ques- 
tion turns on whether Sasseen had notice or not of the vol- 
untary conveyance by Nettles to his wife for life, and chil- 
dren in remainder—for there is no pretence of fraud in the 
gift when made. 

1, 2. The Code, section 2632, declares that a voluntary 
conveyance shall be void as against a subsequent bona fide 
purchaser, for value, without actual notice. Did Sasseen 
have actual notice, or its equivalent? The judge found, 
from the facts, that he had. We cannot say that he found 
wrong. His finding on the facts is entitled to the same 
respect as that of a jury, and the facts here would authorize 
the jury to find the equivalent of actual notice, if not actual 
notice itself. The facts that Sasseen took the deed from 
Solomon and Mary Nettles, that, a few days before, an order 
to sell, in which proceeding the deed to the children in 
remainder was fully set out, was had, that this proceeding 
was conducted by Messrs. Ezzard and Collier, as attorneys 
and counsel, that Messrs. Ezzard and Collier witnessed the 
deed from Solomon and Mary to Sasseen but a few days 
thereafter, are enough to bring any reasoning mind to con- 
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clude that Sasseen had full knowledge of the voluntary 
deed, that the proceeding was instituted on purpose to sell 
to him, and that he, in all probability, instituted the whole 
business, and had actual notice of the deed. 

However that may be, certainly these facts authorize the 
clear and satisfactory conclusion that he had knowledge of 
this prior deed and all about it, or would have had it if he 
had not failed to ask Solomon or Mary Nettles, or Ezzard or 
Collier, about it, and thus wilfully failed to enlighten him- 
self, when light was all around him; and thus his conscience 
is affected by this knowledge or wilful failure to inquire. 

The principle settled in 14 Ga., 158, it seems to us, covers 
the law as applied to these facts. If the judge had been 
trying the case before a jury, and had put the law of actual 
notice or its equivalent—the knowledge of such facts as 
would put a reasonable man upon inquiry and charge his 
conscience to inquire—before the jury, and they had found 
the issue against Sasseen, we think that the evidence here 
would have authorized the finding. So, when the parties 
make him a jury, and he finds the facts sufficient to charge 
Sasseen with a conscientious duty to inquire about the, pur- 
chase he was making, we will apply the same rule to him, 
and hold that he was authorized to find, if not actual notice 
of the deed, such knowledge about it as was tantamount to 
actual notice—as made it a conscientious duty on his part 
to inquire further. Four pecple were present when the 
deed was made who could tell iim all about the prior deed: 
two, the makers of the deed to him; the other two, the wit- 
nesses, and these witnesses lawyers, who knew all about such 
business, who probably drew the* deed from them to him, 
and of whom it was so natural that he should inquire. The 
fact must have been that he did inquire, that they did tell 
him about it, and that he thought he was getting a good 
title by virtue of the proceedings before Judge Bull against 
the children, and was making a good bargain, like the pur- 
chaser in Jordan et al., vs. Pollock, 14 Ga., 145-158, be- 
fore cited. 
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Under this view of the law of this case and facts, as 
found and authorized to be found by the judge who tried it 
on law and facts, the entire case is disposed of, and it be- 
comes unnecessary to consider the other questions made in the 
record. We therefore affirm the judgment in all the cases. 
It is scarcely necessary to add that the proceedings before 
Judge Bull, at chambers, we think, were proper to be con- 
sidered as evidence in the cases. 

Judgment affirmed. 


Joun H. Mrrcenett et al., plaintiffs in error, vs. Josrrn E. 
Brown et al., defendants in error. 


In response to a mandamus to the clerk of the superior court, requiring 
him to show cause why he had not sent up the record in this case as 
directed by the judge of the superior court, he set up the following 
facts: On September 2, 1876, the bill of exceptions was signed by 
the judge; it was filed on the 4th; counsel for plaintiffs in error had 
a portion of the record in their possession, which he (the clerk) was 
unable to obtain until December 15; the transcript of the record was 
then completed by his deputy, and certified on the 22d of the same 
month; on account of his (the clerk’s) sickness, the record and bill 
of exceptions. were not forwarded to the clerk of the supreme court 
until December 30, four days after the return day to the January 
term, 1877. The case was accordingly entered on the docket of the 
present term. When the case was called, a motion to dismiss the 
writ of error was submitted, because the papers had not been for- 
warded to this court either within the time, or in the manner, pre- 
scribed by law: 

Held, that no such providential cause for delay, as is contemplated by 
the constitution, having been shown, nor any diligence on the part 
of plaintiffs in error, the writ of error is dismissed. The case is not 
covered by the act of 1870. 


Practice in the Supreme Court. August Term, 1877. 


Reported in the decision. 
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R. Tvomss; E. F. Hoez; Bornron & Dismuxe; E. W. 


Beck, for plaintiffs in error. 


A. W. Hamnonp & Son; J. L. Brown; B. H. Hitt & Son, 
for defendants. 


Warner, Chief Justice. 


When this case was called on the docket, the defendants’ 
counsel made a motion to dismiss it on the ground that it 
had not been sent up to this court in the manner and within 
the time prescribed by law. The bill of exceptions was 
signed by the presiding judge on the 2d of September, 1876, 
‘by which the clerk of the superior court was directed to 
make out a complete record of the case and transmit the 
same to the January term, 1877, of the supreme court, which, 
by law, was to be held on the third Monday of that month, 
which was the fifteenth day thereof. The bill of exceptions. 
was filed in the clerk’s office on the 4th of September, 1876, 
but the clerk failed to transmit the record to this court until 
the 30th of December, 1876, four days after the expiration 
of the return day for the January term of this court, and 
the clerk of this court, therefore, entered the case on the 
docket for the present August term. 

In answer to a rule of this court at the present term, re- 
quiring the clerk of the superior court to show cause why he 
had not sent up the record of the case to this court, as directed 
by the order of the judge of the superior court, he answered, 
under oath, that when he went to make out the record, he 
found that the answers of the defendants were missing, 
which were afterwards found in the possession of one of the 
counsel for the plaintiffs in error, of which he did not obtain 
possession until the fifteenth day of December; that then 
the transcript of the record was made out by his deputy 
clerk, and was certified by him on the 22d of December, 
and would have been transmitted to this court before the re- 
turn day thereof, but respondent was sick and unable to at- 
tend to business. 
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The constitution declares that “in case the plaintiff in 
error shall not be prepared at the first term of the court to 
prosecute the case, unless prevented by providential cause, 
it shall be stricken from the docket and the judgment of the 
court below shall stand affirmed.” It is insisted for the plain- 
tiffs in error that, in view of the facts of this case, as hereinbe- 
fore recited, the sickness of the clerk in December until 
return day of the court on the 26th of that month, was such 
providential cause as would excuse the plaintiffs in error 
from not being prepared to prosecute their case at the first 
term of the court as contemplated by the constitution. By 
the provisions of the Code, the plaintiff in error is required 
to tender his bill of exceptions to the presiding judge within 
thirty days from the adjournment of the court, and within 
ten days after the bill of exceptions is signed and certified 
by the judge, the opposite party, or his attorney, is to be 
served with a copy thereof. Within fifteen days from the 
date of the certificate of the judge, the bill of exceptions 
must be filed in the office of the clerk of the court where 
the case was tried, and in ten days from the date of’ such 
filing, it shall be the duty of the clerk to make out a copy 
of such bill, together with a complete transcript of the record 
in such cause. Such transcript, together with the original 
bill of exceptions, the clerk shall transmit, together with a 
certificate that the same is the true original bill of excep- 
tions, and a true and complete transcript of the record in 
such case, to the next term of the supreme court as required 
by the judge’s certificate, directing the same to the clerk of the 
said court. Code, sections 4252, 4259, 4262. These sections 
of the Code, it will be perceived, require diligence on the 
part of plaintiffs in error, and to afford them the necessary 
assistance to enable them to be prepared to prosecute their 
cases at the first term of the court, as contemplated by the 
constitution, the 4264th section of the Code provides them 
with a remedy by mandamus, on application to the supreme 
court, or to the judge of the superior court, to compel any 
clerk or sheriff, or other officer, to perform their respective 
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duties, and the party will lose no right by the failure of 
the officers to discharge their duties, provided he has not 
been guilty of any fault himself, and has exercised ordinary 
diligence to secure their discharge of duty. 

The act of 1870 does not alter the law as to the time 
within which the clerk is to make out, certify and transmit 
the record to the supreme court, as provided by section 
4262. That act was intended to expedite the hearing of 
cases in the supreme court, at the first term. That act was 
intended to provide for this state of things: that when the 
clerk had failed to certify and send up the record in ten 
days, to the court to which it was made returnable by law, and 
the plaintiff in error had to resort to his remedy by manda- 
mus, to compel him to perform his duty, or in case the clerk 
should voluntarily perform his duty without the order of 
the court compelling him to do so, and send up the record 
in time to reach the clerk of the supreme court twenty 
days before the first day of the term to which, by law, the 
case was returnable, it should not be dismissed, although it 
was not certified and sent up in ten days, as required by 
the 4262d section of the Code. If the case does not arrive 
at the supreme court twenty days before the first day of 
the term to which, by law, it is made returnable, it cannot 
be heard at that term, unless the court shall be satisfied it 
was transmitted in time to have reached the clerk of the 
supreme court twenty days before the court, or if not 
transmitted in time, it was by reason of the act of the de- 
fendant in error to produce delay, or tending to produce 
delay. Code, §§4272, 4273. In the case now before us, 
the plaintiffs in error and the clerk of the court were 
both at fault, according to the clerk’s answer to the rule 
against him. The plaintiffs’ counsel had a part of the 
record until the 15th of December. The clerk then, ac- 
cording to his own showing, had from the 15th of De- 
cember to the 26th of that month, to make out and trans- 
mit to the supreme court a transcript of the record, either 
by himself or his deputy clerk, whose powers and duties 
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were the same as his own, so far as making out and trans- 
mitting the record to the supreme court was concerned, 
and there is no pretence that his deputy was sick. See 
Code, §266. The bill of exceptions was filed in the clerk’s 
office on the 4th of September, 1876, and by the fault of 
the plaintiffs in error, or of the clerk, or of both of them, 
the record was not made out and transmitted to this court 
by the clerk, or his deputy, until the 30th of December 
thereafter. There is no pretence of the existence of any 
providential cause which could have prevented the exercise 
of ordinary diligence, either on the part of the plaintiffs in 
error, or the clerk, in procuring the transmission of the 
record, from the 4th of September up to the time of the 
alleged sickness of the clerk in December. The true cause 
of the delay occurred long before Providence had anything 
to do with it. To hold that the alleged sickness of the 
clerk, under the facts and circumstances of this case, was 
such providential cause as prevented the plaintiffs in € ror 
from being prepared to prosecute their case at the first term 
of the court, as contemplated by the constitution and stat- 
utes of the state, would be, in our judgment, to establish 
a dangerous and mischievous precedent, which we are un- 
willing to do. We will not say, that if a clerk, who had 
no deputy, should be taken sick during the ten days within 
which he is required to make out the transcript of the 
record, and on that account be unable to do the work with’ in 
that time, or within a reasonable time thereafter, that ‘it 
would not be such providential cause as is contemplated hy 
the constitution, but “sufficient unto the day is the ° 1 
thereof.” ° 
Let the writ of error be dismissed. 


CorveLia Turk ef ai., plaintiffs in error, vs. Rotanp T. 
Ross, executor, e¢ al., defendants in error. 


Creditors who have obtained judgments against the executor, have no 
right to enjoin other alleged creditors from obtaining judgment also. 
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The relative dignity of debts is not changed by judgment rendered 
against the executor. Whatever precedence one creditor may have 
over another, may be asserted as well after judgment as before. 


Injunction. Judgments. Administrators and executors. 
Debtor and creditor. Before Judge Barrierr. Jones 
Superior Court. April Term, 1877. 


Ross, as executor of James M. Gray, deceased, and others, 
filed their bill against Cordelia Turk, Virginia Pitts, and 
Ellen Singleton, as executrix of Leroy Singleton, deceased, 
making, in brief, the following allegations : 

They are creditors of Leroy Singleton, deceased, and 
have recovered judgments against his executrix since his 
death. Defendants, Cordelia Turk and Virginia Pitts, claim 
also to be creditors of said testator, and that the indebted- 
ness to them is a trust debt. This claim is barred by the 
statute of limitations. It is founded on Confederate money, 
an. if allowed at all, should be scaled. Ellen Singleton, 
as executrix, fails to plead to a suit said defendants have 
instituted against her, because she is their mother, and is 
fraudulently combining to allow them to obtain a judgment 
against her for a trust debt, which will thus be entitled to 
priority. Prays that such action be enjoined, and that trial 
be had on this bill. 

An amendment was subsequently filed, alleging the in- 
solvency of the executrix and of the estate which she rep- 
resented. Answers were also filed, immaterial in the light 
of the decision. The chancellor granted the injunction as 

ed for, and defendants excepted. 


Witt1am McK untey, for plaintiffs in error. 


Biount, Simmons & Harpeman; C. L. Barruert, for de- 
fendants. 


BiEcKk.ey, Judge. 


The priority of debts is established by Code, $2533. This 
24 
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is not to be altered by subsequent judgments. 45 Ga., 205. 
Creditors can contest priority after judgment as well as 
before. This being so, there is no reason for enjoining 
suits against the executor. 

Cited by plaintiffs in error: 1 Chit. Pl. 1; Code, §3451; 
55 Ga., 36; Colesby vs. Dart, 59 Ga.; 8 1b., 236; 10 Zb., 
266; 25 Ib., 152; Code, §2542; 41 Ga., 307; Hayden vs. 
Johnson, 59 Lb.; Acts of 1869, p. 134; 45 Ga., 478; 57 
Tb., 459; Code, §§2922, 2926; 46 Ga., 361; 48 J., 150, 
471; 57 7b., 227; 41 7b., 579; Brandon vs. Low, 59 Tb. ; 
Johnson vs. McCullough, Ib.; Code, §§1947, 3596, 3317, 
3594, 3210, 3081, 3095, 3096, 4178; 22 Ga., 123; 3 Cent. 
Law J., 785; High on Inj., §§44, 45; 2 Story’s Eq., §875. 

Cited by defendants: Code, §3451; 55 Ga., 36; Code, 
§§3144, 2918, 2607; Adams’ Eq., 258, and note ; Story’s 
Eq. Pl., §99. 

Judgment reversed. 


Mary E. Kuve, plaintiff in error, vs. James A. Tuompson, 
defendant in error. 


. After a jury has been charged, and has been in the jury room all 
night considering the case, a witness cannot be recalled to testify 
again, or to state or explain the testimony already given, without the 
consent of all parties. 

. If recalled for any purpose, the party against whom the witness was 
called should be allowed the right of cross-examination. 

. A director and stockholder in a bank is not competent to act asa 

_ judicial officer in the proceedings necessary to obtain an attachment 

in a case in which the bank is interested. 
Whether or not a married woman who signs a note with her hus- 
band, is responsible out of her separate estate therefor, turns upon the 
question whether she signed to raise money on her own account, or 
as surety, or to assume a debt of her husband. If the note was given 
in regard to her own business conducted by her husband for her, she 
is bound; if as surety for him in his business, or to pay his debts, 
her separate estate is not bound. 
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5. A declaration in attachment will be construed in connection with 
the attachment papers when it refers distinctly to those papers, and 
such declaration will be held sufficient if the debt be distinctly de- 
clared upon, and the attachment papers be described as pending in 
the court and returnable to a certain term thereof, though no special 
prayer for judgment be in the declaration. 


Practice in the Superior Court. Corporations. Stock- 
holders. Husband and wife. Attachments. Before Judge 
Harris. Pulaski Superior Court. May Term, 1877. 


Thompson sued out an attachment against Mary E. King 
and Clifford A. King. He also filed a declaration. This, 
after stating the debt, alleged the suing out, pendency, and 
return of an attachment for the same cause of action, and 
closed without any prayer. 

Defendant, Mary E. King, pleaded as follows : 

1st. The pendency of a former attachment for the same 
cause. 

2d. That the note, on which the action was founded, was 
not the property of Thompson, but of the Hawkinsville 
Bank and Trust Company; that Thompson was a director 
in that bank, and had notice of all the facts pleaded. 

3d. That the county judge who attested the affidavit, re- 
ceived the bond, and issued the attachment, was, at the time, 
a director and stockholder in said bank. 

4th. That the note was signed by Mrs. King, not for her 
own debt, but as an assumption of the debt of her husband. 

The evidence was, in brief, as follows: 

The note, for $1,557.95, signed by defendants, and in- 
dorsed by Lamar & King, (of which firm C. A. King was a 
member,) was discounted by that firm at the bank, the money 
passed to their credit and drawn by them. After it became 
due, it was transferred to plaintiff, who was a director. He 
had another claim against Mrs. King, which he considered 
secure; he agreed to take the note and pro-rate with the 
bank the collection made; up to the present time, the bank 
has received nothing. This transfer occurred before the 
commencement of this suit. A former attachment had been 
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sued out, but dismissed. The county judge, before whom 
the proceedings were begun, was a director and stockholder 
in the bank. M. E. King is the wife of C. A. King. 

The jury found for the plaintiff. Mrs. King moved for 
a new trial, on the following, among other grounds: 

1st. Because the verdict is contrary to law, evidence, and 
the weight of the evidence. 

2d. Because the court overruled a demurrer of defendant 
to the declaration, on the ground that it contained no prayer. 

3d. Because the verdict is contrary to the charge of the 
court, that if the note was signed by Mrs. King, for the pur- 
pose of having the same discounted for the benefit of her 
husband or his firm, her estate would not be liable thereon. 

4th. Because, after the jury had been considering the case 
all night, the judge allowed a witness, about. whose testi- 
mony they differed, to answer certain questions put to him 
by the foreman, but refused to allow a cross-examination, or 
admit rebutting evidence. 

The motion was overruled, and defendant excepted. 


Lanter & Anperson, Hitt & Harris; L. ©. Ryan, for 
plaintiff in error. 


Ocxtneton & Kisses, for defendant. 


Jackson, Judge. 


After the jury had been charged with this case, and had 
been out all night, the court recalled them and asked them 
about what they differed; and being answered, about a 
question of fact in respect to the testimony of a witness, 
court had that witness recalled, and permitted the jury to 
ask him “whether the Hawkinsville Bank & Trust Com- 
pany had any interest in the note sued on?” To which the 
witness replied, “that it had not a particle.” The foreman 
then asked, “had the bank any interest at the time of suing 
out this attachment?” To which the witness replied, “that 
it had none whatever.” This was all done over defendant’s 
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objection. Defendant, now plaintiff in error, then proposed 
to cross-examine the witness, which was refused; and then 
to introduce other evidence on the point of interest in the 
bank, which was also refused. 

This course pursued by the presiding judge, is assigned 
for error. 

1. We think that the court erred. It would be a most 
dangerous practice, after argument had closed, and the 
charge on the law of the case, as applicable to the facts 
proven, had been’ given, to permit a witness to add to, or 
vary, or explain, or repeat, his testimony. 

In this case, the court certifies that it only intended to 
elicit from the witness what he had testified before; but 
certainly, the questions propounded by the jury were not 
confined to that. If they had been, it would have been 
error, in our judgment; but the questions here asked were 
as to a fact, without regard at all to what the witness had 
before sworn, and the answers were substantive and distinct 
facts, without respect to the prior testimony of the witness, 
which was clear and manifest error. 

2. After this had been allowed, the defendant below was 
not permitted to cross-examine at all, which was a still 
greater error and injustice to her, as we think. 

But the error was in recalling the witness at all, after 
the jury had gone out with the case. We know of no 
practice or authority in our courts for it, and we are unwil- 
ling to open the door to such perjury as might result from 
it. Before the jury are charged with the case, and retire 
to consider it, the witness may be re-called, as in 19 Ga., 
220, but afterwards he ought not, after he has got a clue to 
what is needed, be allowed to amend what he has sworn. 
Of course, this is meant as no insinuation or intimation 
as to the witness in this case, but is mere argument of what 
might result from the practice. 

As to right of cross-examination, see Code, §3864. 

It should have been allowed. It was the legal right of 
the defendant, as this witness was called against her, in the 
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language of section 3864 of the Code, thoroughly to sift 
him as to what he had sworn. 

3. But did this hurt the defendant? We think it did. 
If the bank was interested, the bank director, also a stock- 
holder, and interested deeply in the bank, was not competent 
to sit on the proceedings to take out the attachment. The 
solvency of the securities and the sufficiency of the bond 
had to be passed upon by him, and yet he was judge of the 
county court, and acted in issuing the attachment in a case 
in which he was interested, if the bank had an interest; and 
the pleadings made the issue, and that issue was on trial, 
that the bank director, being a stockholder, acted as a judi- 
dicial officer in passing upon these questions. This was ille- 
gal. See Code, §205; 37 Ga., 678. 

It 1s true that we have held that a person interested may 
do a mere ministerial act, as taking an affidavit in a distress 
warrant for rent, where no judgment as to the conditions 
precedent to the issue of the warrant were called into requi- 
sition (see Z'hornton vs. Wilson, 55 Ga., 607); but this is a 
different matter, requiring the exercise of judgment and 
discretion in taking the bond, ete., ete. 

4. Whether or not this lady’s separate estate was bound 
for this debt will depend, we think, upon whether or not 
the note was to get money for a venture of her own, or 
whether she signed as surety for her husband in his busi- 
ness, or to pay his debts. If either of the latter considera- 
tions induced her to sign it, her separate estate is not liable. 
Code, §1783. And this does not conflict with the views of 
this court in 51 Ga., 293, where, on an application for an in- 
junction, this lady’s estate and rights and liabilities were in 
question. The note, with her signature alone to it, or even 
with her husband, may be prima facie evidence that she 
wished the money for herself, but it could be rebutted by 
all the facts of the case appearing on the note, or otherwise. 

5. The declaration in attachment we think sufficient. It 
might have been better to pray judgment in attachment in 
the declaration, as intimated in Mehring vs. Charles, 58th 
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Ga. R., 377; but in that case there was no averment 
that any attachment had ever been sued out, and no refer- 
ence to it at all. In this case, the averment is distinct that 
the declaration is predicated on the attachment, that the at- 
tachment is returnable to a certain term of the court and 
pending therein. It is sufficient, when construed in connec- 
tion with the attachment described therein, and we affirm 
the ruling which so held it. 

The judgment, however, overruling the motion for a new 
trial is reversed ori the ground that the court erred in recall- 
ing and re-examining the witness, under the circumstances 
disclosed in the record. 

Judgment reversed. 


Tue Eacre anp Puentx Manvuracrurtne Company, plain- 
tiff in error, vs. Jessk J. Braprorp, trustee, defendant in 
error. 


. Although more than seven years may have elapsed between entries 
on an execution, yet the judgment does not thereby become dormant 
if the defendant in fi. fa., during that interval, was actively litigat- 
ing with plaintiff by illegality and by bill in equity. 

. Ina contest between plaintiff and claimant, where objection is taken 
to the execution, and a motion is made to dismiss the levy because 
the judgment is dormant, the records of the illegality and the bill 
filed are admissible. 

. If the claimant occupies any better position than defendant in fi. fa., 
from which the above evidence would be inadmissible as against him, 
itis incumbent upon him to show it by competent testimony. 


Claim. Judgments. Levy and sale. Evidence. Before 
Judge Crawrorp. Muscogee Superior court. May Term, 
1877. 


Reported in the decision. 
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Prasopy & Brannon; James Jonnson, for plaintiff in 
error. 


R. J. Mosrs; Branprorp & Garrarp, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury found 
that certain described parts of the property levied on and 
claimed, were subject to the plaintiff's 7. fa. The case was 
brought here on a bill of exceptions to the rulings of the 
court below, from which it appears that on the 13th Decem- 
ber, 1859, Van Leonard, as trustee of the Howard Manufac- 
turing Company, retovered a judgment in Muscogee supe- 
rior court against the Water Lot Company of the city of 
Columbus, for the principal sum of $3,033. On the 18th 
of September, 1867, an execution was issued from this judg- 
ment against the Water Lot Company. The first entry that 
appears upon this execution is a levy by G. W. Martin, 
sheriff, upon certain water lots as the property of the de- 
fendant, dated April 1, 1868. 

The next entry is as follows, to-wit: 

“ The sheriff will advertise the above lots for November 
sales, and give notice to Eagle and Phenix Manufacturing 
Company, John J. Grant and Water Lot Company, tenants 
in possession. R. J. Moses, 

“October 4, 1875. “ Attorney for plaintiff.” 

The next entry is as follows: 

“ Advertised property levied on for November sales, 1875, 
and served a notice on John J. Grant, Eagle and Phenix 
Manufacturing Company, Water Lot Company, tenants in 
possession, directing the latter by mail to R. M. Gunby, 
president, Fort Valley, Ga. Joun R. lvey, 

* October 7, 1875. *“ Sheriff.” 

The further entries are as follows, to-wit : 

“Claim having been interposed within terms of law, I 
hereby turn over all the papers to the court this, the 2d day of 
November, 1875. Joun R. Ivey, Sheriff.” 
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“Levy dismissed by order of court, on trial of claim, at 

November term, 1876. GerorcE Y. Ponp, Clerk.” 
“Crierk’s Orricr, Muscogee county, March 5, 1877. 

“It appearing that F. M. Brooks, a former clerk of this 
court, in issuing this execution, did omit, in the twelfth line, 
after the words ‘Water Lot Company,’ to insert the words 
‘of the city of Columbus,’ I have this day amended the same 
by inserting as above the words ‘of the city of Columbus,’ 
so that said execution now reads ‘against the Water Lot 
Company of the city of Columbus,’ instead of as heretofore 
‘against the Water Lot Company ;’ said amendment made 
by me to correct said clerical error, and to make this execu- 
tion follow the judgment rendered against the Water Lot 
Company of the city of Columbus; and I have further 
amended by adding, ‘and their lawful deputies.’ 

“GrorcE Y. Ponn, Clerk.” 

These amendments were actually made by the clerk, and 
the execution did read as amended. 

After the amendments had been made, the following en- 
tries appear, to-wit: 

Levy by J. G. Burrus, sheriff of Muscogee county, dated 
March 5, 1877, upon divers water lots and water power, all 
fully described as the property of the defendant in ji. fa., 
signed by the sheriff. 

“ Notified parties in possession according to law. 

“ March 5, 1877. J. G. Burruss, 

“Sheriff Muscogee county.” 

“Claim interposed and sale stopped, and papers handed 
clerk of court. J. G. Burruss, 

“ March 5, 1877. “ Sheriff.” 

“This fi. fa. proceeds for the use of J. J. Bradford, trustee. 

“ March 7, 1877. R. J. Moses, 

“ Attorney for plaintiff.” 

The claim under the levy of March, 1877, came on to be 
tried at the May term, 1877, and was tried on the 4th day of 
June, 1877. 

Upon the trial of said case, plaintiff introduced and of- 
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fered to read in evidence to the jury the original execution 
as amended, together with the entries thereon. 

Whereupon counsel for claimant objected to the intro- 
duction of said 7. fa. with its entries and amendment, upon 
the ground that it appeared from the face of the execution 
as offered, that no entry had been made upon said execution 
by any officer authorized to make a return for more than 
seven years, to-wit: from April, 1868, to October, 1875. 

Counsel for claimant also moved to dismiss the levy upon 
the same ground. 

Upon such objection and motion being made, counsel for 
plaintiff offered to put in evidence, in connection with said 
Ji. fa. and entries, the following, to-wit : 

An affidavit of illegality, filed by the defendant in f. fa., 
to the levy of 1868, upon the ground that the judgment was 
dormant, because no execution was issued within seven years 
from the date of the judgment. This affidavit was sustain- 
ed by the superior court, and the judgment declared dor- 
mant May term, 1873. This decision was carried to the 
supreme court, and the judgment reversed; and the judg- 
ment of the supreme court made the judgment of the supe- 
rior court, 26th May, 1874. 

Also, a bill in equity filed by the defendant in 7.. fa., and 
reciting the levy of 1868 to have been made upon the prop- 
erty of the said defendant, and claiming the right to set off a 
certain claim for repairs and expenses made by defendant 
upon the lot purchased by plaintiff of defendant ; and pray- 
ing an injunction to restrain and enjoin the sheriff from ex- 
ecuting said levy until the further order of the court. 

Upon which bill an injunction was issued as follows, to- 
wit : 

“ Ar CuamBers, December 19, 1868. 

“Read and sanctioned. Let the state’s writ of injunction 
issue as prayed for by the complainant in the sum of five 
thousand dollars, and let such other proceedings be had as are 
usual in chancery. Given under my hand and official sig- 
nature. Epmunp H. Worritt, 


“J.8. 0.0. C.” 
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Also, an injunction bond in the sum of five thousand dol- 
lars, dated 21st December, 1868, signed by R. M. Gunby, 
president Water Lot Company of the city of Columbus, and 
W. H. Young, security. 

This bill was demurred to, and the demurrer sustained, 
and the bill dismissed, June 29, 1875. 

Counsel for claimant objected to the introduction both 
of the illegality and bill in equity, upon the grounds 
that they were irrelevant and between other parties, 
and not binding on the claimant. The court overruled all 
said objections of claimant, and allowed all the evidence of- 
fered to be read to the jury. The illegality and the bill in 
equity were allowed to be read for, the purpose of rebutting 
the presumption of dormancy raised by return and levy on 
the fi. fa. 

The court also refused the motion to dismiss the levy. 

The errors assigned are: 

1. The introduction of the fi. fa. 

2. The introduction of the illegality. 

3. The introduction of the bill. 

4. The refusal to dismiss the levy. 

1. The first question presented for our consideration is, 
was the execution levied on the property in dispute dormant , 
as to the defendant therein, and was the evidence offered by 
the plaintiff admissible for the purpose of showing that it 
was not dormant in this case? According to the ruling of 
this court in Ector vs. Ector, 25 Ga. Rep., 274, and other 
cases, the execution was not dormant as to the defendant. 

2, 3. But the theory of the claimant is, that although the 
execution may not have been dormant as to the defendant, 
sti]l it is dormant as to innocent purchasers and vigilant bona 
jide creditors. The reply is, that there is nothing in the 
record going to show that the claimant was an innocent pur- 
chaser for a valuable consideration ; for aught that appears 
to us, the claimant may have purchased the property in dis- 
pute from the defendant in fi. fa. after the date of the 
judgment, and therefore have been a privy in estate with 
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the defendant in f. fa. To sustain the alleged ground of 
error in admitting the testimony objected to, it was incum- 
bent on the plaintiff in error to have shown affirmatively 
that the claimant was an innocent purchaser of the property, 
even if that would have protected it, unless it had shown 
that it was a bona fide purchaser of the property for a val- 
uable consideration, and had been in the possession thereof 
for four years. There is no evidence in the record w en 
the claimant purchased the property, or from whom it pur- 
chased it, or what it paid for it. It was incumbent on the 
plaintiff in error here to have shown from the record such a 
state of facts as would have made it affirmatively appear 
that the court below erred in its judgment in admitting the 
evidence objected to, and in overruling the motion for a 
new trial. The judgment was not dormant, according to 
the previous rulings of this court as to the defendant in 7. fa., 
and there is nothing in the record going to show that the 
claimant occupies any better position in that respect than 
the defendant. If the claimant did in fact occupy a better 
position than the defendant in 7. fa. in regard to the dor- 
mancy of the judgment in the court below, it was incum- 
bent on it as plaintiff in error, to have affirmatively shown 
, it here, by the evidence in the record, before it could claim 
a reversal of the judgment of the court below. Although 
the fact is not entered on the fi. fa. by the sheriff, still it is 
apparent from the records of the courts of the state offered 
in evidence, that the plaintiff's #.fa. has not by any means 
been sleeping, but, on the contrary, has been engaged for 
years in a vigorous contest with the defendant, and there- 
fore it is not within the reason or spirit of the dormant 
judgmént act, as heretofore interpreted by this court. In 
view of the facts as disclosed by the record, we find no error 
in overruling the motion for a new trial upon any of the 
grounds contained therein. 
Let the judgment of the court below be affirmed. 
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JosEpH P. Arwoop, plaintiff in error, vs. Tue Srare or 
Groreta, defendant in error. 


. Though the witness sought to be impeached by newly discovered 
evidence was the only witness against the prisoner upon a vital point 
in the case, if the sole effect of the evidence would be to impeach 
the witness, a new trial will not be granted. 

. The evidence is sufficient to uphold the verdict. 


New trial. Criminal law. Witness. Before Judge Lrs- 
TER. Pickens Superior Court. April Term, 1877. 


Report unnecessary. 


H. P. Bett & Son; W. H. Smmmons, for plaintiff in error. 


Tuomas F. Greer, solicitor general, by Frank Haratson, 
for the state. 


Biecktery, Judge. 


1. The general rule is not controverted, that a new trial 
will not be granted to give opportunity to impeach a wit- 
ness by newly discovered evidence; but it is urged that the 
rule is not applicable where the witness is an only one upon 
some vital point in the case. We find no such distinction 
recognized in the books. In 3 Johns., 255, the report states 
that the newly discovered evidence went to impeach the 
material witness for the prevailing party. The court, in 
refusing a new trial, held this language: “ A verdict is never 
set aside to give the party an opportunity of impeaching the 
credit of witnesses sworn at a former trial. The evidence 
should be of some material fact which would induce the be- 
lief, that if proved to the jury, it would so far influence 
their minds as to produce a different verdict.” The new 
evidence presented to us does not affirm any fact in respect 
to the alleged criminal transaction. What it affirms is, that 
the chief witness for the state made certain declarations be- 
fore the trial, which are supposed to be, and perhaps are, 
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materially variant from important evidence which he gave 
to the court and jury at the trial. It is obvious that this 
new evidence would be admissible for a single purpose, 
namely, to discredit the witness. 10 Ga.,513; 13 Zb., 513; 
Hopkins’ Penal Laws, 419. 

2. We cannot find fault with the verdict. It was war- 
ranted by the evidence. Opprobious words cannot well 
justify a deadly combat, beginning in a blow with a pitch- 
fork, and terminating in another stroke with the same imple. 
ment, producing death ; though, in the interval between the 
two blows, an urgent necessity arose for prosecuting the 
battle, or desisting and crying for quarter. The prisoner 
was the assailant, under provocation by words only, and 
showed little disposition to decline the combat. Code, $§4325, 
4333. He was convicted of involuntary manslaughter in 
the commission of an unlawful act. 

Judgment affirmed. 


James W. Enauisu, plaintiff in error, vs. James R. D. Ozaurn, 
trustee, defendant in error. 


1. A rule nisi to foreclose a mortgage on land, was served on the de- 
fendant personally, on the 2d of January, 1877, and on the first day 
of the next term, to-wit: the 2d of April, 1877, the rule was made 
absolute: 

Held, that the 2d day of January, the day on which the rule nisi was 
served, should be counted, and counting that day, three months had 
elapsed before the 2d of April, and the service upon the defendant 
was sufficient under the 3962d section of the Code. 


Practice in the Superior Court. Service. Time. Before 
Judge Hirer. Fulton Superior Court. April Term, 1877. 


Reported in the opinion. 
Axssorr & Kenprick, for plaintiff in error. 


Coiurer & Cox.tirr, for defendant. 
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Jackson, Judge. 


A rule nisi to foreclose a mortgage on real estate was ° 
served on the defendant on the 2d of January, 1877, and 
the next term of the superior court began on the 2d of April, 
1877. The sole question was, had three months expired 
from the 2d of January to the 2d of April, so as to make 
the service right under the Code, section 3962, which re- 
quires that the service shall be three months, at least, pre- 
vious to the first day of the next term. 

If it were a question of days, the Code, section 4, sub- 
section 8, would decide the question in express terms. That 
provides that only the first or last day shall be counted ; and 
if the first day be counted, three months would have elapsed 
from midnight of the 1st of January to the dawn of the 2d 
of April. The reason and spirit of the act would seem to 
apply, for each calendar month has so many days, and month, 
in the Code, means calendar month—Code, section 5. 

But the rule to count the first day was distinctly made 
applicable to months by Judge Lumexin, in Jones vs. Smith, 
28 Ga., 41. That case was on the six months statute within 
which the writ of certiorari should be sued out, and Judge 
LumpkIn says there: “ But a proper construction of the act 
would require the count to begin on the 27th of November. 
‘From and after’ are the words of the statute.” The 27th of 
November was the day of the trial. So, in this case, the words 
are “ previous to;” and, if the first day, the day of trial, was 
counted there as part of the six months, why should not the 
first day, the day of service, be counted here as part of the 
three months? 

In the case of Pugh e¢ ua. vs. the Duke of Leeds, 2 Cow- 
per, 714, Lord Mansfield goes into the whole doctrine of 
counting or not counting the first day, and comes to the 
conclusion that the first day will be counted always in pri- 
vate writings, when so counting will effectuate and not de- 
stroy the deeds of the parties; that no such technical and 
foolish distinctions, as between the meaning of “from the 
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date” and “from the day of the date,” that had obtained in 
some of the old cases, should be made, but common sense 
should be applied to ascertain the intention of the parties, 
and get at the justice of the case. 

And in that case he construed the words, “from the day 
of the date,” to include the day of the date, in counting 
when the lease should begin. See, also, 1 Chitty’s Practice, 
766, 775; 2 Do., 69; 9 B. & Cress., 603. 

So in this statute, we think that it should be construed so 
as to carry out the intention of the legislature as gathered 
from the entire Code, and do justice under the law, fairly 
construed, to the parties. ‘hese authorities last cited, show 
that where a man is served, the first day ought to be counted 
because he knows when he is served, and has that day to 
begin to prepare. Froin the first of one month to the first 
of the next month, in common language and common sense, 
is always one month, and from the second of the month to 
the second of the next does not vary the length of time—it 
is a month still. So from the first of January to the first 
of April is three months, and it can make no difference if 
the count be from the second or any other day of January 
to the second or any corresponding day of April. If the 
party was served on the 2d of January, he was served in 
contemplation of law—no fraction of a day being counted 
in such cases—on daylight, daybreak of that day, or rather 
perhaps on the first minute after 12 o’clock of the night be- 
fore, and he had three full calendar months up to daybreak 
of the 2d of April, or the first minute after 12 o’clock of 
the night before. 

So we think that he was served three full months before 
the 2d of April, the first day of the next term. 

It is obvious that the point is purely technical, as one day 
in three months could make no practical difference in pre- 
paring to answer the rule; but as the law gives full three 
months, we have measured it out in full, as we understand 
it, to this defendant, and we think -that he has had it all. 
We lay down the easily understood and simple rule, that in 
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such cases the first day is to be counted, and that always 
from the first or second, or any other day of a given month, 
to the corresponding day of any following month, the time 
will be computed to be fully one, two, or three, or more full 
months, as the case may be. 

So in this case, we hold that the defendant had all of the 
months of February and March, and thirty days in January, 
with one day in April, to stand for the 31st of January, 
making three full months prior to the first day of the next 
term, and we reverse the judgment to set aside the judg- 
ment of foreclosure, and direct that the judgment of fore- 
closure stand, the defendant having been served in accord- 
ance with the law, in the judgment of this court. 

Judgment reversed. 


Wititam. H. Totter, plaintiff in error, vs. ALEXANDER C. 
Carter, defendant in error. 


. Where the plaintiff in trover elects to take an alternative verdict, as 
provided for by § 3564 of the Code, the defendant has the right to 
rely upon sueh a verdict being rendered as may be discharged by the 
return of the property sued for, and a charge of the court limiting 
the finding to the value of the property, with interest, was error. 

. The rule as to damages is this: where the plaintiff is content to re- 
cover the value of the property at the time of its conversion, and 
proves its value at that date only, he will be entitled to interest to the 
time of the trial; but if he introduces testimony to show its highest 
value between the conversion and the trial, the measure of damages 
will be such value without interest. 


Trover. Damages. Before Judge Perertes. Fulton Su- 
perior Court. October Term, 1876. 


Reported in the decision. 


E. F. Hoes, for plaintiff in error. 
25 
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D. F. & W. R. Hamnonn, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover the possession of eleven large diamonds, of the al- 
leged value of one hundred and fifty dollars each, which 
the plaintiff alleged the defendant had converted to his own 
use. At the trial, before submitting the case to the jury, 
the plaintiff elected to take an alternative verdict in dam- 
ages, to be discharged on delivery of the property sued for, 
as provided by the 3564th section of the Code. The jury, 
under the charge of the court, found a verdict for the plaintiff 
for the suin of $610.00. The defendant made a motion for 
a new trial on the several grounds therein stated, which was 
overruled by the court, and the defendant excepted. 

1. The court charged the jury, amongst other things, that 
“if the plaintiff has satisfied you of his right to recover, you 
will find the proven value of the property sued for at the time 
of conversion, and add to it interest on the same at seven per 
eent., and this, when added together, will be the amount of 
the plaintiff's recovery.” This charge of the court was 
error. By the 3564th section of the Code, it is declared, 
that “It shall be at the option of the plaintiff, in an action 
to recover personal, property, to say, upon the trial thereof, 
whether he will accept an alternative verdict for the prop- 
erty or its value, or whether he will demand a verdict for 
the damages alone, or for the property alone, and its hire, 
if any; and it shali be the duty of the court to instruct the 
jury to render the verdict as the plaintiff may thus elect.” 
The 3563d section of the Code further declares that, “In 
an action of trover, the verdict may be in the alternative— 
that is, it must be for the value of the property sued for, 
which may be discharged by the return of the property 
within a given time-specified in the verdict.” © In this case, 
the plaintiff elected to take an alternative verdict, and the 
court should have so instructed the jury as required by the 
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3564th section of the Code, before cited. The defendant 
may have desired to return the property sued for, and for that 
reason may not have contested the value of the property as 
he might have done. When the plaintiff, at the commence- 
ment of the trial, gave notice of his election to take an alter- 
native verdict, the defendant had the right to rely upon the 
court to instruct the jury as the law required it to do upon 
that point in the case, and give him the right to discharge 
the verdict by the return of the property sued for. This 
the court did not do, but, on the contrary, instructed the 
jury to return a different verdict, which the defendant could 
not discharge by a return of the property sued for. 

2. In view of the provisions of the Code, and the rulings 
of: this court heretofore made, the rule of damages in actions 
for the recovery of personal property unlawfully detained, 
is as follows, to-wit : When the plaintiff is content to recover 
the value of the“property sued for at the time of the con- 
version thereof, and proves its value at that time only, he 
will be entitled to recover a verdict for its proven value at 
the time of the conversion, and interest thereon from that 
time up to the time of trial. But if the plaintiff is not con- ° 
tent to recover the value of the property sued for at the 
time of the conversion thereof by the defendant, and intro- 
duces evidence to prove the Aighest value of the property 
sued for between the time of the conversion and the time of 
trial, as he may do, then the measure of damages will be 
such proven value of the property sued for, without inter- 
est thereon. 

Let the judgment of the court below be reversed. 


Joun H. Newron, plaintiff in error, vs. Jane P. Summey 
et al., defendants in error. 


By taking homestead in land, the estate of the debtor is not enlarged | 
nor is any lien or claim divested which is superior to the homestead 
right. Hence, injunction against proceedings by the debtor's wife to 
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have a homestead laid off and assigned out of premises belonging to 
a partnership of which her husband is a member, will not be granted 
at the instance of another member of the firm, on the, ground that 
the property is partnership assets and needed for the discharge of 
partnership liabilities. The property will be no less subject to those 
liabilities after the homestead is taken than it was before, if for any 
reason they are superior to the homestead right, and if they are not 
superior to it, the exercise of the right ought not to be, and cannot 
be, enjoined. 


Injunction. Homestead. Partnership. Before Judge 
Rice. At Chambers. Clarke County. August 16, 1877. 


Sufficiently reported in the opinion. 
L. & EL. Coss, for plaintiff in error. 


S. P. Tuurmonp, by brief, for defendants. 
Bieckcey, Judge. 


In 1875, one of the members of a firm, being indebted to 
the partnership, conveyed to the firm certain real estate. 
‘He then gave his note, payable to the firm, one day after 
date, for the same amount as his previous indebtedness, but 
purporting on the face of the instrument to be for the pur- 
chase money of this property. The firm, at the same time, 
gave him a bond for titles, the bond reciting a contract to 
convey on the payment of the note, and being conditioned 
accordingly. In 1877, the wife of this partner applied for 
homestead in one undivided half of the premises. Pending 
the application, the co-partner filed his bill, and prayed, 
among other things, for injunction to restrain the setting 
apart of homestead, on the ground that the partnership was 
deeply in debt, that none of the note had been paid, that the 
maker was insolvent, that the firm assets were insufficient 
to discharge the partnership liabilities, that these liabilities 
were being pressed by creditors, that the complainant’s indi- 
vidual means had, to some extent, been already applied to 
the satisfaction of firm debts, and were in danger of being 
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still further encroached upon, and that the premises in ques- 
tion were first liable in equity, being a part of the partner- 
ship assets. The bill alleged that the husband had been re- 
quested to object to the homestead proceedings, and had 
refused to do so. The injunction was denied ; and it is that 
ruling only which is here for review. In so far as the bill 
seeks to settle up the partnership affairs, and to bring in 
this property by decree for application to the debts of the 
‘partnership, the case is not now before us. We think it 
certain that there is no power to grant any injunction which 
would enable the complainant to obtain a broader decree than 
he can obtain without it. If the homestead right would 
prevail over the rights of firm creditors, and over the right 
of the complainant as a member of the firm, no obstacle 
should be interposed, by injunction or otherwise, to the due 
laying off and assignment of the homestead. On the other 
hand, if the homestead be inferior to these claims, no in- 
junction is needed, for, as the applicant for homestead is a 
party to the bill, she will be bound by the decree, whatever it 
may be. It has been often ruled by this court, in effect, that 
in the assignment of a homestead there is no magie by which 
superior liens are thrown off, or deficient titles are made 
perfect. Those whose claims outrank the homestead, may 
stay out of the ordinary’s court, and nothing there done will 
be in their way. 39 G@a., 386; 43 J7b., 589; 44 Jd., 14, 
663 ; 47 Lb., 452; 49 7b., 380; 50 7b., 81, 626; 51 Jd., 460; 
53 1b., 485; 52 Zb., 605; 54 7b., 551, (also, obiter at close 
of opinion on p. 533); 55 7b., 579; 56 7b.,559; 57 Zb., 601. 
Most of the learned and able argument made before us by 
_the counsel for the complainant, will have its application at a 
later stage of the case, but under the view we take of the 
matter, is premature whilst the point for decision is only 
the granting or refusing of an ad interim injunction. He 
cited Code, §§ 1903, 3177; Story on Part., §§ 172, 173, 174, 
232, 233, 218, 221, 222, 212, 224, 229, 478, 479, 329, 332; 
10 Barbour, 447; 2 La. An., 87; 23 Ala., 524; High on Inj., 
§§ 810, 816; Story on Part., § 349; Jb. § 97, note; 1b., 
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$$ 326, 328, 407; Story’s Eq., $§ 675, 676; Col. on Part., 
$125, 126, 127; 1 Sum., 173; Lindley on Part., 577, et seq.; 
tory on Part., § 326, note ; 7b., $$ 97,98; Parsons on Part., 
235, 236; 6 Vesey, 119; 10 7b., 349; 11 74.5; 23 N.0., 
7; 15 Gratt., 36; 3 Jones Eq., 440; Gow on YVart., 51; 
B. Monroe, 63; 7 Humph., 204; 4 B. Monroe, 488; 10 
Leigh, 406; Coll., on Part., § 135; 5 Metcalf, 562, 582; 24 
Ala., 37; 21 Zb., 437; 11 Fla., 124; 49 Me., 108; 7 Conn., 
11; 10 Cush., 458; 9 Mass., 107; 1 Dev. Eq., 103; Story 
on Part., §$ 91 to 94, 98; 55 Ga., 182; 67 N.C., 140; Code, 
$$ 2002, 2039; 1 B’krupt Reg., 147; 6 7b., 400; 9 7b, 270; 
10 Zb., 145; 12 Tb, 49; 13 2b. 295; 101 Mass. 105; 9 
Kan., 30; 44 Penn. St., 442; 27 Cal., 418; 5 Jb., 244; 6 
[b., 165, 417, 565; 32 7b.,481; 17 N. J., Eq., 389; 57 Ga., 
229; 24 Tb., 625. 
Counsel for defendants cited Code, § 1954; 34 Ga., 279; 

9 7b. 156; 1 76., 193; 26 7b., 202; 10 7b., 66; 47 7b., 59; 
4 Kent. Com., 141; 5 Mass., 109; 8 76., 159; 5 Binney, 
499; 2 Cowen, 246; 1 Wash. R., 125; 9 Wheat., 489; 
5 Gill & Johns, 75; 49 Ga., 589; 39 Jb., 386; Code, 
§ 2002; 47 Ga., 229; 19 7b. 14; 53 7b. 485; West vs. 
Bennett, this term. 
Judgment affirmed. 


or 


. 


$ 
4 
6 


Roserr Wituiams ef al., plaintiffs in error, vs. Tue Srate or 
GroratA, defendant in error. 


i. Sayings of one party toa rencounter just before its occurrence, within, 
hearing of the other, may be admitted as part of the res geste, es- 
pecially when the objection is not renewed after it is ascertained, on 
inquiry, by the presiding judge, that the sayings were within hearing 
of the other party, and the judge considered the objection with- 
drawn. 

. Where the fight sprang out of the fact that one of the parties rode a 
mule against the wishes and protestations of the other, it is not ir- 
relevant, and therefore illegal, for the court to charge to the effect 
that the riding the mule would not in law justify the assault. 
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. The evidence being sufficient to support the verdict, this court will 
not set it aside on the ground that it is against the weight of evidence, 
the presiding judge being satisfied with the verdict. 

. Where the indictment charges three persons with an assault with in- 
tent to murder; that one was armed with an ax, another with a 
knife, and a third with a stick; that they all struck the person as- 
saulted, who was badly wounded, and the wound described, the state 
will not be forced to elect with which weapon (knife or ax) it will 
insist that the crime was committed. 


Criminal law. Evidence. Charge of court. Practice in 
the Superior Court. New trial. Before Judge Porrte. 
Hancock Superior Court. April Term, 1877. 


Reported in the opinion. 

J. T. Jorvan, for plaintiffs in error. 

Sraporn Reerss, solicitor general, for the state. 
Jackson, Judge. 


Three defendants were indicted for assault with intent to 
murder, and were found guilty. They made a motion fora 
new trial on the grounds therein alleged. The motion was 
overruled, and they excepted. 

1. The first ground is the admission of the evidence of one 
Kendrick, that he said to Wm. Griffin (the person assaulted) 
“not to have any difficulty with these boys. He said he 
would not, but asked me, ‘boss, how am I to get by them 
without a difficulty?” Itold him by not opening his mouth, 
and if he went by without opening his mouth I would see 
to it that they should not bother him.” The evidence was 
that the three defendants were on a bridge, which Griffin 
‘had passed on a mule about which there was some dispute 
as he went over first; that he had to re-cross the bridge, and 
that this conversation occurred on his return. Before the 
court admitted the evidence, he inquired if the conversation 
was in hearing of the defendants. The reply was, that they 
could hear; and thereupon the judge admitted it, the objec- 
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tion not being renewed. This is the statement of the judge, 
made on the motion for a new trial and entered thereon in 
certifying to the grounds thereof, and of course such state- 
ment must prevail with us. That being so, we see no error 
in the ruling for two reasons; first, if the words were heard 
by defendants just before the rencounter, they may be con- 
sidered part of the ves gestw ; and, secondly, the judge sup- 
posed that he was admitting the evidence without objection, 
as the objection was not renewed when it was brought out 
by the answer to his question that defendants could hear 
what was said. Besides, it was not matter of much conse- 
quence to defendants, and does not seem calculated to have 
done them much harm—certainly not enough to authorize 
a new trial. The second ground was withdrawn. 

2. The third ground was the charge to the effect that “the 
fact that Wm. Griffin took the mule and rode it over defen- 
dants’ objections and protestations, did not justify them in 
assaulting him on his return with the mule.” It is insisted 
that this charge was irrelevant and hence illegal. It ap- 
pears from the evidence that the difficulty arose out of the 
fact that the defendants claimed control of this mule, and 
Griffin rode him without their leave and against their will. 
Such being the fact, the charge was legal and relevant. 

3. We do not think the verdict contrary to the evidence, 
as the fourth and fifth grounds allege. There is plenty of 
evidence to support the finding, and we decline to interfere 
on these grounds. ' x 

4. The last ground is: “ Because the court erred in re- 
fusing to sustain defendants’ motion, when the indictment 
was read to the jury, to require the state to elect which 
weapon charged in the indictment (‘knife or ax’) they 
would insist the crime charged was committed with.” We 
know of no law which requires such election to be made. 
The indictment charged that the assault was made with a 
common intent—one defendant had an ax, and another a 
knife, and the third a stick; the gravamen of the offense 
was the assault and the intent to murder, and it was wholly 
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immaterial which one of the murderous weapons inflicted 
the wounds, if the indictment charged that all were trying 
to kill, and struck with some weapon likely to produce death. 

In this case the assaulted person was badly cut, and it isa 
little singular that he recovered, when his liver and intes- 
tines came out of the wound so that he held them in his 
hand. The defendants are fortunate that Griffin did not 
die, and that they are not under sentence to be hanged for 
murder. 

Judgment affirmed. 


Green T. Dopp et al., assignees, plaintiffs in error, vs. Ctc- 
ERO OC. Hammock e¢ al., defendants in error. 


. The United States courts have exclusive jurisdiction of all matters 
and proceedings in bankruptcy. 

. Trover by the assignees of a bankrupt is, on its face, such a pro- 
ceeding When brought in a state court, a demurrer thereto for 
want of jurisdiction, was properly sustained. 

BLECKLEY, Judge, dissented. 


United States Courts. Jurisdiction. Bankrupt. Before 
Judge Crarkx. City Court of Atlanta. December Term, 
1876. 


To the report contained in the opinions, it is only neces- 
sary to add, that the action was trover in the statutory form 
by plaintiffs, “ who sue as assignees in bankruptcy of,” ete. 
Title was claimed to be in plaintiffs. 


Joun D. Cunnincuam; P. L. Mynarr; Henry Hitryer, 
for plaintiffs in error. 


Joun L. Hopkins; McCay & Tripper, for defendants. 


Warner, Chief Justice. 


The plaintiffs, as the assignees in bankruptcy of West, 
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Edwards & Co., brought their action against the defendants 
to recover the possession of certain described personal prop- 
erty in the plaintiffs’ declaration mentioned, of the alleged 
value of $2,371.47, to which property the plaintiffs claim title, 
and which the defendants refused to deliver to them. The 
defendants demurred to the plaintiffs’ declaration on the 
ground that the court did not have jurisdiction of the case. 
The court sustained the demurrer, and the plaintiffs ex- 
cepted. 

The question presented for our judgment and decision in 
this case, is whether the courts of this state have concurrent 
jurisdiction of matters and proceedings in bankruptcy, with 
the courts of the United States, so far as the collection of 
the assets of the bankrupt are concerned, when the amount 
thereof exceeds the sum of five hundred dollars, or whether 
the latter courts have the exclusive jurisdiction ¢ 

Whatever may have been the concurrent jurisdiction of 
the state courts with the courts of the United States in 
such cases prior to the adoption of the revised statutes of 
the United States, the 711th section thereof, vested the ex- 
clusive jurisdiction in the courts of the United States. The 
jurisdiction conferred upon the distict courts of the United 
States, in bankruptcy cases, by the act of 1867, was “the 
collection of all the assets of the bankrupt.” The 711th 
section of the revised statutes declares, that “the jurisdic- 
tion vested in the courts of the United States in the cases 
and proceedings hereinafter mentioned, shall be eaclusive 
of the courts of the several states.” One of the cases and 
proceedings thereinafter mentioned, is “of all matters and 
proceedings in bankruptcy.” The collection of all the 
assets of the bankrupt, is one of the necessary and impor- 
tant matters and proceedings of the bankrupt court, as pro- 
vided by the bankrupt act of 1867, and the 711th section 
of the revised statutes of the United States declares, that 
the jurisdiction vested in the courts of the United States, 
“of all matters and proceedings in bankruptcy, shall be ex- 
clusive of the courts of the several states.” That such was 
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the intention of congress, is manifested by the fact, that 
subsequently to the adoption of the revised statutes, the 
act of 22d of June, 1874, was passed, which provided that 
the bankrupt court having charge of the estate of any 
bankrupt, may direct that any of the legal assets or debts 
of the bankrupt, when the same does not exceed five hun- 
dred dollars, shall be collected in the courts of the state 
where such bankrupt resides. If congress had not sup- 
posed, that by the adoption of the 711th section of the 
revised statutes, hereinbefore cited, that the United States © 
courts had exclusive jurisdiction of all matters and pro- 
ceedings in bankruptcy, the act of the 22d of June, 1874, 
authorizing the bankrupt court to direct that the legal 
assets of the bankrupt, to the extent of five hundred dol- 
lars, should be collected in the courts of the state in which 
the bankrupt resided, would not have been necessary, as the 
state courts had concurrent jurisdiction with the United 
States courts, to collect the bankrupt’s assets without regard 
to the amount thereof. Claflin vs. Houseman, assignee, 3d 
Otto’s Rep., 130. 

But it has been suggested that any plaintiff has the legal 
right to sue in the state courts for a deprivation of his prop- 
erty, and that there is nothing alleged in the plaintiffs’ dec- 
laration which will take this case out of that general rule. 
The plaintiffs sue as the assignees in bankruptcy of West, 
Edwards & Co., and claim title to the property sued for in 
that capacity. The plaintiffs cannot claim title to the prop- 
erty sued for as the assignees in bankruptcy of West, Ed- 
wards & Co., unless there had been an adjudication in bank- 
ruptey, adjudging them to be bankrupts in accordance with 
the provisions of the bankrupt act of 1867, and thereby vest- 
ing the title to the property sued for in the plaintiffs as the 
assignees in bankruptcy of West, Edwards & Co., under the 
provisions of that act. It necessarily follows, therefore, 
that when the plaintiffs claim title to the property sued for 
as the assignees in bankruptcy of West, Edwards & Co., that 
they claim title to it as part of the assets of the adjudicated 
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bankrupts whose assignees they are. West, Edwards & Co. 
could not, in any legal sense, be considered bankrupts until 
they had been adjudicated to be so by the proper tribunal, 
and until that had been done the plaintiffs could not have 
become their assignees in bankruptcy, and had the title to 
their property vested in them in that capacity,so as to au- 
thorize them to sue for it as they have done, as appears upon 
the face of their declaration. The suit for the prop ty 
mentioned in the plaintiffs’ declaration by the plaintiffs as 
' the assignees in bankruptey of West, Edwards & Co., to 
which they claim title in that capacity, relates to “ matters 
and proceedings in bankruptcy” of which, by the 711th 
section of the revised statutes before cited, the courts of the 
United States have the ercluseve jurisdiction. See the case 
of Olcott, assignee, vs. Maclean e¢ al., National Bankrupt 
Register, 1877, page 79. 
Let the judgment of the court below be affirmed. 


Jackson, Judge, concurred, but furnished no written 
opinion. 


Burckey, Judge, dissenting. 


I dissent, respectfully, from the judgment of the court 
just pronounced. It seems to me that when assignees in 
bankruptcy sue, in trover or statutory complaint, for prop- 
erty to which they claim title as assignees, there is no legal 
necessity for treating the suit as a proceeding in bankruptcy, 
or the subject as a matter in bankruptcy. The assignees have 
the legal title—they are owners. For aught that appears on 
the face. of the declaration before us, the plaintiffs, as as- 
signees, may once have had the actual possession. Because 
they sue as assignees, it does not follow that they are for the 
first time endeavoring to reduce the assets to possession ; 
their real grievance may be that they have been deprived of 
an existing possession, which they now seek to re-establish, 
or to recover damages instead. It cannot harm a suit for this 
purpose, that the plaintiffs disclose in their declaration the 
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nature of their title, and sue in their real character. The 
declaration pursues the form laid down in our Code; and 
under it, any evidence is admissible that will establish a con- 
version on the part of the. defendant against the plaintiffs’ 
right. There is no hint in the pleadings that the cause of 
action involves any ¢ort or transaction prior in date to the 
adjudication of bankruptcy, or even to the appointment of 
the assignees. On its face, the declaration is simply a suit 
by the owners of personal property against a wrongdoer. 
The wrong is not alleged to be a breach of the bankrupt 
act of the United States. To assume that it will turn out 
in evidence to be of that special class, seems to me unwar- 
ranted. Why should it not as well be a more general tort— 
one that violates the property laws of the state, and is, there- 
fore, amenable to the ordinary principles of jurisprudence / 
It cannot be that the property of assignees in bankruptcy is 
out of the protection of the state—that to steal it is not lar- 
ceny, or to seize and appropriate it is not a conversion. If 
the plaintiffs have title, as they allege, why should that title 
not serve them in the courts of Georgia against a wrong: 
doer, though one of its links be the adjudication in bank- 
ruptcy and the consequent deed of assignment? Purchasers 
under them would derive title depending, in part, upon these 
same elements. Would our courts hesitate to entertain ac- 
tions of trover in behalf of such purchasers, because their 
title could not be made out without tracing it through the 
assignees and the deed of assignment ? 

In my view of the present action, it is as remote from a 
proceeding or matter in bankruptcy, as would be the suit of 
an administrator, for a like cause of action, from the mat- 
ters of administration of which the court of ordinary has 
exclusive cognizance. Under the Code, §331, par. 10, the 
exclusive jurisdiction of this latter court is made to extend to 
all such “ matters and things as appertain or relate to estates 
of deceased persons.” See substantially the same language 
in Cobb’s Dig., 283, 284. Yet administrators, as such, sue, 
and have always sued, for property or money, in the supe- 
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rior, county, city and justice’s courts, just as other plaintiffs. 
It has never been suggested that their suits were not ordi- 
nary civil cases, or that the subjects of them were compre- 
hended under the terms, “ matters and things” which “ ap- 
pertain or relate to estates of deceased persons” In Eng- 
land, assignees in bankruptcy have, I think, always sued in 
the various courts of law, with as little restriction as other 
people. Receivérs in equity, when authorized to sue at all, 
are allowed to enter the appropriate local tribunals, and the 
actions they bring are not considered as part of the proceed- 
ings in which they were appointed, but complete suits in 
and of themselves. 

As to the proviso in the amendment to the bankrupt act, 
which empowers the district court to send assignees into the 
state courts to sue small claims, I regard it as very satisfac- 
tory evidence that, in the view of congress, the jurisdiction 
of those courts was not before taken away or inhibited. 
The object of the proviso was not to open the state courts, 
but to keep assignees from entering the federal courts un- 
necessarily. The language of the proviso plainly recognizes 
the state courts as already having jurisdiction in the class of 
cases with which it deals. No restriction is thereby taken 
off of the state courts, or put on. Nothing is said as to what 
those courts may or may not do. Assignees are told what 
they shall do, if ordered by the proper district court. They 
can do the same thing without orders, but must do it in 
case orders are addressed to them. The district court can 
turn them away from that court and oblige them to resort 
to the state tribunals, a power which did not formerly exist. 


Wituram G. Raovt, plaintiff in error, vs. E. M. Newman, 
defendant in error. 


1. When the action is on an account for services, etc., and the plea 
is ‘‘not indebted,” the charge of the court should not concentrate 
the attention of the jury upon the single question of whether there 
was or was not a contract of employment. 
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. When the value of services is an essential element of the plaintiff's 
case, and the plaintiff himself is the only witness on the point, it is 
error for the court to say to the jury that there seems to be no con- 
flict in the evidence as to value, and that they should render a ver- 
dict for the value proved, if they find that the plaintiff was employed 
by the defendant This is to express an opinion that some value 
has been proved, and that the plaintiff's testimony is credible. 

. Where the plaintiff, if employed at all on the defendant’s credit, 
was called to treat a minor in a sudden and dangerous emergency, 
when the father was absent, the scope and duration of the employ- 
ment are no less material than the fact of employment itself. It 
ought to be decided by the jury whether, under the circumstances, 
the arrival of the father terminated the engagement, and if not, 
whether it continued operative after the services immediately ne- 
cessary were rendered 

. The mere fact that the defendant employed the plaintiff as a phy- 
sician, is not decisive of the liability of the former to be personally 
responsible for the compensation. If there was a great and over- 
whelming calamity to the child of an absent parent, rendering med- 
ical aid instantly necessary, and the plaintiff comprehended the sit- 
uation, and entered on the service without reasonable cause to be- 
lieve that the defendant was engaging his own credit, the parent 
would be responsible as for necessaries, and the defendant would 
be treated as his agent to call the physician. 


Charge of court. Contracts. Principal and agent. Pa- 
rent and child. Before Judge Hirt. Bibb Superior Court. 
April Term, 1877. 


This was complaint by Newman against Raoul, on an ac- 
count for medical services rendered one Kit Rutland, on the 
employment of the defendant. The jury found for the 
plaintiff $425.00. The defendant moved for a new trial, on 
numerous grounds, but mainly because of alleged errors in 
the charge of the court. The charge, so far as material, is 
set forth in the opinion. The motion was overruled, and 
the defendant excepted. 


Lyon & Nisser, for plaintiff in error. 


Dessau & Srronecker, for defendant. 
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The defendant in error is a physician, and the action was 
by him against the plaintiff in error, for a surgical and 
medical bill, amounting to $425.00. The patient treated 
was a negro boy, thirteen or fourteen years of age, and the 
occasion for treatment arose from injuries received by the 
boy on the track of the Central Railroad, in the yard of the 
company’s warehouse. Both his thighs were broken, his 
arm was crushed, his hand was badly mangled, and his scro- 
tum was torn asunder, so that his testicles rested on the 
thighs. The evidence is in strong and stubborn conflict as 
to some of the material facts; but stated most favorably for 
the physician, the case is briefly this: He and the plaintiff 
in error were strangers. The latter was an officer of the 
Central Railroad, and casually noticed a crowd collected 
about where the boy was hurt—he not knowing of it before. 
On going up to see what was the matter, and discovering 
the boy’s condition, he requested some one to run for a 
doctor. A negro who heard the request, or to whom it was 
addressed, went and called in Dr. Newman, the defendant 
in error. The officer, in the meantime, applied himself to 
afford such relief to the sufferer as he could. While so 
engaged, he called out to know if the doctor had come. 
In response Dr. Newman presented himself, and said he 
was a physician. The officer replied, “All right; go a-head ; 
do what you can for the boy.” Some consultation followed, 
in which Dr. Newman suggested that the patient ought to 
be removed. The officer coneurred, procured a wagon for 
the purpose, and the boy was put into the wagon. About 
that time the boy’s father arrived. Another physician—Dr. 
Holmes—having also arrived, the father was requested by 
Dr. Holmes, to take his choice. The father answered that 
he had no choice; that he did not know either of them, 
but that as Dr. Newman was first, he supposed he was the 
one. Dr. Holmes then retired, as did the officer, and 
neither of them interfered further. The boy was removed 
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in the wagon to his father’s house, or some other, and Dr. 
Newman there dressed his wounds, performed the needful 
surgical operations, and treated him until he was cured. 
His bill, as declared upon, amounts to $290.00 for reducing 
fractures; $30.00 for replacing testicles and stitching scro- 
tum; $30.00 for setting and stitching the mangled hand; 
and $75.00 for twenty-tive visits, redressing wounds, and 
furnishing medicines. He applied to the father for money, 
and obtained as much as fifteen dollars, but it was taken as 
a loan, and a note'was given. He made out no account 
against the father, and did not consider him as his debtor 
for anything. He, however, did make outa bill against 
the Central Railroad Company, and requested the plaintiff 
in error to approve it, and also corresponded on the subject 
with the president of the company. The officer refused to 
approve, and the president refused to pay. Dr. Newman 
then brought his action against the officer for the amount 
of the bill, treating it as a demand against him personally. 
On the question of amount, the only evidence was that of 
the physician himself, and he testified it was reasonable, 
ete. Neither the railroad .company, nor the plaintiff in 
error, so far as appears, had any interest in the boy or in 
his services. 

The court charged the jury, after some preliminary ob- 
servations, thus: “There seems to be no conflict of evi- 
dence about the value of the services, or that the plaintiff ren- 
dered them. The contest for your attention is, whether 
the plaintiff was employed by the defendant, Mr. Raoul, 
to attend tu the case. If there be any conflict of testimony 
in the case, it is your duty t» reconcile it if you car, and 
find what is the truth. Inquire if the plaintiff rendered 
the services, and if so, how he came to doso. What are 
the facts and circumstances under which he took charge 
of the case? If you find that he was employed by Mr. 
Raoul, the defendant, then find a verdict for the plaintiff, 
and find the amount and value of the services proved. If 
you find that he was not employed by Mr. Raoul; that he 

26 
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had nothing to do with it; that plaintiff went there on his 
own account, and engaged, on his own volition, in the mat- 
ter, then your verdict should be for the defendant. The 
defendant denies the claim set up by plaintiff—denies that 
he sent for him to take charge of the case—and if you so 
find, as claimed by defendant, then you will find for defen- 
dant. 

1. The plea was “not indebted,” and the plaintiffs 
whole case was thus in issue. It was, therefore, error to 
narrow the inquiry, by instructing the jury, that the con- 
test for their attention was, whether the plaintiff was em- 
ployed by the defendant. 

2. Again, the plaintiff could not recover without estab- 
lishing the value of his services. The court said to the 
jury that there seemed to be no conflict of evidence about 
the value of the services, or that the plaintiff rendered 
them ; and then went on to direct a finding for the plaintiff 
for the amount and value of the services proved, on the 
sole condition that the jury should find that the plaintiff 
was employed by the defendant. What was this but a di- 
rect expression of opinion by the court that a material fact 
in the case, namely, the value of the services, was made out 
by the evidence? The plaintiff had been pointedly con- 
tradicted by the defendant as to the defendant’s declarations 
at the time of the alleged employment. How could the 
court know but what the plaintiff stood discredited by that 
contradiction? and if-he did, there was no credible evi- 
dence at all before the jury, either as to what specific ser- 
vices he performed, or what was their value. Or the jury 
might have thought that the plaintiff's testimony needed no 
discounting on other points of the case, but that his interest 
subjected it to more or less discount on the question of 
value, as to which he was the sole witness. Having that 
whole field to himself, the jury, but for the intimation of 
the court, might have believed that it required to be very 
closely scrutinized by them. 

3. Besides, though it were true that the defendant em- 
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ployed the plaintiff in the exact terms testified to by the 
latter, “ All right, go ahead, do what you can for the boy,” 
and though it were true that both parties understood that 
the employment was on the defendant’s responsibility and 
personal credit, yet, it would not follow that the plaintiff, 
under such employment, would have a right to render any 
more service than the pressing emergencies of the occasion 
ealled for. It would be strange if, without any further com- 
munication between the parties on the subject, (and none 
seems to have taken place,) the plaintiff could go on to the 
extent of twenty-five visits, and debit the defendant with 
his whole bill. It may admit of serious question whether 
the employment continued to operate beyond the time when 
the boy’s father arrived, and took charge of his son. Per- 
haps, in the opinion of a jury, that might be naturally and 
rationally the period at which the engagement would ter- 
minate, as between the plaintiff and the defendant. + At all 
events, the extent and duration of the engagement were no 
less for the consideration of the jury, than was the question 
whether there was an engagement at all. 

4. It seems, moreover, to have been thought by the court 
that any employment of the plaintiff by the defendant, how 
ever it may have been intended and understood at the time, 
would render the defendant personally liable. This is not 
correct. The jury ought to consider all the circumstances, 
and determine whether the plaintiff believed, and had a 
right to believe, that the defendant was offering his own 
credit. If, in the preserice of a great and overwhelming 
calamity to a human being, the defendant was merely acting 
for the absent father, and the plaintiff so understood it, the 
father would be liable for any necessary services rendered 
by the physician, and the defendant would not be liable for 
anything done by the physician after he became enlightened 
as to the true situation. For coming to the spot when sent 
for by the defendant, he would be entitled to fair and 
reasonable compensation, if he came upon a bare message, 
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without being advised of the cireumstances under which it 
was sent. 

We need not deal further with the grounds of the motion 
for new trial. For error in the charge, the new trial should 
have been granted. 

Cited for defendant in error, Code, $$ 2714, 2720, 2739, 
2740; 3 Johns., 104; 12 Ga., 52; 1 Sel. N. P., 48; 3 Bos. 
& Puller, 243; 2 Peters, 182; 1 Hilliard on Cont., 250, 251; 
1 Addison on Cont., 23; 30 Ga., 426; 57 Zb., 52. 

Judgment reversed. 


Anaus M. Perxerson, sheriff, plaintiff in error, vs. Barton 
H. Oversy e¢ al., defendants in error. 


When it appeared from the answer of the sheriff, which was not tra- 
versed, that a city lot had been levied on by him, and an undivided 
half thereof claimed by a third person on the day of sale, and that 
he proceeded to sell the other half without re-levying and re-adver- 
tising, and that it was bid off by the plaintiff in fi. fv., and that he, 
the sheriff, thinking it doubtful that he could lawfully sell the un- 
divided half without levying and advertising again, declined to 
make a deed to the purchaser, and to receive the money for the 
property sold, and when it did not appear that the purchaser ob- 
jected to the payment of the money, and the reception of the deed, 
and when the plaintiffs in older fi. fas. ruled the sheriff for the 
money : 

Held, that the rule was rightly made absolute, and the judgment ma- 
king it absolute should not be arrested. 

See concurring opinion of BLECKLEy, Judge. 


Sheriffs. Levy and sale. Before Judge Peertes. Ful- 
ton Superior Court. October Term, i876. 


Reported in the opinions. 


P. L. Mynarr, for plaintiff in error. 


W. T. Trrrepe; McCay & Trippr, for defendants. 
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Jackson, Judge. 


B. H. and N. Overby and others, plaintiffs in 7. fa., ruled 
Perkerson, the sheriff of Fulton county, for money alleged 
to be in his hands in law, under the facts following: John 
H. James had had a fi. fa. ona judgment younger than 
the Overbys’ and others, levied upon a city lot in Atlanta, 
described as:a whole lot. On the day of sale, an undivided 
half thereof was claimed by a third person, and the sheriff, 
without levying again or re-advertising, sold the other un- 
divided half, and John H. James bought it. The sheriff, 
in answer to the rule, stated that he became doubtful of his 
right to seli the other half without re-advertising, and 
therefore declined to make a deed to James, and to receive 
the money for the half lot. It does not appear from the 
record, that James objected to taking the deed and paying 
the money, but it appears that the sheriff declined himself 
to make the deed and receive the money. The court be- 
low, at the instance of the plaintiffs in older judgments, 
made the rule absolute against the sheriff, and at the same 
term, afterwards, refused a motion to arrest the judgment 
which made the rule absolute. The judgment making the 
rule absolute, and the refusal to arrest it, are the rulings 
excepted to. 

Can a sheriff sell an undivided half lot under a levy of 
the whole lot? 

The Code, §3640, requires the sheriff, when he levies, to 
describe plainly the property levied on, and the amount of 
the interest of defendant therein. But it seems to be 
well settled that less than the whole levy may be sold. In 
20 Ga., 591, Judge Lumpkin says that “both at sheriffs’ 
and administrators’ sales, nothing is more common than to 
sell less property than is advertised. And we doubt not 
the right of the administrator, in this case, to limit the sale 
to twenty acres, or any other quantity.” Well, if a divided 
half can be sold under a levy of the whole, why cannot an 
undivided half? The land described in the levy is more, 
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and the interest sold would be less, in both cases, than that 
levied on. If half were claimed—a divided half—the 
other half could be sold; though the interest described in 
the levy were the whole lot. So an undivided half, it 
would seem, under the decision in 20 Ga., might be sold. 
It is covered by the levy. It is less than the levy. It isa 
part of the land levied on, capable of being partitioned, 
and just as clearly defined and capable of description in a 
deed, as if marked with metes and bounds. 

Whatley vs. Newsom, 10 Ga., 77, siraply decides that the 
interest sold must be capable of being described; and in 
that case, “the interest only of Whatley was levied on and 
sold, and conveyed by the deed, without specifying what 
that interest was.” It would seem, if the interest had been 
specified, it would have conveyed the title; and here the 
interest sold was an undivided half, and it seems to have 
been included in the description of the land in the levy, 
and would hence pass the defendant’s title. 

But however this may be, it does not seem that the pur- 
chaser made objection to taking the deed and paying the 
money; why, then, should the sheriff not make the deed, 
and receive it, and hold it, subject to the order of the court, 
especially as a junior plaintiff in fi. fa. bought it, and older 
judgments were placed in his hands? We think that it was 
his duty to take the money and make the deed, and if legal 
questions arose thereon, let the several plaintiffs in fi. fa., 
and the purchaser and defendant, if they saw fit, or any of 
them saw fit, make those questions. 

It is said, however, that on this money rule, these plain- 
tiffs must show injury. We think theydo. The land of 
the defendant was sold. If they levied on it again, they 
might, and probably would, meet a lawsuit. It is much 
safer, we think, that the sheriff shall bring the money into 
court and hold it subject to the order of the court and the 
rights of all parties in respect thereto, than to act in behalf 
of one of the parties as a sort of guardian of that party’s 
interest, without even a request from that party so to do. 
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We can see how there might be collusion between the 
sheriff and the parties if a door should be left open inviting 
it, and we think it had better be kept shut. We, therefore, 
affirm the judgment. 
Judgment affirmed. 







Buieckey, Judge, concurring. 











Upon a bare doubt, I do not feel justified in dissent- 
ing from a judgment of affirmance. In this case, how- 
ever, my doubt is so near a conviction, that while I yield 
it, my sense of duty obliges me to disclose its existence, and 
to indicate the grounds of it. If the sheriff proceeded to 
sell illegally, and discovered his error before accepting the 
money and making a conveyance, he was, I think, at liberty 
to decline to consummate the sale and take its fruits. 42 
Ga., 629. On the assumption that he made a mistake of 
law, he was not too late to correct the mistake—certainly 
not, as against the movants in this rule. They had not re- 
quired him to sell. Their execution had not been levied, 
nor was he in any default for not levying it. Their whole 
claim was upon the proceeds of the sale. For them to have 
now any rights against the sheriff, there must have been 
either an illegal sale which was complete to the extent of 
executing a conveyance or actually receiving the purchase 
money, ora legal one which, if not complete, was in a state 
of incompleteness by reason of some improper act or omis- 
sion of the sheriff, occurring after the property was exposed 
to sale and bid off. Thus far, my mind is free from all 
doubt ; but here the doubt begins: Was the sale, as far as 
it went, legal? Ought the sheriff to have consummated it, 
by executing a conveyance, and collecting the purchase 
money? The levy was upon the land itself ; that is, upon an 
estate in severalty. The sale was of an undivided half; 
that is, upon an estate in common. The precise estate sold 
had neither been levied upun nor advertised. If it had 
been, persons might have attended and competed at the 
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sale, whose attendance was not induced by the advertise- 
ment as published. Thus, the departure, in making the 
sale, from the terms of the levy and advertisement, may 
have occasioned injury to the defendant in ft. fa., and to 
other interested parties. The Code, § 3640, is express, that 
the entry of levy shall plainly describe, not the property 
only, but also the amount of the defendant’s interest therein. 
Until the claim was interposed, there had been no step 
taken which looked towards selling an undivided interest. 
Could the sheriff, after receiving the claim, legally expose 
to sale an estate in common, without stopping to cut down 
the levy or to re-advertise? If he had on his hands a levy 
that, by reason of the interposition of a claim, he could not 
execute, as a whole, with respect to a single foot of the land 
embraced in it, should he not have returned the papers to 
the court for a trial of the claim, as directed by section 3736 
of the Code, at the same time postponing the sale, as di- 
rected by section 3727? Or, if this was not his duty, 
should he have received the claim at all, as it did not affirm 
title in the claimant to the property levied upon, but only 
to an undivided estate or interest therein? Throughout 
the claim laws (Code, section 3725 to 3746), is not the word 
property used in the sense of thing, and never in the sense 
of interest or estate? And is the remedy afforded by the 
claim laws applicable, where the claimant or claimants do 
not claim the thing itself, but only a joint interest in it 
with the defendant in execution? Suppose one-half or 
one-tenth of a horse, or of any like property, to be claimed, 
what is the sheriff to do? What is an administrator or a 
trustee to do in similar cases? It would certainly tend to 
great confusion, for officers or agents of the law to sell a 
less estate in things than the proprietor really owned, or to 
sell a part of his interest at one time and the balance at 
another. It is not clear, because less property can be sold 
than is levied upon and advertised, that a less estate can be 
sold. To cut up goods or lands into lots or parcels, is not un- 
common ; but to produce a divided ownership by legal pro- 
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cess is, and ought to be, of rare occurrence. If a claim ean 
be used to arrest the sale of an undivided half, when the 
whole is levied upon, would it not be better to sell nothing 
until it is ascertained what estate ouglit to be sold ? 


Tue Hanp Gortp .Mintne Company, plaintiff in error, vs. 
Joun A. Parker ef al., defendants in error. 


A provision in the charter of a mining company, that the right-of-way 
over unoccupied lands, for the carriage of water necessarily used in 
gold mining, might be appropriated by the payment of just compen- 
sation, is not an unconstitutional exercise of the right of eminent 
domain. The development of the mineral resources of the state, and 
the production of the metal from which our constitutional currency 
is stamped, are of public benefit. 


Injunction. Eminentdomain. Corporations. Constitu- 
tional law. Before Judge Lester. Lumpkin County. At 
Chambers. September 8, 1877. 


Reported in the decision. 


W. P. Price; H. P. Bett; McCay & Trirpr, for plain- 


tiff in error. 
C. D. Pum.iws; Wier Boypn, for defendants. 


Warner, Chief Justice. 


The complainants filed their bill against the defendant, in 
which they alleged that they were the owners of certain de- 
scribed lots of land, in the county of Lumpkin, which are of 
great value for mining purposes; that the defendant has 
notified them, in consequence of their refusal to grant it the 
right-of-way over their land for the purposes specified in its 
charter, to appoint an appraiser to assess the damages, etc., 
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and that, in default of their making such appointment, ap- 
plication would be made to the ordinary to make the appoint- 
ment of an appraiser, in accordance with the terms of its 
charter, which the complainants allege is unconstitutional, 
null and void, so far as it authorizes the defendant to take 
private property for the use of its company for the pur- 
poses specified therein. The complainants prayed for a per- 
petual injunction to restrain the defendant, its agents and 
servants, from all further efforts to construct its flumes, ditches 
and canals over or through the complainants’ said described 
lands. The chancellor granted the injunction prayed for, on 
the ground that the act of 1874, granting the defendant’s char- 
ter, in so far as it authorized the taking of private property 
for the purposes as therein expressed, was unconstitutional 
and void, whereupon the defendant excepted. 

The first section of the act incorporates “The Hand Gold 
Mining Company ” for the purpose of diverting or turning 
the waters of Yahoola-river and the waters of Cane creek 
from their natural channel, by dam, ditch or aqueduct of 
any kind, so as to work for gold or any other valuable min- 
eral, according to the hydraulic process, in the county of 
Lumpkin, on any lands it now owns, or may hereafter own, 
or that it may be possessed of either by purchase or lease. , 
The fourth"section of the act grants the power to said com- 

_ pany to construct through or over any vacant lands in said 
county of Lumpkin, not represented by any legal owner or 
claimant, its main canal, ditch, flume, trestle-work or aque- 
duct, for the purpose of developing the mineral resources 
of the adjacent lands, and also provides for the assessment 
of damages for the lands thus taken. The fifth section of 
the act provides. that if any person shall refuse to grant to 
said company the right-of-way through his lands, or en- 
deavor to require exorbitant damages from said company 
for any right or privilege necessary for the successful pros- 
ecution of said mining operation, then it provides for the 
appointment of arbitrators to assess the damages, with the 
right of an appeal from their decision by either party to the 
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superior court. The sixth section of the act further pro- 
vides, that said company, by itself, its agents or superintend- 
ents, or either of them, shall have full power and authority 
to turn the water from said ditch or ditches hy lateral ditches, 
or otherwise, to be used by them for mining purposes, in such 
manner as they may determine, on any lot or lots over which 
they may have jurisdiction, and to cause such water so turned 
to flow off and pass over any lot or lots belonging to any per- 
son whatever: provided, that damages shall be assessed 
therefor as specified in the other sections of the act. 

It appears from the evidence in the record, that there is 
a belt of territory in the county of Lumpkin. which is rich 
in gold; that is to say, the land in the gold belt in that 
county, contains valuable gold mines, which are valuable 
for mining purposes only; that owing to the scarcity of 
water thereon, said gold mines cannot be successfully worked, 
and the mineral wealth thereof developed; that the defend- 
ant, under its charter, had expended a large amount of money 
in bringing water from the Yahoola river, a distance of 
twenty miles, for the purpose of successfully working and 
developing the gold mines on its own land in that gold belt, 
when it was stopped by the injunction before its ditch or canal 
had reached the same. The question as to the right of the 
defendant to construct and open lateral ditches under the 
sixth section of its charter, is not now before us, inasmuch 
as the defendant has not attempted to open any lateral 
ditches, so far as is disclosed in the record, and may never 
attempt to doso. The question, therefore, is whether the 
defendant has the lawful power and authority, under the 
constitution, to take the private property of the complain- 
ants for the use of their ditch or canal, for the purpose of 
extending the same to their own land for the object, as 
authorized by its charter, on the payment of just compen- 
sation therefor? That private property cannot be taken for 
the exclusive use of private persons, with or without just 
compensation, is a fundamental principle of the law. Does 
the evidence in the record of this case show that the general 
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assembly have granted the power to the defendant, in its 
charter, to take private property for the use of its ditch or 
canal, as therein specified, for the exclustve use of the de- 
fendant? The legal presumption to start with is, that the 
general assembly, in the exercise of its right of eminent 
domain, as expressed in the defendant’s charter, had suffi- 
cient evidence before it, that to do so, would be for the use 
of the public, or for the public good. There were ele7en 
witnesses sworn for the defendant, besides the defendant’s 
president, some of whom were experienced miners, all of 
them stating, in substance, that owing to the scarcity of 
water on the gold lands in question, the same cannot be 
successfully worked, and that water cannot be obtained for 
that purpose from any other source than by means of de- 
fendant’s ditch or canal, and that the same would greatly 
facilitate the production of gold on said lands. There were 
but two witnesses examined by the complainants, neither 
of whom denied the statements of the defendant’s wit- 
nesses as to the benefit which would result from the intro- 
duction of the water, by defendant’s ditch or canal, into 
the gold belt of territory, but said it would, in their opin- 
ion, injure the value of complainants’ land. The evidence 
in the record, that the introduction of the water by the 
defendant’s ditch or canal, into the gold belt in question, 
would greatly facilitate and increase the production of gold 
in that part of the country, most strongly preponderates in 
favor of the legislative theory, that it would be for the 
public good. By the constitution of 1868, the general 
assembly have the power to incorporate mining companies, 
and from the number of companies that have been incor- 
porated, and the privileges therein granted, it would seem 
to have been the policy of the state to encourage that 
branch of industry, by inducing the investment of domes- 
tic and foreign capital for the purpose of developing its 
hidden wealth, for the benefit of her people. The general 
assembly must be presumed to have known the value of 
the gold lands in the belt of territory in question, as well 
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as its topography, its condition, the scarcity of water thereon, 
as well as the necessi y which existed for its introduction 
by the means proposed by the defendant to enable it suc- 
cessfully to work its own lands in that gold belt, for the gold 
which was imbedded in the bowels of the earth, and which 
would not do the defendant or any one else any good, so 
long as it remained there undeveloped. herefore, in view, 
not only of the benefit that would primarily result to the 
defendant, by enabling it to extract the precious metal from 
the bowels of the’ earth on its own land, where it was doing 
nobody any good, but also in view of the public good which 
would necessarily result in an increase of the constitutional 
currency of the country, and thereby add to the perma-. 
nent wealth of the state, the general assembly, by its act of 
incorporation, proposed to the defendant that if it would 
invest its capital for the purpose of constructing a ditch, or 
canal, from the Yahoola river and Cane creek, so as to con- 
vey the waters thereof to its own lands in the county of 
Lumpkin, as before described, so as to enable it successfully 
to work for gold according to the hydraulic process thereon, 
that it would exercise the right of eminent domain in its 
behalf, in granting to it the right of way for its ditch, or 
canal, for the conveyance of the water, as aforesaid, and for 
the purpose aforesaid, upon its making just compensation, 
as provided in the act, for any private property that might 
be taken for the right of way for said ditch or canal. The 
defendant accepted the terms of the charter, and has ex- 
pended a large amount of money in constructing said ditch, 
or canal, and was progressing with it to its completion when 
restrained by the injunction prayed for by the complain- 
ants. The right of eminent domain may be exercised by 
the general assembly in this state when it is for the public 
good, either through the officers of the state, or through 
the medium of corporate bodies, or by means of individual 
enterprise: provided, always, that just compensation is 
made for the property taken. Code, §$§2,222, 2,223, 2,224. 
Young vs. Mc Kenzie & Harrison et al., 3d Kelly’s Rep., 31; 
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6th Ga. Rep., 130. Did the general assembly, in the exer- 
cise of the right of eminent domain, in granting the right 
of way for the defendant’s ditch, or canal, in the manner 
and for the purpose expressed in its charter, upon just 
compensation being made therefor, violate the constitution 
of the state?- In other words, was the grant of the right 
of way to the defendant to construct its ditch, or canal, for 
the purpose therein expressed, made for the exclusive use 
and benefit of the defendant, or was the main inducement 
in making the grant by the general assembly, the public 
good, to-wit: the increased production of gold for the use 
of the public? Gold and silver is the constitutional cur- 
rency of the country, and to facilitate the production of 
gold from the mines in which it is imbedded, for the use of 
the public, is for the public good, though done through the 
medium of a corporation, or individual enterprise. 

The increased production of gold from the mines of Lump- 
kin county, by the means as provided for in-the defendant’s 
charter, must necessarily be for the public good, inasmuch 
as it will increase, for the use of the public, a safe, sound, 
constitutional circulating medium, which is of vital impor- 
tance to the permanent welfare and prosperity of the people 
of the state of Georgia, as well as of the people of the United 
States. But if there was any reasonable doubt as to the ex- 
ercise of the right of eminent domain by the general assem- 
bly, as provided in the defendant’s charter, being for the 
public good, (and we think there can be none, in view of 
the evidence in the record,) still that doubt should be re- 
solved in favor of the constitutionality of the act. The de- 
fendant’s charter was granted since the adoption of the 
Code, and if it should abuse the privileges granted to it, as 
was suggested on the argument, it will be competent for the 
general assembly to withdraw the franchise granted, or mod- 
ify the same at its pleasure, as was held by this court in 
49 Ga. Fep., 151. 

The case of Loughridge vs. Harris, in the 42 Ga., Rep., 
500, cited by the defendants in error, was wholly unlike the 
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case now before us, in several of its important features, one 
of which notably is, that, by the act of 1869, manufacturing 
companies and individuals, were authorized to judge of the 
expediency of exercising the right of eminent domain, in- 
stead of the general assembly, provided the company, or in- 
dividual, owned both banks of the stream on which the 
mill or mills were to be erected. In view of the evidence 
contained in the record, as to the necessity for the general 
assembly to exercise the right of eminent domain, in grant- 
ing the right of way for the defendant’s ditch or canal, to 
convey the water from Yahoola river and Cane creek into the 
gold belt of territory in the county of Lumpkin, for the suc- 
cessful working of the valuable gold mines to be found 
there, so as to increase the production of gold for the use 
of the public through the medium of the defendant’s corpo- 
ration, the general assembly did not exceed its constitutional 
power in making the grant to the defendant of the right-of- 
way, as expressed in its charter, for the purpose and upon 
the terms as therein expressed. Let the defendant’s ditch 
or canal be constructed in pursuance of the grant in the de- 
fendant’s charter, and let the water from Yahoola river and 
Cane creek flow therein into the gold belt of Lumpkin 
county, where, in the judgment of the general assembly of 
the state, the public good requires it should flow, so as to 
enable the defendant to increase the production of gold on 
its own land, not only for its own use and benefit, but, 
through its agency and organization, for the use and benefit 
of the public, which, at the present moment, is greatly in 
need of an increase of that constitutional currency recog- 
nized by the fathers of the republic in 1787 as being of 
vital importance to the welfare and permanent prosperity 
of the people. 

Let the judgment of the court below granting the injunce- 
tion be reversed. 
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Etta Gors, by next friend, plaintiff in error, vs. Tue 
Western Rattroap Company or ALABAMA, defendant in 
error. 


A railroad company permitted excursion tickets to be sold at one dol- 
lar each, which entitled the holders to pass over the road from Co- 
lumbus, Ga., to Opelika, Ala., and return. A part of the contract 
was, that holders not choosing to return on the excursion train, might 
come back on any regular train the next day. Among those who 
exercised this option, was a young lady, who got aboard the first 
regular train next day, and was informed by the conductor that, 
without making himself responsible, he could not pass her on an 
excursion ticket, as his orders were not to do so, and that she would 
have to pay the usual fare to Columbus, which was $1.50. Being with- 
out money, she leit the train, and waited for the next one. On it, her 
ticket was recognized, and she returned to Columbus. It left Opelika 
at 11 o’clock at night, and arrived at Columbus at 1.30 A.M. The train 
whose conductor refused to carry her, was twelve or thirteen hours 
earlier. The pecuniary value of her time was $1.30 aday. She 
was about seventeen years of age. Her father was dead; her 
mother living. She was absent on the excursion with some 
friends, and without any special protector. To the house of a rela- 
tive who resided about one mile from Opelika, she walked after 
being refused a passage on the morning train, and there she re- 
mained until the proper time for leaving, in order to take the night 
train. The conductor was polite. - He refused, because he had not 
‘been informed of the contract, the tickets not indicating it, and be- 
cause, on telegraphing from Opelika to the general ticket agent at 
Montgomery, the latter replied with instructions not to recognize 
the tickets. The agent at Columbus, by whom the contract was 
made, had failed to report all the terms of it, but before the next 
train passed Opelika, he explained to his superiors by telegraph, 
and there was no further misunderstanding. In a suit in favor of 
the young lady, by her next friend, against the company for dama- 
ages, the jury returned a verdict for one thousand dollars. The 
court granted a new trial, on the sole ground that the damages were 
excessive. In the opinion of the supreme court, they were grossly 
excessive ; and it was not only the right, but the duty, of the pre- 
siding judge to order a new trial. 


New trial. Damages. Before Judge Crawrorp. . Mus- 
cogee Superior Court. May Term, 1877. 


Report unnecessary. 
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Hittuarp & Russert; R. A. Russerr, for plaintiff in 
error. 


Josern F. Pou; Peasopy & Brannon, for defendant. 


Biecktey, Judge. 


In the administration of justice, the same protection must 
be extended to corporations as to natural persons. All 
suitors are equal before the law. <A court should hesitate 
as little to set aside an excessive verdict when it is against 
a corporation as when it is in favor of acorporation. Wild 
and extravagant recoveries for injuries that, in themselves 
und in their consequences, are moderate, are not to be up- 
held against anybody, or in favor of anybody. In this 
state, the judges are sworn to administer justice without 
respect to persons, and to do equal right to the poor and to 
the rich. Judge Crawford, as it appears to us, acted in the 
true spirit of this oath, when he set aside the verdict. 
On the facts in the record, our opinion is that the damages 
were not simply excessive, but grossly excessive. 

Counsel cited 31 Ga., 369; Code, § 2947; 29 Ga., 294; 
37 Ib. 607; 30 Jb, 212; 11 7b. 5387; Code, §§ 3066, 
3067 ; 5 Mason, 177; 32 Ga., 472; 44 Miss., 467; 36 7d., 
666 ; 40 /b., 375, 395; 16 How., 469 ; 23 Penn., 147; Ang. 
& Ames on Cor. § 568. 

Judgment aflirmed. 


Isaac C. Harris, plaintiff in error, vs. Lrrrteserry Hunks, 
defendant in error. 


The dismissal of a bill in equity carries the whole case out of court, 
including the answer of defendant thereto, if said answer contain no 
set-off or other prayer for relief in the nature of a cross-bill; and the 
defendant cannot, five years after the dismissal of the bill, be made 
a party thereto, and then file a cross-bill, or answer in the nature of 

27 
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a cross-bill, against complainant. It does not alter the case that the 
original bill was served on defendant's agent acting under a power of 
attorney from him, he being a non-resident, and that the agent an- 
swered the original bill for defendant, and has since died. The new 
answer, in the nature of a cross-bill, cannot be engrafted upon the 
old answer, which contained no set-off or other prayer for relief, but 
only a prayer to be dismissed with costs. 


Equity. Practice in the Superior Court. Before Judge 
Crarkx. Lee Superior Court. March Term, 1877. 


It is to be inferred from the record that a bill for injunce- 
tion had been filed by Harris against one McLeod and Rich- 
ardson as agent of Hines, a Texan; the bill itself is not in 
the record. On March 25, 1867, Richardson filed an answer 
alleging, in brief. as follows: In 1859, he, as agent, sold to 
McLeod the land involved in this controversy ; he took notes 
for the purchase money, and gave bond for titles. The 
notes were never paid; McLeod was unable to pay. them ; 
the parties agreed to rescind the trade; it was done; the 
papers were surrendered. Defendant denies all privity in, 
or consent to, the trade between McLeod and Harris, or 
knowledge thereof, except from rumor. McLeod having 
put some improvements on the place, defendant allowed 
him to tarry awhile as a tenant at will, that he might not 
lose all benefit of his handiwork. He sold the land, and 
Harris bought with notice. Under the agreement men- 
tioned, McLeod returned the premises to defendant, who 
placed his son and another in possession. In the absence of 
the agents, Harris seized the place and became master of 
the situation He has since retained it. He is insolvent. 
After these allegations, defendant contented himself with 
a single prayer—to be dismissed with his costs, in the usual 
form. It seems to be understood in the record that the bill 
was dismissed about 1870—no dismissal appears, but it is 
treated as having taken place. 

In 1874, an order was granted” aking Hines a party de- 
fendant in place of Richardson, and time granted him to 
amend the answer. In 1875, he did so, alleging, besides the 
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facts above stated, that, in the progress of the litigation, 
complainant had been compelled to give to Richardson two 
bonds for the payment of rent, amounting to $1,500.00; 
that he was insolvent, but the bonds were good; that he had 
wrongfully held the place since 1867, of the annual value 
of $1,000.00. The answer was in the nature of a cross-bill, 
and prayed that the bonds given by complainant might be 
used for this defendant’s protection; that the place be de- 
ereed to him, and an account and settlement be had for rent. 

The jury found ‘for Hines the premises in dispute and 
$2,075.70 mesne profits. Harris moved for a new trial; the 
motion was overruled, and. he excepted. 

For the other facts see the opinion. 


W. A. Hawkins, for plaintiff in error. 


G. W. Warwick; Frep H. West, for defendant. 
Jackson, Judge. 


Harris filed a bill against McLeod and Richardson, as 
agent for Hines, who resided in Texas, to quiet the posses- 
sion of a certain tract of land Harris bought of McLeod, 
and McLeod of Richardson, as agent, the title being in 
Hines. This bill was brought to Lee superior court in 1867,. 
and Richardson answered it, but set up no equitable set-off, 
and prayed for no relief at all in the answer; but the an 
swer was simply and solely defensive to the bill, and the 
only prayer therein was the usual prayer to be dismissed 
with costs. Afterwards Richardson died, and in 1874 Hines 
moved to be made a party to the bill, and to be allowed to 
answer in the nature of a cross-bill and to pray for relief. 
This motion was granted, and Hines obtained a decree for 
relief against Harris, turning him out of possession and re- 
covering rents from him to a large amount. The grounds 
upon which he was made a party, and was permitted to re- 
vive the dismissed bill, were to the effect that Richardson, 
his agent, was dead ; that Harris was insolvent, and had given 
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bonds and security to secure the rents in the original bill, 
and that, without the aid of these securities, he, Hines, 
would be remediless—the land being badly worn, and Har- 
ris not able to respond for rents ; all of which will more fully 
appear from the pleadings and facts reported. 

Stripped of all surplusage, the question is made by the 
bill of exceptions, which brings the case here, can a bill 
which was dismissed by the complainant four or five years 
before, be revived by the defendant who answered the 
same, but in the answer set up no set-off or other aggressive 
equity, and prayed for no relief whatever but to be dis- 
missed with costs—can such a bill be revived for the pur- 
pose of engrafting a cross-bill, or answer praying relief, 
upon an answer which was purely defensive, and prayed 
for nothing but to-depart with costs / 

The only prayer he made in the original answer, throagh 
his agent, he had granted him; that is, to be thence dis- 
missed with his reasonable costs. He was thence dismissed 
with his reasonable costs; for when the complainant dis- 
missed the bill, of course it was at complainant’s own costs, 
and defendant had none to pay. It would be strange if a 
party could successfully complain of lis own prayer in his 
own pleadings being granted by the court. He got what 
, he asked, and must not complain that he did not ask aright. 

The Code—section 4130—declares that ‘a complainant 
may dismiss his bill at any time, either in term or vacation, 
so that he does not thereby prejudice any right of the de- 
fendant. If equitable claims, by way of set-off or other- 
wise, have been set up by the answer, the dismissal of the 
bill shall not interfere with the defendant's right to a hearing 
and trial on such claims in that proceeding.” But in this 
case no right of defendant was prejudiced; he got. all he 
asked for; and no equitable claim, either of set-off or other- 
wise, was set up in the answer. Therefore, the complain- 
ant had leearly the right to dismiss the bill, and such dis- 
missal carried with it the whole proceedings—all the case 
plea, answer, and everything else. 
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It cannot alter the principle that the defendant’s agent in 
Georgia was sued in the original bill, and that he made the 
defective, or merely defensive, answer thereto. The only 
way that this defendant could possibly come in as a defen- 
dant at all, must be through this agent. If he was not sued 
in the person of his agent, he had no right to be made a 
defendant to the bill; if he was sued in the person of the 
agent, he is, of course, bound by the answer the agent made, 
and the answer to the prayer he invoked. 

Nor can it make any difference that the agent died after 
the bill was dismissed. 

But the defendant in error invokes the aid of section 
4177 of the Code. That section declares that “no mere 
formality, or omission of a formality, shall vitiate or delay 
a proceeding in equity, but the same liberality as to amend- 
ment shall be allowed therein as in a proceeding at law.” 
But the trouble here is, that there was nothing in court to 
amend by. The case was dead. The attempt was to en- 
graft a live branch on a dead tree. The case was out of 
court; the answer of the agent was out of court, and when 
the new answer was engrafted on the old one, it was fas- 
tened to a thing out of court. It is no formality, or omis- 
sion of a formality, but goes to the root and heart of all 
judicial proceedings in equity; for if, at the end of four 
or five years, a person interested can be made a party toa 
dismissed bill, and revive it for that purpose, under the 
facts disclosed in this record, and renew litigation thereon, 
he may do so in any case where he can bring in new equi- 
ties and new prayers, which demand equitable relief, and no 
case would end. 

We do not say what Hines may or may not do ow an 
original bill of his own. We merely rule that he has no 
standing at all in court on a cross-bill tied on to this dis- 
missed bill. 

As this is vital to the case this record makes, it is unnec- 
essary to look further. 

Judgment reversed. 
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Elyea e¢ al., adm’rs, vs. Williamson. 


Ann E. Exyea et al., administrators, plaintiffs in error, vs. 
Tuomas D. Wituiamson, defendant in error. 


[Bleckley, Judge, having been of counsel, did not preside.] 


A deputy marshal of the United States cannot be sued for a neglect of 
official duty. Such actions should be against the marshal. 


Actions. Officers. Marshals. Deputy. Before Judge 
Peeptes. Fulton Superior Court. October Term, 1876. 


Reported in the decision. 

Henry Hutryer, for plaintiffs in error. 

A. W. Hammonp & Son, for defendant. 
Warner, Chief Justice. 


The plaintiff brought his action against the defendants, 
to recover the proceeds of certain tobacco, which he al- 
leged had been seized by the defendants’ intestate asa United 
States deputy marshal, for a violation of the United States 
revenue laws. Pending the litigation as to the legality of 
the seizure of the tobacco, by consent, an order of the court 
was obtained, ordering the tobacco to be sold, and the pro- 
ceeds paid into the hands of the register of the court, to 
abide the result of the investigation as to whether the to- 
bacco was subject to be forfeited. On the trial of that 
issue on the 26th of May, 1871, there was a verdict of non- 
forfeiture of the tobacco, and on the same day an order 
was passed for the payment of $929.60, the proceeds of the 
tobacco, to Williamson, the plaintiff. It appears from the 
evidence in the record, that the defendants’ intestate as 
deputy marshal, did not pay into the hands of the register 
the proceeds of the sale of the tobacco as he was ordered 
to do, but retained it in his own hands, and for the recovery 
of which the plaintiff's action was brought. On the 
trial of the case, the defendants made a motion for a non- 
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suit, which was overruled by the court, and they excepted. 
The defendants also excepted to the ruling out of the evi- 
dence of Smith and Gillespie by the court, as set forth m 
the record. The jury found a verdict in favor of the 
plaintiff for $670.16. 

The main controlling question in the case, is whether the 
plaintiff was entitled to maintain his action against the de- 
fendants’ intestate as deputy marshal, on the statement of 
facts contained in the record? By the common law an 
action could not be maintained directly against a deputy or 
under-sheriff, for a breach of duty of the office of sheriff, 
but must have been brought against the sheriff, though the 
default was occasioned by the act of the deputy or under- 
sheriff. Cameron vs. Reynolds, 1st Cowper’s Rep. 438. 
Crocker on Sheriffs, section 19. It required a statute in 
this state to authorize a deputy or under-sheriff to be sued 
by the party aggrieved, for a breach of official duty. See 
Code, section 3948. By the acts of congress, of 1795 and 
1861, the marshals of the several districts, and their depu- 
ties, have the same powers in executing the laws of the 
United States as sheriffs and their deputies in the several 
states have; by law, in executing the laws of the respective 
states. Revised Statutes United States, section 788. There 
is no statute of the United States, that we have been able 
to find, which authorizes a deputy marshal to be sued for 
a breach of official duty. The acts of 1795 and 1861, be- 
fore cited, do not confer any such authority. The liability 
of the marshal to be sued for a breach of official duty oc- 
casioned by himself or deputy, is the same as that of sheriff 
by the common law, so far as we can discover. It was insis- 
ted, on the argument for the defendant in error, that he found 
his money in the hands of the intestate of the plaintiffs in 
error, and was entitled to recover it unless he could show 
that he had paid it over to the marshal, his principal. But 
the evidence at the trial showed that he had received the 
money in his official capacity as deputy marshal, and that it 
was a breach of official duty in not paying over the pro- 
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ceeds of the sale of the tobacco tothe register of the court, 
as the order of the court required him to do. The evi- 
dence at the trial, disclosed the fact that the money in the 
hands of the defendants’ intestate, had been received by 
him in his official capacity as deputy marshal, and that it 
was a breach of official duty in not paying the money over 
to the register, under the order of the court, for which the 
marshal was liable, and there being no legal authority to sue 
the defendants’ intestate, as deputy marshal, for a breach of 
that official duty, the court erred in overruling the defen- 
dants’ motion for a non-suit on the statement of facts con- 
tained in the record. 

Whether a United States marshal is liable to be sued in a 
state court for a breach of duty in not obeying the orders 
of a district court of the United States, requiring him to 
pay over money to the register of that court, we express 
no opinion. The view which we have taken of the main 
question in this case, renders it unnecessary to express any 


opinion in regard to the exceptions ruling out the testimony 


of Smith and Gillespie. 
Let the judgment of the court below be reversed. 


Cuartes L. Denny, plaintiff in error, vs. GamBLe & Cope- 
LAND. defendants in error. 


. A special plea by a surety, that he signed the note sued upon to en- 
courage the principal to pay it, and that it was well understood by 
the payee and the surety that the latter was not to be liable on the 
note, is not a defense to the action, and may be stricken on demur- 
rer; the nbte being an absolute promise to pay, no written qualifi- 
cation or modification of its terms being alleged, and no fraud or 
mistake in reducing the real contract between the parties to writing 
being set up in the plea 

. A plea that the defendant is not indebted, is not a plea of the general 
issue, when it proceeds to set forth specially certain facts as consti- 
tuting the reason why he is not indebted. In such case there are not 
two pleas, but one. 
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Principal and security. Contracts. Pleadings. Before 
Judge Crawrorp. Harris Superior Court. April Term, 
1877. 


It is but necessary to state that the only plea filed in this 
case commenced as follows: 

“And now comes the defendant, C. L. Dendy, and says 
that the said plaintiffs ought not to have or maintain their 
said action against him, because he says that he is not indebted 
to them as charged in said writ, although he admits that he 
signed the note sued on, under the cirumstances and condi- 
tions hereinafter stated, on account of which, in justice and 
equity, he ought not to be required to pay said’ note, and 
that judgment should not be had against him on the same ; 
and, by way of equitable defense thereto, the said defendant 
says, etc. Then follows a detailed account of “the cireum- 
stances and conditions” referred to. 

For the remaining facts, see the opinion. 


Bianprorp & Garrarp; James M. Mostry, for plaintiff 
in error. 


Prasopy & Brannon; Birounr & Cameron, for defend- 
ants. 


Bieckey, Judge. 


1. The plea contained much irrelevant matter. It entered 
into a lengthy course of details to show that the account for 
which the note was given was the sole and separate debt of 
the principal. The note itself implies that, for it is signed 
by one of the makers as principal and the other as surety. 
The pertinent allegations of the plea were that, on being re- 
quested by the plaintiffs to sign a note jointly with the prin- 
cipal for the amount of the account, the surety declined to 
do so, “but said, at the same time, that he would sign the 
note as security, merely to encourage said Davis to pay it, 
and that said Gamble & Copeland should look to said 
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Davis alone to pay it. Subsequently . . . Gamble & 
Copeland sent the said Davis with the note for him to sign, 
and he signed it, simply as aforesaid; . . . and it was 
well understood by said plaintiffs and this defendant, as 
aforesaid, that the respondent was not to be liable on said 
note.” The note, however, is absolute and unconditional. 
It is an express contract, on the part of both principal and 
surety, to pay a sum of money on or before a given day, less 
than a month after its date. When a man’s real contract is 
not to pay, what sense or reason is there in signing a writ- 
ten contract that he will pay? To allow sucha defense as this 
to be effective would be to overthrow the most trustworthy 
monuments of the engagements of men to men. What se- 
curity would the most solemn writings any longer afford ? 
In striking the plea, on demurrer, the court made the only 
proper disposition of it. See Mansfield vs. Barber, (this 
term,) and cases therein cited. 

2. It is suggested in the brief of counsel, that it was cer- 
tainly error to strike the whole answer, as it embraced a 
plea of the general issue, as well as a special plea. But the 
“not indebted,” with which the answer set out was not a 
separate plea, but a part of the special plea itself. The two 
parts were connected by language which plainly imported 
that the particular facts narrated, were intended to stand for 
premises from which the conclusion of “ not indebted” was 
supposed to follow. There was one plea only, not two. 

Judgment affirmed. 


Tue Centrat Rartroap anp Banking Company, plaintiff in 
error, vs. Mary J. Sears, defendant in error. 


. Though recitals of facts in the grounds of the motion for a new trial 
be not sufficiently certified as true in the bill of exceptions, yet if the 
record shows, by the judge’s indorsement on the motion, that they 
are ‘‘approved” by him, such approval is a sufficient verification. 

. Where the question is in respect to the fault of the husband of plain- 
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tiff, for whose homicide she sued, or that of the engineer, warnings 
of the engineer to the conductor, who was the deceased husband, in 
regard to his imprudence in transactions similar to that which re- 
sulted in his death, are admissible in evidence. 

. The presumption of law, that the plaintiff's husband, being an em- 
ployee of the road, is without fault, arises only when he is discon- 
nected with duties about the particular business which resulted in 
his hurt; if he himself was engaged in the very act which resulted 
in his death, nd such presumption will arise, but the onus is upon 
the plaintiff to show either that her husband was without fault, or 
that the company’s other employees were at fault, before the onus 
is shifted on the company to defend. 

. When the ordinary duties of a conductor do not include the duty to 
couple and uncouple cars, according to the evidence, he is outside of 
duty and at fault, unless there be a pressing emergency upon him 
to do that work; and the court should present this proposition dis- 
tinctly to the jury. 

5. If the conductor believed, in good faith, that such an emergency was 
upon him, and the jury so find, and that he had good reasons so to 
believe, then the mere act of coupling and uncoupling, or attempting 
it, will not be outside of his duty and make him to blame; but even 
if it should appear that he thought, and had reason to think, that the 
emergency was upon him, he would be at fault if he acted recklessly 
or imprudently; and whether he did so or not is for the jury to say, 
under all the facts of the transaction. 

. As the verdict seems to us against the weight of the evidence, we 
are less reluctant to require a third trial of this case. 


Practice in the Supreme Court. Evidence. Presump- 
tions. Masterand servant. Railroads. Newtrial. Before 
Judge Hatt. Spalding Superior Court. August Adjourned 
Term, 1876. 


Mrs Sears brought suit against the Central Railroad and 
Banking Company for the homicide of her husdand. On 
the trial, the evidence for plaintiff was substantially as fol- 
lows: Deceased was the conductor of a freight train on de- 
fendant’s road. On the day of the accident, they arrived 
safely at Griffin. Deceased said he was in a hurry and 
pressed for time. He had to leave some cars and get his train 
off of the main track before the arrival of the passenger train. 
He had two train hands under him; both were engaged. 
He told one of them to continue his work, that he (deceased) 
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would uncouple the cars for him. As the train backed up 
to the point where this was done, it was going a little faster 
than usual. Deceased, standing beside the track, said to 
the engineer, “hold up!” and signaled for him to stop; he 
then went between the engine’s tender and the box car next 
to it, and took hold of the pinto uncouplethem. The train 
continued to move very slowly ; deceased took a few short 
steps forward; the bar which connects the rear brakes of 
the tender struck his leg; he fell forward, calling out for 
the engineer to “hold up!” The brake ran up on his 
back, and he was dragged along some twelve or fifteen 
feet. He was crushed and mutilated so that he died in an 
hour or two. The engineer’s duty is to watch the conduc- 
tor’s signals and act according to them. Seeing him thus 
dragged, his son called out to the engineer to stop, which 
the latter then did, and deceased was taken from the track. 
He was an experienced, good conductor. He contributed 
to his wife’s support about $150 to $200 per month. His 
probable length of life was twenty-three years. 

The evidence for defendant differed from the above in 
the following material points: The conductor has general 
charge of the train, but it is not ordinarily a part of his duty 
to couple or uncouple cars; he does not couple unless in 
case of emergency; the train hands generally do so. At 
the time of the accident the train was backing slowly towards 
a point where some cars were to be left; it had not reached 
the point. The engineer‘was on the right of the engine, 
the fireman on the left, each watching for signals. When 
deceased motioned the train down, the fireman said, “ that 
will do,” the steam was shut off, the engine reversed, and 
the brakes put on. The engine was rolling by inertia. The 
engineer did not know that deceased had gone between the 
cars; the tender hid him from view. So doing while the. 
train was in motion was dangerous, and especially so between 
the engine and the cars. They had time enough to com- 
plete their work before the passenger train arrived ; and it 
could have been seen coming for more than half a mile. 

The other facts will be found in the opinion. 
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A. R. Lawron; Speer & Srewart, for plaintiff in error. 
B. H. Hitt & Son; R. H. Jonnsron, for defendant. 
Jackson, Jadge. 


This action was brought by Mrs. Sears against the rail- 
road company for the homicide of her husband. The jury 
returned a verdict in favor of the plaintiff for $8,750.00; the 
defendant moved for a new trial on various grounds set out in 
the record, the court overruled the motion, and the error 
assigned is in overruling it on all the grounds therein taken. 

1. The first point made for our adjudication arises on a 
motion of the defendant in error to confine the plaintiff in 
error to certain grounds of the motion, on the ground that 
others are not verified in accordance with law. The case 
made by the bill of exceptions comes within the ruling in 
the Thompson case, and the notion would have to prevail 
if nothing more appeared in the record. 55 Ga., 458; but 
in this case the record discloses the fact that the grounds 
were all approved by the presiding judge, and the approval 
was indorsed on the motion for a new trial. This verifica- 
tion is sufficient. 

It is true that the approval appears at the end of the charge 
of the court, but it is in juxtaposition with the acknowledge- 
ment of service, and evidently embraces the correctness of 
the motion as well as of the charge of the court, as no ser- 
vice of the charge, or acknowledgment thereof, is necessary, 
The case will be considered on all the grounds made in the 
motion. 

2. The first ground insisted upon is the rejection of the 
proof that the engineer who was running the train when the 
accident occurred, had warned the conductor—the deceased 
husband of the plaintiff—of the risk he ran in uncoupling 
cars in similar cases and under like cireumstances. We think 
that this evidence should have been given tothe jury. The 
plaintiff predicated her right of recovery upon the fault of 
this engineer; and it seems proper to have his warning 
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before the: jury with the view of elucidating as well the 
caution of the engineer or his character therefor, as the dis- 
regard of warning, and hence the recklessness of the de- 
ceased. As a circumstance calculated to throw light upon 
the conduct of the two men and: their character, we hold 
the testimony adinissible. 

3. Another ground of error is, that the court charged 
the jury that “it is incumbent on the plaintiff to show 
that her husband was killed, or his death caused, by the act 
of other employees of the company. If this is shown by 
evidence, then the presumption would be, that the defen- 
dant’s employees were at fault, etc., etc.,” and in refusing 
to charge that “the burthen was upon her to show that the 
loss of his life was caused without fault or negligence on 
his part.” 

This point has been virtually—almost exactly—ruled by 
this court, in the case of Zhe Central Railroad and 
Banking Company vs. Kelly, 58th Ga. R.,107. It was 
then held that, “the presumption of law that the plain- 
tiff, being an employee, is without fault, arises only when 
he is wholly disconnected with duties about the partic- 
ular business in which he was hurt; when he is a party 
engaged in the duty in discharging which he is hurt, 
the onus is upon him to show himself without fault. So 
soon as he does that, the presumption arises that the 
other employees, engaged with him in the duty, were at 
fault, or negligent, and the onus is shifted upon the com- 
pany to show them without negligence; and this principle 
reconciles the cases decided by this court, when applied to 
the facts of each.” See 53 Ga., 488; 54 7b., 509; 56 Zb., 
586; The Central Railroad and Banking Company vs. 
Kenney, 58th Ga. &., 485. Such is the headnote No. 5 of 
that case, and it is expressed as clearly as I can express it in 
language at my command. 

So, in Kenney’s case, at the same term, Judge Bieckiry 
says: “After proving the fact and degree of the injury, if 
the plaintiff will show himself not to blame, the law then 
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presumes, until the contrary appears, that the company was 
to blame; or if he will show that the company was to blame, 
the law then presumes, until the contrary appears, that he 
was not to blame;” and this, he says, is applicable “to that 
elass of cases in which the employee shared directly in the 
act which resulted in his injury.” 

Under these rulings, the charge was wrong, because de- 
ceased was directly concerned in the act which resulted in 
his death; and the onus was upon him to show himself 
without fault before it could be presumed that the other 
employees were at fault; or to show the other employees 
at fault, before the law would presume him to be without 
fault. The idea of this court is, that where an employee 
has nothing at all to do with the act which resulted in his 
injury, he would stand upon the footing of a passenger in 
regard to presumptions of negligence; but if he were con- 
cerned therein, then the presumption would be that he had 
as much to do with the accident as another also concerned ; 
and that it would be a very violent presumption to take it 
for granted, without proof, that everybody else was to blame 
except him, when he had as much to do with the cause of 
the disaster as any one else. 

In this case, deceased was the conductor, everybody was 
subject to him—engineer and all the hands—and he was 
engaged in the very thing that resulted in his death, to-wit: 
in uncoupling the cars. Therefore no presumption arose 
in his favor until he proved himself faultless, or others to 
blame for the disaster. 

It is due to the learned and able judge who tried this 
case, to say that some of these decisions had not been ren- 
dered when this case was tried, and that in all probability 
he was led into error by the broad decision, not properly 
qualified, rendered in 54 Ga., 509. 

4. It is also insisted that the court erred in not charging 
the law in regard to the duty of the conductor in coupling 
and uncoupling cars, as laid down by this court when this 
case was here before. 53 Ga., 630. It was there held “not 
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to be the duty of plaintiff’s husband, as the conductor of 
defendant’s train, to couple and uncouple cars, unless in case 
of a pressing emergency.” 

The court did not submit, we think, this proposition 
clearly and fully to the jury, though requested, in writing, 
to charge to that effect; and in the charge set out in the 
record, we find nothing equivalent thereto. As the case 
was sent back before affirmed, but in passing upon the judg- 
ment granting the new trial which this court then did, it 
held that Sears was at fault, unless there was a pressing 
emergency upon him to uncouple the cars, we think that 
this point should have. been distinctly given in charge, to 
the same effect as is the language of this court about this 
case ; that is, that if the jury should find that it was not his 
duty, under the evidence, to couple and uncouple cars, ex- 
cept in case of pressing emergency, and that the evidence 
does not show such a case of emergency, then the deceased 
was outside of duty, and at fault. 

5. If Sears believed, bona fide, that the emergency was 
upon him, and the testimony shall show to the jury that he 
did so believe, and had reason so to believe, then we think 
that he would not be at fault in the mere act of going out- 
side of his ordinary duty, and in coupling and uncoupling 
the cars, or in trying to do so. Whether he acted carefully 
and prudently in doing so or not, was a question for the 
jury, under the facts. If they shall find that a pressing 
emergency, in his judgment, was upon him, and that a rea- 
sonable man had a right so to judge from the facts, in the 
opinion of the jury, then the jury should inquire further 
about his prudence or imprudence in going in when the 
cars were in motion, and in placing himself in a position 
where he could not be seen by the engineer, in giving his 
orders by signaling him in regard to the moving of the 
train. Even if a pressing emergency were upon him, it was 
not his duty to do a reckless or imprudent thing, especially 
as such act, that of coupling and uncoupling cars, was no 
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part of his regular duty, as appears to be proven by the 
witnesses. ‘ 

6. The verdict seems to us, as to this court. before, against 
the weight of the evidence; and as the case was not tried 
under the law, as we understand it, we are less reluctant to 
send it back for a third hearing, because we do not think 
that justice has been done. 

Judgment reversed. 


Youne N. Epwarps, guardian, plaintiff in error, vs. J amEs 
M. Srivson, defendant in error. 


. Where, upon the trial of a claim, it appeared that defendant in ji. fa. 
conveyed the land in dispute, and subsequently it was re-conveyed 
to his children, the evidence being conflicting as to whether, at the 
time of making the first conveyance, there was an understanding 
that defendant was to have a house on the place or not, there was 
no error in charging, ‘‘that if they believed that at the time of making 
the deed from Young N. Edwards, defendant in fi. fa., to his four 
brothers, he did so in good faith, and that it was a bona fide trade in 
the discharge of his indebtedness to them, that then it-was not sub- 
ject to the fi. fa.; but if they believed that at the time there was a 
reservation for the benefit of the defendant in fi. fa., or any other 
person for him, it would be subject.” 

. If defendant in fi. fa. held as the tenant of the purchasers, to whom 
he conveyed, his possession was theirs; and if heso held for four years 
before the levy of the fi. fa., the land was not subject, provided the 
sale by him was bona fide. 


Claim. Levy and sale. Sales. Liens. Before Judge 
Crawrorp. Talbot Superior Court. March Term, 1877. 


Young N. Edwards, defendant in fi. fa., was administra- 
tor of John Edward’s estate; as such, he sold 500 acres of 
land, which was bid off by K. Couch, who sold to defendant 
and Gibson. Gibson sold to defendant, who used the shares in 
the estate of his four brothers to pay for the land ; to raise 

28 
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money to pay his brothers, he sold the land to Chapman, 
who failed to pay for it. Afterwards, in order to cancel his 
indebtedness to his said brothers, he induced them to take 
the land. Chapman, on the 13th of September, 1865, made 
a deed to defendant, and, on the same day, he made the four 
brothers a deed. Defendant went into possession as the ten- 
ant of his brothers soon afterwards. On the 22d of Octo- 
ber, 1867, plaintiff in 7. fa. obtained his judgment. On 
the 24th of November, 1871, the four brothers made Jack- 
son Mobley a deed ; the only consideration was that Mobley 
should immediately convey to the children of defendant, 
which he did on the same day. On the 16th of May, 1873, 
the sheriff levied Stinson’s 7. fa. on the land. Claim was 
interposed by claimant as guardian for the children. 

On the trial, the evidence as to bona fides in the sale of 
the land was conflicting. Defendant swore that he made 
the deed to his brothers to pay the debt due by him to them ; 
that he afterwards rented from them a portion of the land 
and paid for its use. It was admitted that he was living on 
the land at the date of the levy; that before he conveyed 
to his brothers, plaintiff had sued him; and that he was in- 
solvent. 

One of the four brothers swore that when defendant in 
ji. fa. conveyed the place to them, they promised him that 
he should have a home there; that the deed was made to 
Mobley without consideration, and at the instance of de- 
fendant in fi. fa., it being understood that Mobley was to 
convey to the children. Witness expected to claim his 
rights as against creditors, but was willing to yield to his 
brother’s family. 

The jury found the land subject. Claimant excepted, and 
assigns the following as errors: 

1. The verdict was contrary to law and evidence. 

2. The court erred in charging, as follows: “If you be- 
lieve that, at the time of making the deed from Young N. 
Edwards, defendant in fi. fa., to his four brothers, he did so 
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in good faith, and that it was a bona fide trade in the dis- 
charge of his indebtedness to them, that then it was not sub- 
ject to the 7. fa.; but if they believed that at the time there 
was a reservation for the benefit of the defendant in jf. fa., 
or any person for him, it would be subject.” 

3. Because the court, after charging, at claimant’s request, 
that “if defendant in jf. fa. was in possession as the tenant 
of his four brothers, his possession was their possession ; and 
if defendant in fi. fa. was in possession for four years, as 
the tenant of the four brothers, before the levy, then the 
ji. fa. could not legally be levied,” added the following 
qualification: “provided that trade between defendant in 
fi. fa. and his four brothers was made in good faith, as be- 
fore charged.” 


Marton Beruuner, by M. H. Bianprorp, for plaintiff in 
error. 


Wu. & Wis, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, 
under the charge of the court, found the property subject 
to the plaintiff's 7. fa. which had been levied thereon. One 
of the errors complained of is the following charge of the 
court, which was excepted to: 

1. The court charged the jury, “ that if they believed that, 
at the time of making the deed from Young N. Edwards, 
defendant in fi. fa., to his four brothers, he did so in good 
faith, and that it was a bona fide trade in the discharge of 
his indebtedness to them, that then it was not subject to the 
fi. fa.; but if they believed that, at the time, there was a 
reservation for the benefit of the defendant in fi. fa., or any 
other person for him, it would be subject.” 

2. The claimant also excepted to the qualification of his 
two requests to charge, which were given as requested, with 
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the following qualification: “ provided that trade between 

defendant in f. fa. and his four brothers was made in good 

faith, as before charged.” In view of the evidence contained 

in the record, there was no error in the charge complained 

of, nor in charging the two requests of the claimant with the 

qualification thereto, as set forth in the bill of exceptions. 
Let the judgment of the court below be affirmed. 


Wituram C. Cuerry, plaintiff in error, vs. Tue Nortu anp 
Sourn Raitroap Company, defendant in error. 


For service upon a railroad corporation to be effective by reason of 
service upon an agent, the agent must, at the time of the service, be 
its agent. An agent of the state, under a receiver who has posses- 
sion of the road in consequence of a seizure by the governor for 
non-payment of interest on bonds which the state has indorsed, is 
not the agent of the corporation. 


Corporations. Principaland agent. Service. Railroads. 
Before Marx H. Branprorp, Ese., judge pro hac vice. 
Harris Superior Court. April Term, 1877. 


Report. unnecessary. 


Porter Ineray, for plaintiff in error. 


R. N. Ety; W. A. Lrrrvex, for defendant. 


Bueckey, Judge. 


A certain person was the agent of a railroad corporation 
at a given station in Harris county, until the governor, by 
virtue of a provision in its charter, seized all its property 
for non-payment of interest on its bonds, which the state 
had indorsed. The seizure took place April 23d, 1874, and 
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the governor, in terms of the law, appointed a receiver. 
The receiver retained the same person to act as agent at the 
same station. Under this arrangement, the agent was re- 
quired to give, and did give, a bond to the state for the 
faithful performance of his duties. The corporation ceased 
to do business from the time of the seizure, and the busi- 
ness was carried on, thenceforth, by the state. On May 
11, 1875, declaration and process against the corporation, 
at the suit of a creditor, whose contract was made, and, on 
his part, performed: in Harris county, before the seizure, 
were served on the agent. Without other service, the cor- 
poration appeared, and made the question that the service 
was insufficient. The facts, substantially as above, together 
with other facts touching the merits of the action, were 
agreed upon and referred to the court, by consent, for de- 
cision without a jury. The court, without assigning any 
reason, held that the action should be dismissed, and ordered 
accordingly. Under the consent on which the court acted, 
there was an express saving as to the point of service, so 
that a reference of the merits at the same time, was no 
waiver. If, therefore, the service was insufficient, the order 
dismissing the action was not erroneous. According to the 
Code, (sections 3369, 3370,) a corporation may be served by 
service upon its officer or agent, or by leaving a copy at its 
place of business, or, if none of these modes be practicable, 
by publication. The method adopted in this case was to 
serve a former agent, whose agency, according to the most 
natural and reasonable inference from the agreed facts, must 
have ceased more than a year before he was served. The 
corporation was out of possession and out of business, and 
had nothing fora station agent to do. This agent had 
ceased to act for the company, and had become the agent of 
the state. His relation to the company was the same as if 
he had never been its agent. When the public authority, 
by a receiver, is in possession of a railroad, and conducting 
its operations, the agents and employees are no longer 
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those of the company. 55 Ga., 481. This is the rule 
where the receiver is in under a court of equity, and the 
like rule is applicable where the receiver is in under the 
executive. There is no difference in principle. For the 
charter provisions under which the seizure took place, see 
the acts of 1870 and of 1868, charter of the North and 
South Railroad, as amplified by that of the Air-Line Rail- 
road. 
Judgment affirmed. 


Varner & Extineton ef al., plaintiffs in error, vs. Rapcuirr 
& Lams, defendants in error. 


. There being evidence to support the verdict, and the presiding judge 
having approved it, this court will not interfere on the ground that 
the verdict is against evidence. 

. Though defendants to a proceeding in equity reside without the ju- 
risdiction, yet when they appear and answer on the merits, full 
equity will be done between the parties. 


New trial. Jurisdiction. Equity. Before Judge Craw- 
ForD. Muscogee Superior Court. May Term, 1877. 


Complainants filed their bill to have a certain equitable 
claim which they held against Varner & Ellington, set off 
against a judgment which the latter held against them for 
$226.50, principal. Complainants’ claim was for $400; they 
prayed a decree for the amount due them in excess of the 
judgment, and that it should be enjoined from proceeding 
against them. The bill also prayed an account and settle- 
ment with one May, who had been a partner of complain- 
ants, and through whose transactions the claim against Var- 
ner & Ellington arose. As to him, the bill was taken pro 
confesso. On the trial, the jury found for complainants 
against Varner & Ellington $143.36, principal. The judg- 
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ment was enjoined. Defendants made a motion for a new 
trial, which was overruled, and they excepted. It appears 
that the defendants were residents of Alabama, but they 
appeared, answered, and defended the action. 


Prsaopy & Brannon, for plaintiffs in error. 


Brianprorp & Garrarp, for defendants. 
Jackson, Judge. 


This case has been twice before this court, and the principles 
of equity which govern it have been fully decided by us. 55 
Ga., 427; 56 Ib., 222. The grounds for the motion for 
the new trial now made are not certified to be true by the pre- 
siding judge; so that the sole question is this: Is the verdict 
against the law and the decided weight of evidence ? 

1. In respect to the evidence, there is enough fully to 
sustain the verdict. If the testimony of complainants, Rad- 
cliff & Lamb, is to be believed, they are entitled to the ver- 
dict on the facts; if what Varner & Ellington affirm be 
true, then the verdict is wrong. It was a question of credi- 
bility of witnesess, and outside of the parties themselves, 
the weight is with the complainants. At all events, our re- 
peated rulings would not permit us to disturb the verdict, 
approved by the court, when testimony is conflicting, and 
when there is enough to support the verdict. 

2. In respect to the law, the only point is, that the de- 
fendants being non-residents, there could be no recovery 
against them; and as the jury found a verdict for one hun- 
dred and forty-three dollars and thirty-six cents against 
them, it is contended that it is against the law in that re- 
spect. 

But they answered the bill, appeared by counsel, and 
have fought the case with vigor from its commencement. 

They cannot now set up want of jurisdiction. They were 
endeavoring to enforce their judgment in Georgia. Equity 
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interposed, they came in and answered in respect to the 
whole merits of the case, and the verdict and decree must 


be sustained. 
Judgment affirmed. 


Hutpau A. Kirxparrics, plaintiff in error, vs. Jutius L. 
Brown, defendant in error. 


. Where a lot was conveyed by deed, ‘‘ with all and singular the rights 
members, and appurtenances thereof to the same being and belong: 
ing, or in any wise appertaining,” parol evidence was admissible to 
show that the right to the uninterrupted use of an alley between 
such lot and the land of the vendor, was one of such “‘ rights,” etc. 

. Where a vendor, who was the owner of two adjoining lots, repre- 
sented that there was an alley between them, the joint use of which 
would be conveyed with the lot sold, and the vendee, acting upon 
such representation, paid an increased price, the vendor will be 
estopped from denying the truth of such representation, though no 
allusion be expressly made to such alley in the deed. 

. Obstruction of the alley will be prevented by injunction. 


Equity. Injunction. Evidence. Deeds. Contracts. 
Estoppel. Before Judge Prrertes. Fulton Superior Court. 
October Term, 1876. 


Reported in the decision. 
B. F. Axssort, for plaintiff in error. 


Cottier & Coiuter; J. L. Brown, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, with a prayer for an injunction to restrain her from 
closing up a certain described alley alleged to be between 
the south half of city lot number 27, in the city of Atlanta, 
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claimed by the complainant as his property, and the adjoin- 
ing lot of the defendant. On the trial of the case, the 

jury, under the charge of the court, returned the following 
verdict: “ We, the jury, find for the complainant, and we 
further find and decree that the original line, running mid- 
way between Rawson and Jones streets, is the true dividing 
line between lots numbers 27 and 28; and we further find 
and decree, that the said alley stand open, jointly for the 
use of both parties, extending back 210 feet; and we fur- 
ther decree, that said alley shall not be closed up by either 
of the parties; and we further find, that the defendant be 
perpetually enjoined from interfering with complainant’s 
joint and equal use of said alley; and that defendant pay 
the costs of suit.” The defendant made a motion for a new 
trial, on the several grounds therein stated, which was over- 
ruled by the court, and the defendant excepted. 

1. The main controlling questions in the case were, 
whether there was an alley between the south half of lot 
number 27, and the adjoining lot of the defendant, when 
the said south half was sold at auction by the defendant, 
and purchased by Joseph E. Brown, the complainant’s ven- 
dor, and was it so represented by the defendant at the time 
of the sale, and was it competent for the complainant to 
prove these facts by parol evidence, there being nothing 
said about the alley in the deed conveying the south half 
of the lot by the defendant to J. E. Brown, or in the deed 
from J. E. Brown to the complainant? The deed from the 
defendant to J. E. Brown, conveyed the bargained prem- 
ises, “ with all and singular the rights, members, and appur- 
tenances thereof to the same being and belonging, or in 
anywise appertaining,” and the same words are contained 
in the deed from J. E. Brown to the complainant. 

It appears from the evidence in the record, that the deed 
to Joseph E. Brown for the south half of lot 27 was exe- 
euted by the defendant to him on the 5th of September, 
1870, with a covenant of warranty of title to him, his heirs 
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and assigns, ete.; that he improved the lot, and on the 4th 
of January, 1872, for and in consideration of natural love 
and affection, conveyed the same to his son, the complain- 
ant, as an advancement, of the specified value of $8,500.00, 
with a covenant of warranty of title, and put him in pos- 
session of the premises conveyed. The evidence as to the 
existence of the alley, at the time of the sale of the lot by 
the defendant to J. E. Brown, and as to the representations 
made by the defendant, or her agents, in respect to that fact 
at that time, was conflicting. There was evidence, on the 
part of the complainant, of the existence of the alley be- 
tween the south half of lot number 27 and the adjoining lot 
of the defendant, and that the defendant had so represented 
to J. E. Brown shortly before the sale, as an inducement for 
him to purchase the lot. Besides, it was proven by the de- 
fendant’s auctioneers who sold the lot for her, and others 
who were present on the lot at the time of sale, that the lot 
was sold by a plat on which the alley between the south half 
of lot number 27 and the defendant’s adjoining lot, was dis- 
tinctly represented, and that: the represented existence of 
the alley added to the value of the lot sold at least ten per 
cent. The defendant objected to the introduction of this 
evidence, on the ground that it contradicted the deeds here- 
inbefore mentioned ; and its admission by the court is one 
of the principal errors complained of here. It is true that 
parol evidence is inadmissible to contradict or vary the terms 
of a deed; but the evidence in this case was not offered to 
contradict or vary the terms of the deeds under which the 
complainant claimed title to the lot. The evidence was of- 
fered for the purpose of applying the terms contained in the 
deeds to the subject matter thereof, to show what were the 
“rights, members and appurtenances belonging, or in any 
wise appertaining to the bargained premises,” and that the 
joint use of the alley in question was intended by the par- 
ties to be one of them. -There was no error in admitting 
the evidence. Summerlin vs. Hester, 20 Ga. Rep., 649. 
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2, 3. Although the evidence in relation to the existence 
of the alley, and as to the representations of the defendant 
in respect to it, was conflicting, the jury thought proper to 
believe the complainant’s witnesses, as they had the right 
to do, and there is abundant evidence in the record to sus- 
tain their verdict. There is no error in the decree, except 
as it does not protect the defendant from interference with 
that part of her house which may have been on the alley 
at the time of the sale of the lot, as will be hereafter no- 
ticed. Assuming the facts to be as the jury have found by 
their verdict, the defendant is equitably estopped from not 
allowing the complainant the joint use of the alley with 
her, as the complainant would be estopped from not allow- 
ing her the joint use of the alley with himself. The prin- 
ciple applicable to the case is, that the defendant will not 
be allowed to represent that there was an alley between the 
two lots at the time of the sale for the purpose of increas- 
ing the price of the lot sold, and afterwards, with that in- 
creased price for the lot in her pocket, to deny such repre- 
sentations, when the same had been acted on by others, and 
to repudiate the existence of the alley so represented to 
have been between the two lots. In view of the evidence 
in the record, we find no material error in the charge of the 
court, or in the refusals to charge as requested, which would 
produce, or ought to have produced, a different verdict. The 
verdict was in accordance with the weight of the evidence, 
and the law applicable thereto. Inasmuch as it appears 
from the evidence in the record, that a small portion of the 
defendant’s house may have been on the alley at the time 
of the sale of the lot, we affirm the judgment overruling 
the motion for a new trial, with directions that the decree 
upon the verdict be so far modified only, as not to interfere 
with any part of the defendant’s house that may have been 
built on said alley. . 

Let the judgment of the court below be affirmed, with 
directions as hereinbefore indicated. 
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Jos H. Currry, trustee, plaintiff in error, vs. Exiza A Davis, 
defendant in error. 


. Title by prescription is good, and should be accepted by a vendee 
who has not stipulated for paper title only. 

. Where the vendee of land, who is in possession under a parol con- 
tract of purchase, is tendered a good and solvent warranty of title, 
he must make his election, either to pay the purchase money, or sur- 
render possession to the vendor. 

3. It makes no difference that the vendee has made valuable improve- 
ments, and that there are outstanding judgments against a former 
owner of the land, which may possibly come against it. Non con- 
stat that they ever will come, and until they do, there is no damage. 

. Where the verdict is clearly right under the evidence and the law 
applicable thereto, errors in the charge are generally immaterial. 


Prescription. Vendorand purchaser. Warranty. New 
trial. Before Judge Hirt. Bibb Superior Court. October 
Adjourned Term, 1876. 


Reported in the opinion. 
Bacon & Rouruerrorp, for plaintiff in error. 
R. K. Hines, by brief, for defendant. 


Biecktey, Judge. 


Cherry bargained for land by parol, went into possession 
and made valuable improvements. He paid nothing on the 
purchase. The vendor brought ejectment. Cherry defended 
by an equitable plea, the burden of which was, that the 
vendor did not have a complete chain of title, and that there 
were unsatisfied judgments against a former vendor, which 
constituted an incumbrance upon the property. The evi- 
dence showed that the vendor was perfectly solvent; that 
she was worth from $5,000.00 to $11,000.00. The agreed 
price for the premises was only $600.00. It was proved 
that her title was paper color, supported by more than seven 
years adverse possession. Moreover, it appeared that though 
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there were unsatisfied judgments against the former vendor, 
no steps had been taken to enforce them against this prop- 
erty. The defendant proved the erection of improvements 
costing $2,800.00. The jury found, specially, that on receipt 
of the purchase money and interest, in thirty days, the ven- 
dor should convey with warranty of title; and that if the 
money was not paid, the premises to revert to, and be the 
property of, the vendor. Motion for a new trial was made 
by the vendee on the usual grounds, and on alleged error 
in charging the jury and in refusing to charge as requested. 
The motion was overruled. In the record is the copy of a 
warranty deed filed in the clerk’s office for the vendee’s ac- 
ceptance, conformably to the verdict and decree. 

1. The title by prescription was established, and as there 
was no special contract for a paper title only, the vendee 
could not decline to complete the purchase because the 
paper chain, back to the state, was ineomplete. It is cer- 
tainly a great convenience to have full documentary evidence 
of title to land, but those who will be content with nothing 
else must take care to make their bargains accordingly. 

2. The vendee went into possession, paying nothing, and 
leaving the legal title in the vendor. In ejectment, the 
legal title will prevail, unless met with an equitable answer 
which would be good in a bill to enjoin the action. If, at 
the time of purchase, the vendee had paid, the most he 
would have been entitled to would have been a deed from 
the vendor with warranty. That he is offered now; and 
the warrantor is perfectly solvent. It cannot be equitable to 
keep the land and not pay for it. 

3. As to the outstanding judgments against the former 
vendor, they have not come against the land, and may never 
do so. The vendee’s possession has not been molested. As 
yet, he has no cause of action against the vendor on account 
of these incumbrances. He has neither yielded to them nor 
paid them off. Should he hereafter be obliged to discharge 
them, he may then obtain the redress to which he may be 
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entitled. The evidence shows that the vendor is fully able 
to respond. What loss will come to the vendee by paying 
the purchase money? As to it, he will be protected by the 
warranty ; and as to anything more, he will be in as good a 
situation as he is now. If upon losing the land now, he 
could oblige the vendor to make compensation for his im- 
_ provements, he can equally do so hereafter. He has already 
incurred the risk, and we can see no appreciable increase of 
that risk in paying up the purchase money, as the vendor is 
worth much more than the warranty and the incumbrances, 
both put together. Besides, it hasa bad moral effect not to 
pay purchase money when you are in the enjoyment of the 
fruits of your purchase, and can get a good warranty to pro- 
tect you in the payment. There is not as much solicitude 
to pay purchase money as there ought to be. In this in- 
stance there has been a delay of some three years. Accord- 
ing to the view that a court of equity takes of such things, 
some of the money that went into the improvements would 
have been more equitably applied, if it had been appropri- 
ated to paying for the land. Expensive improvements can- 
not be encouraged consistently with sound equitable princi- 
ples, when every dollar of the purchase money is left un- 
paid. 

4. The court erred in some of the legal propositions an- 
nounced to the jury; but all the errors were harmless. 
Wrong directions which do not put the traveler out of his 
way, furnish no reason for repeating the journey. 

Judgment affirmed. 


Lewis Brown, plaintiff in error, vs. Tux Srate or Grorata 
defendant in error. 


1. A request to charge on the subject of reasonable doubts, though 
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otherwise legal, is defective if the word ‘‘reasonable” be omitted 
therefrom, and should not be given. 

. Possession of the missing goods on the Sunday after the burglary the 
Friday night before, with clear proof that the goods were taken from 
the store when broken and entered, and with no explanation of, or at- 
tempt to explain the possession by defendant, when arrested, and no 
proof of good character, is sufficient evidence of guilt of the bur- 


glary. 

. The fact that the store was left unbroken, with the goods in it, at 
sundown, and the next morning at sunrise was found broken and. 
entered, and the goods gone—such store being on a street in a city— 
is sufficient proof that the burglary was committed at night. 


Criminal law. Charge of court. Burglary. Before Judge 
Hu. Bibb Superior Court. April Term, 1877. 


Reported in the opinion. 
Harpeman & Mason, for plaintiff in error. 


C. L. Bartert, solicitor general, by C. P. Crawrorp, for 
the state. 


Jackson, Judge. 


Lewis Brown was indicted for the offense of burglary at 
night. He was convicted, and moved for a new trial, which 
was refused, and he excepted. 

The only grounds insisted on here as error, are that the 
court declined to charge as requested, and that the verdict 
was against law in that the possession of the goods, with the 
corpus delicti, or the fact that the house was broken open 
by some one, is not sufficient evidence to convict of the 
burglary, and that the evidence did not show the crime to 
have been committed at night. 

1. The request was this: “If you are in doubt whether it 
was done in the day or in the night, and can’t say which, you 
must finda verdict of not guilty.” We presume that the court 
charged on the subject of reasonable doubts, and as this re- 
quest to charge leaves out the word “reasonable,” we see no 
error in declining to give it. 
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2. The defendant was found Sunday morning in posses- 
sion of part of the property taken from the house which was 
broken open the Friday night previous, and when charged 
with the fact that the goods were taken from it, he simply 
said they were his, and gave no explanation at all as to his 
possession. On the trial of the case before the jury, he said 
in his statement that he bought them from a certain person, 
but did not prove it or account for the absence of the per- 
son. If, when arrested, he had made an explanation that he 
bought the overalls and clothing, and had proven good char- 
acter, it might have relieved him; but the possession of the 
goods so soon after the house was broken open, totally un- 
explained, and with no offer to explain, we shall hold suffi- 
cient to convict him of the crime. We have expressed some 
doubts upon this principle, and there are some authorities 
which deny the sufficiency of the proof of bare unexplained 
possession ; but when the facts that the goods were in the 
house on Friday evening, that it was broken into that night, 
and defendant was found in possession Sunday morning— 
scarcely two days afterwards—and he gave no explanation 
of the possession, are sufficiently established, we think that 
the evidence that he committed the crime which got the 
goods out of the house is satisfactory, whatever that crime 
may have been as shown by the corpus delicti, especially as 
no proof of good character was made by defendant. See, 
on this subject, 55 @a., 325; 53 Jb. 567; 46 7b., 642; 48 
Tb., 505; 56 Zb., 28, 314, 686; and Houser vs. The State, 
last term, pamph., page 51, where this point is virtually 
settled. 

3. On the question whether it was burglary at night, the 
evidence is in our judgment also sufficient. The witness 
left the house in the evening at 5 o’clock, and returned in 
the morning at 7 o’clock—about sunset and sunrise, as it was 
winter—the house was a storehouse on a street in Macon; 
when he left, the house was‘all right and the goods there, 
when he returned, the window was broken into and the goods 





AUGUST TERM, 1877. 459 


Merritt vs. Gill. 





gone. These facts carry almost irresistible conviction to 
the mind that the deed was done at night. See 48 Ga., 
505; 53 Lb., 567; 58 Zb., 78. 

The judgment must, therefore, be affirmed. 


Tuomas M. Merrrrt, plaintiff in error, vs. Jackson M. Guu, 
‘defendant in error. 


.. Objections to the award of arbitrators should be under oath. 

. Where the objections were not under oath, and the evidence intro- 
duced before the arbitrators was not before the court, there was no 
error in sustaining a demurrer thereto. 

. The bill of exceptions, duly certified to be true set forth, that it was 
tendered within thirty days from the adjournment of court, and the 
certificate of the judge, dated May 23d, stated that it was signed 
the day it was received. The clerk certified that the court adjourned 
on April 21st: Held, that the recital in the bill of exceptions gov- 
erned. Aliter, if the clerk had certified that it appeared from the 
record in his office that court adjourned, etc. 


Arbitrament and award. Practice in the Supreme Court. 
Before Judge Crawrorp. Marion Superior Court. April 
Term, 1877. 


Reported in the decision. 


B. B. Hinton & Son; S. C. Exam, by Z. D. Harrison, for 


plaintiff in error. 
M. H. Bianprorp; Mitter & Burr, for defendant. 
Warner, Chief Justice. 


This case was heard in the court below on a motion, in 
writing, to set aside an award of arbitrators, on the several 
grounds contained therein, to which the plaintiff demurred, 
which demurrer the court sustained, and the defendant ex- 


cepted. 
29 
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1, 2. It appears, from an examination of the record, that 
the objections to the award being made the judgment of the 
court, as contained in the defendant’s motion, were not made 
on the oath of the party objecting, as required by the 4243d 
section of the Code. Nor does the evidence had before the 
arbitrators appear to have been before the court, at least, 
there is nothing in the record going to show that it was. 
There was no error, therefore, in sustaining the plaintiffs 
demurrer. 

3. When this case was called for a hearing upon the 
docket, the defendant in error made a motion to dismiss it, 
on the ground that the bill of exceptions was not certified 
by the presiding judge within thirty days from the adjourn- 
ment of the court. The clerk certifies that the court ad- 
journed on the 21st day of April, 1877. The bill of excep- 
tions states that it was tendered within thirty days from the 
adjournment of the court, and, on the 23d day of May, 1877, 
the judge certifies that the bill of exceptions is true, and the 
question is, which statement shall govern in this court, that 
of the judge, or that of the clerk, as to whether the bill of 
exceptions was tendered within thirty days from the ad- 
journment of the court? The judge has the authority of 
law to certify as to the truth of the facts alleged in the bill 
of exceptions. The clerk has not the authority of law, by 
his mere certificate, to establish the fact of the adjournment 
of the court, so as to make the same legal evidence in this 
court, but he may certify, as he should do, that it appears 
from the record in his office, that the court adjourned on a 
certain named day (if such be the truth), and such certifi- 
cate will be legal evidence, because he has the authority of 
law to make it; and then 1t would be the duty of this court 
to make the recital in the bill of exceptions conform to the 
record as to the time of the adjournment of the court. Code, 
§ 4288. If, however, the bill of exceptions is not tendered 
to the judge within thirty days from the adjournment of 
the court, the judge should not certify that a recital therein 
to that effect is true—in other words, he should not certify 
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what is contained in the bill of exceptions is true, unless it 
be so. The motion to dismiss the case was overruled. 
Let the judgment of the court below be affirmed. 


Seasorn Dozier, plaintiff in error, vs. H. K. Lamp et ai., 
defendants in error. 


. Where a traverse of the sheriff’s return of service alleges, on oath, 

’ that the return is false, and that defendant presents the traverse at 
the next term after notice by him of the sheriff’s entry, and where 
both the plaintiff and the officer are made parties and called on to 
vindicate the return, the traverse cannot be dismissed, on mere mo- 
tion, as filed too late. 

. Affidavit of illegality, which alleges that the defendant was never 
served with any copy of the declaration and process, and never knew 
of the suit till long after judgment was rendered, is sufficient. Such 
an affidavit raises the question of service, to be tried under the rules 
of evidence applicable thereto, one of which is, that an official return, 
unless traversed in due time and proved false, is conclusive. 


Practice in the Superior Court. Service.  Illegality. 
Before Judge Crarx. Schley Superior Court. April 
Term, 1877. 


Reported in the opinion. 


W. A. Hawxunys, for plaintiff in error. 


B. B. Hinton, for defendant. 


Biecktey, Judge. 


Execution, based on a judgment rendered in August, 1866, 
issued in January, 1869. It was levied by the sheriff upon 
land, in May, 1873. In June, 1873, the defendant made an 
affidavit of illegality, upon the ground that “said debt has 
been fully paid off and discharged,” and upon the ground 
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that “this deponent was never served with any copy of the 
declaration and process in said case, personally or otherwise, 
nor did he know of said suit until long after said judgment 
was obtained.” On this affidavit, the plaintiff took issue at 
April term, 1874. That issue was twice found in favor of 
the defendant ; the first time in April, 1874, and the second 
time in October, 1875. Each time the case came up to this 
court, (52 Ga., 646; 55 7b., 677,) and went back to be tried 
over. After the second decision here, the defendant, on 
the 24th of April, 1876, filed in the court below, a traverse 
of the return of service, made by the deputy sheriff on the 
declaration and process in the original suit. The traverse 
was sworn to by the defendant, and it set out a copy of the 
officer’s return, and alleged that the same was false. It 
stated, moreover, that the defendant “comes at this, the 
next term of the court after he had notice of the said entry 
being on said declaration, and traverses the said return, and 
prays that a rule nzsz may issue, requiring the said deputy 
sheriff and the said plaintiff to show cause why said return 
should not be vacated and set aside as being false and un- 
true.” <A rule nész issued accordingly, at April term, 1876, 
and the deputy sheriff, by his counsel, acknowledged service 
of the same on the 28th of October, 1876. No answer to 
the rule, either by the plaintiff or the officer, is found in the 
record. At April term, 1877, after a jury was impanelled 
to try the illegality and the traverse together, a motion was 
made by the plaintiff in 7. fa. and the deputy sheriff, to 
dismiss both proceedings, which motion was granted. The 
final order, however, as contained in the record, disposes of 
the illegality only, and dismisses the same, after reciting that 
the affidavit of illegality was returnable to the April term, 
1874, and that the return of service was not traversed until 
April 24th, 1876. The granting of the motion to disthiss is 
excepted to. 

1. The matter is made simple by separating the two pro- 
ceedings which were before the court. They had no neces- 
sary connection. Either of them might have been begun 
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and prosecuted to an end without the other. Let us deal 
with the traverse first. In 28 Ga., 494, 531, a majority of 
this court held that the official return of service could not 
be contradicted, except for fraud or collusion. Then came 
the Code, section 3340, which provides that: “The entry of 
the sheriff or his deputy, may be traversed by the defen- 
dant at the first term after notice of such entry is had by 
him, and before pleading to the merits; but this shall not 
deprive the defendant of his right of action against the sheriff 
for a false return.” ‘ The right here given to traverse the re- 
turn is without restriction, except as to time; it must be ex- 
ercised at the first term after notice of the entry, and before 
pleading to the merits. Suppose the defendant should come 
in before judgment was rendered, and while the suit was 
still pending? If he pleaded to the merits, his right to tra- 
verse would be gone; but if, without pleading to the merits, 
he should traverse the return of service, an issue would be 
made up on the traverse, as in the case of traversing other 
official returns, (Cobb’s Dig., 579; 1 Ally, 544,) and on the 
trial thereof two questions would be involved: first, whether 
the traverse was in time, that is, whether it was made at the 
first term after notice of the sheriff’s entry was had by the 
defendant ; and, secondly, whether, the traverse being in 
time, the return was true or false. If the jury should find, 
either that the traverse was too late, or that the return was 
true, the defendant would get no benefit from his proceed. 
ing; the main action would go on against him as if he had 
been served in fact, and that he was served in fact would be 
taken as conclusively true for all purposes connected with 
that suit. But should the jury not find the traverse too late, 
and should by their verdict pronounce the return false, the 
main suit would then stand in court as if no return of service 
had been made; and the defendant could move to dismiss it 
for want of service, and the motion should be granted. In 
this way the section of the Code which we have cited might 
be applied to a traverse filed before judgment. But it is 
equally applicable to a traverse filed after judgment. The 
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levy of execution has nothing to do, either with the right or 
the duty of traversing the return of service. After judg- 
ment as before judgment, and with a levy or without it, the 
defendant has the right to challenge the truth of the return 
by a proper legal traverse; but in order to exercise the right, 
it is his duty, in all cases, to make the traverse at the first 
term after he has notice of the entry. This is the period of 
limitation which the Code prescribes. By letting a term 
pass after he knows of the entry of service, the defendant’s 
remedy by traverse is barred; the return will then stand, in 
the suit to which it belongs, as conclusive evidence of the 
service ; and though the return may be false in fact, the defen- 
dant’s redress, and his only redress, will be an action against 
the officer for a false return. We are speaking, of course, of 
returus where there is no defect in the jurisdiction of the 
court, or in the legal authority of the returning officer; and 
we are contemplating those cases only in which due returns 
of service retain their materiality, and are not rendered im- 
material by appearance and pleading or other methods of 
waiver. Let us revert now to the particular traverse before 
us. It avers directly that the return is false, and it calls 
upon the plaintiff and the officer to vindicate it, thus making 
them both parties to the issue intended to be raised by the 
traverse. It declares that the traverse is presented at the 
next term after the defendant had notice of the entry. The 
expression “next term ” is used, doubtless, as the equivalent 
of “first term ;” and, with that understanding, the allegation 
is sufficient. This element of the traverse is no less material 
than the other; for the proceeding, if barred by lapse of 
time, is of no avail against the return, however false the re- 
turn may be. But whether the defendant presented his tra- 
verse at the first term after notice, or not till a subsequent 
term, is one of fact for the jury, and the court, whatever 
may have been the belief, or even the knowledge, of the 
bench, could not decide that question on a motion to dismiss. 
Clear it is, therefore, that the court erred in dismissing the 
traverse. 
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2. The remaining inquiry relates to the affidavit of ille- 
gality. In section 3671 of the Code, it is laid down that 
“Tf the defendant has not been served, and does not appear, 
he may take advantage of the defect by affidavit of illegal- 
ity ; but if he has had his day in court, he cannot go behind 
the judgment by an affidavit of illegality.” This section is 
on the subject of raising the question of service, and ex- 
pressly authorizes the defendant to raise it by affidavit of 
illegality, unless he has appeared, or had his day in court. 
It has no relevancy to the evidence of service, and the affi- 
davit is not required to state anything on that subject. 
There may or may not bea return ; and if there is a return, 
the defendant may or may not know of it. Whether he 
knows of it or not, he is not obliged to mention it, or to 
allege in the affidavit anything concerning it. In making 
his affidavit, he deals with the fact of service, and negatives 
its existence. That much is necessary. He puts the fact 
in question, and brings the question into court to be tried 
on such legal evidence as may be there adduced. He takes 
the risk of encountering a return of service. Such return, 
if any, and if not shown to be invalid for want of juris- 
diction in the court, or for want of authority in the officer 
who made it, will, as evidence of service, be absolutely con- 
elusive. On the issue of service or no service, the return is 
the appointed witness of the law. It is a witness that can- 
not be contradicted or impeached. So long as it is compe- 
tent to testify, the law accepts its testimony as true—as im- 
porting absolute verity. Only by destroying its compe- 
tency can it be resisted. Traverse it—indict it, so to speak, 
for perjury, and convict it—then it will be infamous, and 
condemned to silence. A mere denial of service, in the affi- 
davit of illegality, is no more a traverse of the official return 
than a plea of “not indebted” is a plea of non est factum. 
Service is one thing, and the evidence of service another; 
just as a debt is one thing, and the evidence of the debt an- 
other. Traverse of the return, is a direct attack upon the 
official evidence of service, and such an attack is as neces- 
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sary where there is an affidavit of illegality as where there 
is none; and unless the attack is made in due time and sus- 
tained, no affidavit of illegality founded on the want of ser- 
vice can possibly prevail. Both issues, when made up, may 
be tried together, by consent of parties; but they are essen- 
tially separate and distinct issues, and the natural and proper 
order of trial is, first, of the traverse, and then of the ille- 
gality. Doubtless, if the defendant thought proper to do 
so, he might, in his affidavit of illegality, disclose the exist- 
ence of a return of service, and allege it to be false, thus mak- 
ing the aftidavit serve as a traverse also. The officer could, 
before trial, be made a party by a proper order of the court, 
with due notice of the same. . While an affidavit of illegality 
need not refer to any return of service, though a return 
exist and be known to the defendant, yet, if it should need- 
lessly disclose the fact that there is a return, the affidavit 
should either go on and traverse it, or allege want of juris- 
diction in the court, or some other fact showing a traverse 
to be unnecessary. The particular affidavit now under con- 
sideration makes no allusion to any return. It contains no 
intimation that any return was ever made. It denies the 
fact of service, and affirms that the defendant did not know 
of the suit until long after the judgment was rendered. 
Here is matter to be tried, either by inspection of the record, 
or by a jury. The court, therefore, committed error by 
dismissing the illegality without any trial whatever. 52 Ga., 
523. Compare 47 Ga., 320; 49 7b., 231,578; 55 Zb., 396. 
Judgment reversed. 


Josern C. Anprews, plaintiff in error, vs. Jostan M. Martn- 
»P ’ 
Ews é al., defendants in error. 


A judgment junior in date to a mortgage illegally recorded for want of 
probate, but founded on a debt antecedent to the date of the mort- 
gage, has priority of lien to the mortgage, and the purchaser under 
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the fi. fa. issued from such judgment, will acquire good title against 
the mortgage, though both the judgment creditor and the purchaser 
had actual notice of the defectively recorded mortgage. 


Judgments. Mortgages. Liens. Before Judge Craw- 
rorp. Talbot Superior Court. March Term, 1877. 


The following, taken in connection with the opinion, suf- 
ficiently reports this case: A fi. fa. in favor of Andrews 
against one Ragland, founded on the foreclosure of a mort- 
gage, was levied on certain land, which was claimed by 
Mathews e¢ al. They claimed as purchasers at a sheriff’s 
sale made under a common law judgment against Ragland. 
The mortgage was older than the judgment, but younger 
than the debt on which it was founded. The mortgage was 
defectively probated, but both plaintiff in the common law 
suit and claimants had actual notice of its existence. The 
jury found for claimants, and plaintiff excepted. 


Mark H. Bianprorp; Witus & Wits, for plaintiff in 
error. 


Peasopy & Brannon; J. M. Maruews, for defendants. 
Jackson, Judge. 


This was a claim case. Andrews levied a mortgage fi. fa. 
upon a tract of land. It was claimed by Mathews and Gib- 
son, who bought it at sheriff’s sale under a common law 
judgment fi. fa. The mortgage was older than the judg- 
ment, but younger than the debt on which the judgment 
was obtained. It was improperly recorded—no justice of 
the peace or other officer attesting it, and no proper probate 
having been made to admit it to record; but both the judg- 
ment creditor and the purchasers at the sheriff sale—the 
claimants here—had actual notice of the mortgage. In- 
deed, it was in proof that the judgment creditor had taken 
a mortgage on the same property, and in it the priority of 
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the plaintiff's mortgage was recognized, and had afterwards 
sued on the notes and recovered the judgment under which 
the land was sold, and Mathews and Gibson had bought. 

1. The sole question made in the record, and now for 
our adjudication, is, did the purchasers get good title, free 
from the lien of the mortgage, of which they had notice at 
the time of the purchase, and of which the judgment cred- 
itor also had notice when he got his judgment ¢ 

The court below held that the claimants’ title was good ; 
that the lien of the judgment had priority over that of the 
mortgage. 

The Code reads that way. Section 1957 declares “that 
mortgages not recorded in time, remain valid against the 
mortgagor, but are postponed to all other liens created or 
obtained, or purchases made prior to the actual record. If, 
however, the younger lien is created by contract, and the 
party receiving it has notice of the prior unrecorded mort- 
gage, or a purchaser has the like notice, then the lien of the 
older mortgage shall be held good as against them.” 

In the case at bar the younger lien was not created by 
contract, but it was a judgment, and by operation of law 
the lien of it attached to this property, and therefore, it 
would seem that this judgment creditor had the better lien ; 
for the illegal record of the mortgage is the same in effect 
as if it had not been recorded. 46 Ga., 256; Code, $1959. 

But if the judgment creditor had the better lien, the pur- 
chaser under that judgment bought his rights and stands in 
his shoes, and has also the better title. 13 Ga., 446; 25 
Ga., 689. 

That the judgment creditor, under the Code, § 1957, has 
the better lien, as it is by operation of law, is argued 
strongly, if not directly ruled, in 40 Ga., 535; and if that 
section of the Code does not mean as there contended for, 
we are at a loss to ascertain its meaning. Certainly a dis- 
tinction is taken between a lien created by contract and one 
by operation of law; and while a mortgage junior to plain- 
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tiffs, would yield to his mortgage lien, because created by 
contract, a judgment would not, because its lien attaches by 
no trade or contract between the plaintiff and defendant, 
but by law, over the defendant’s objections, it may be, and 
notwithstanding his defense. His conscience is not charged 
with any notice; he has made no trade by which he has got 
an advantage over the other party: he has pursued his 
remedy at law, and the law has given him the lien which 
he asserts and enforces. See 4 Ga., 161; 13 Ga., 448; 25 
Ga., 689. 

Even in this view, we think that the law gives to these 
claimants—standing in the shoes of the judgment creditor— 
the better claim. But the debt on which the judgment cred- 
itor acquired his lien, existed before the date of plaintiff's 
mortgage ; it was a pure debt—as much a debt as that which 
the plaintiff tried to secure, and as full of equity as that. 
In real, good conscience, it was just as much entitled to be 
paid. Here, then, are two bona fide debts—the one at- 
tempted to be secured, but not secured, by the creditor’s 
fault in not legally recording it; the other, secured by the 
diligence of that other creditor in getting a legal judgment. 
The equities appear equal, to say the least; the law gives 
the advantage to the judgment creditor who has neglected 
no duty, but prosecuted his remedy with superior diligence 
and in strict accordance with the law, and by its operation 
solely, and by no connivance or collusion, or contract of any 
sort with the defendant, has acquired a lien and sold the 
property, and the claimants have purchased his rights, and 
the consequences of his lien so obtained, and have, we think, 
a title free from the incumbrance of this mortgage, improp- 
erly recorded, though they had actual notice of it, but, at 
the same time, of its irregular and defective record. 

The judgment is, therefore, aftirmed. 
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JosepH Moncrier, plaintiff in error, vs. Tue Srare or 
GeroretA, defendant in error. 


1. That a juror said, before the commencement of a trial, ‘‘ that he 
was incompetent ; that he could not sit in the case ; that he had 
looked into it, and defendant would be hung without any doubt at 
all,” is prima facie evidence of disqualification, and, if not known 
to defendant or his counsel until after trial, and left unexplained by 
the juror, it is good ground for new trial. 

2. An explanatory affidavit attached to the record, but which was not 
before the judge on the hearing below, will not be considered in this 
court. . 


Criminal law. Jurors. Practice in the Supreme Court. 
Before Judge Unperwoop. Floyd Superior Court. Janu- 
ary Term, 1877. 


Reported in the decision. 


Wricut & Fraruerston, for plaintiff in error. 


C. T. CLemenrs, solicitor general, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offence of murder, 
and, on his trial therefor, was found guilty. A motion was 
made by the defendant for a new trial, on the grounds 
therein stated, which was overruled by the court, and the 
defendant excepted. The only ground of error contained 
in the motion seriously insisted on here was, that the de- 
fendant had not been tried by an impartial jury; that one 
of the jurors who tried him, to-wit: James Davis, was not 
a competent juror, having prejudged the case against him, 
which fact was unknown to the defendant or his counsel 
until after the trial. It appears from the bill of exceptions, 
that this ground was added to the original motion for a 
new trial, by way of an amendment thereto, by an order of 
the court. It appears from the affidavit of Duke, con- 
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tained in the bill of exceptions, that, after the case was 
called for trial, and put off for a short time, he heard James 
Davis say “ that he was an incompetent juror; that he could 
not sit in said case; that he had looked into it, and that he 
would be hung without any doubt at all.” There are two 
other affidavits in the bill of exceptions, to-wit: Nancy and 
William Overby, who heard the juror Davis express his 
opinion strongly against the defendant before the trial. 
These facts were unknown to the defendant or his counsel 
until after the trial, as appears from their respective aftida- 
vits. 

1. By the constitution of the state, the defendant was enti- 
tled to be tried by an impartial jury ; but as it was made to 
appear to the court, without any explanation by the juror, 
or otherwise, when the motion for a new trial was over- 
ruled, the defendant was tried by a jury, one of whom had 
declared “ that he had looked into the case, and that he, the 
defendant, would be hung, without any doubt at all.” This 
showing, as made without any explanation, entitled the de- 
fendant to a new trial, as was held by this court in Ray vs. 
The State, 15th Ga. Rep., 223, and in Brinkley vs. The State, 
58th Lb., 296. The rule in such cases is, that when a juror 
is shown by evidence to have been prima facie incompetent 
to have tried the defendant, as an impartial juror, the court 
will allow the juror to be heard in explanation of the charge 
made against him, the court acting as trior, to determine 
whether the juror was competent, as well after as before 
trial. In the case now before us, the court overruled the 
defendant’s motion for a new trial, as appears from the bill 
of exceptions, without any explanation from the juror as to 
his competency, or otherwise, which, in our judgment, was 
error. 

2. It is true that there is an explanatory affidavit of Davis, 
the juror, in the record sent up by the clerk, but it is not 
in the bill of exceptions, and was not, and could not have 
been considered and passed upon by the court in overruling 
the defendant’s motion for a new trial, for the reason that 
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the judgment overruling the motion for a new trial, is dated 
the 10th day of March, 1877, and the affidavit of Davis in 
the record is dated on the 19th of March, 1877, nine days 
after the judgment of the court was rendered upon the 
motion for a new trial, and six days after the bill of excep- 
tions was signed and certified by the presiding judge. Al- 
though the affidavit of the juror is in the record, it not 
having been before the court below when its judgment was 
rendered, nor mentioned in the bill of exceptions as having 
been before it, this court cannot consider the affidavit, as 
was held in Epps vs. The State, 19th Ga. Rep., 103, the 
court saying, in that case, “the circuit court has passed 
upon the case as it was originally presented, and we can 
only review his decision.” The defendant may, or he may 
not, be guilty of the offence with which he is charged ; but if 
he is guilty, that is no reason why the court should be less 
careful to see that he is tried and convicted in accordance 
with the laws of the state, inasmuch as the penalty is the 
loss of life. Let the judgment of the court below be re- 
versed. 


L. Q. C. Tompson, next friend, e¢ a/., plaintiffs in error, vs. 
Jacos 8. Davirre et al., executors, defendants in error. 


1. The ultimate question for the jury, on the trial of an issue of devisa- 
vit vel non is, whether the instrument propounded is or is not the 
last will and testament of the deceased. 

. A prima facie case in favor of the will being made, the burden of 
proving the fraud or undue influence alleged is upon the caveators. 

. Undue influence or fraud, to invalidate the will, must amount to 
force or fear—must, in effect, make the will the mental offspring 
of some other person; and must be operative on the mind of the 
testator at the time the will is executed. 

. Inequality among children in the provisions of the will, may be 
considered in deciding upon the existence of undue influence or 
fraud, as well as upon whether the testator acted under such influ- 
ence or fraud in making the will. The inequality, like other per 
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tinent facts, may be regarded throughdut the whole scope of the 
inquiry. 

. What is an unnatural will, because of inequality among members 
of the testator’s family, is a question of fact, not of law. 

. Though a son of the testator be a principal legatee, whether the son 
ought to produce clear and satisfactory evidence of the bona fides 
of his own conduct, depends upon whether, according to the facts 
proved, his conduct was suspicious. 

. There is no invariable presumption of law that evidence is true be- 
cause a party does not rebut it when in his power. Nor is a party 
to the cause bound to offer himself as a witness at the peril of hav- 
ing everything taken against him which he might, asa witness, con- 
tradict. 

. When the testator, who could read and write, produced a will al- 
ready signed, declared it to be his will, and requested three wit- 
nesses to attest it, and they did so, this was an acknowledgment of 
the whole instrument, the signature included. 

. The writing propounded as a will, if testamentary in its character 
and regular on its face, should be submitted to the jury in connec- 
tion with the testimony of the subscribing witnesses. 

. There need be no peculiarity in the mark of an attesting witness, 
provided he can swear to it when called to testify. 

. The word will being ambiguous, it is not true that a man cannot 
make a will against his will. He may force desire to bend to duty 
in a testamentary act as well as in any other act. 

. Identity being matter of opinion, a subscribing witness who is illit- 
erate may give his opinion that the paper produced is the identical 
will which he attested. 

. In swearing to his mark, the witness may state his belief, though 
he cannot be positive. The answer may be something broader than 
the interrogatory, and still be admissible. 

. The answer of an attesting witness, that, ‘‘from the best of his 
knowledge and belief, the testator did not make the will freely and 
voluntarily,” was properly excluded. 

. Though the charge of the court was not free from error, the verdict 
was correct and ought to stand. 


Wills. -Caveat. Fraud. Undue influence. Evidence. 
Witness. Attestation. Opinion. Before Judge Unprr- 
woop. Polk Superior Court. February Term, 1877. 


Sufficiently reported in the opinion. 


E. N. Broytes; Warren Axin; Trwett & Tuompson, 
for plaintiffs in error. 
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Wrieut & Freatuerston, for defendants. 
Bieckey, Judge. 


The will of John C. Davitte was propounded for probate 
in solemn form. Some of the heirs at law entered their 
caveat, the grounds of which were, that the testator was not 
of sound disposing mind and memory; that he did not ex- 
ecute freely and voluntarily, but from undue influence and 
persuasion, and from the over-importunity of the principal 
legatees, and to obtain quiet and repose; that the instru- 
ment is not attested by three or more witnesses, but by two 
only ; that it was not attested and subscribed by the wit- 
nesses in the presence of the testator; that it was not signed 
by the testator in the presence of the witnesses, nor acknow- 
ledged before them to be his will; that it was made (if at all) 
under a mistaken supposition by the testator that he had 
previously advanced to his other children an amount of prop- 
erty equal to that devised to each of his two sons who are, 
by the will, his principal legatees, his intention having been 
to give all his children equal shares, and his mistake being 
caused by his infirmity and the misrepresentation of these 
two sons; and that his mind was weak and imbecile, and that 
fraudulent practices were employed by interested persons to 
induce him to make the will. By appeal, the case passed 
from the court of ordinary to the superior court. On the 
trial, the jury found in favor of the propounders, and set up 
the will. The caveators moved for a new trial on many 
grounds, all of which were overruled. Such of them as 
were specially insisted upon in this court, will now pass un- 
der review. Their number, if not their difficulty, will re- 
quire some time and space. 

1. The court charged the jury: “The real question for 
you to decide is this: is the paper propounded and offered 
in evidence, proven as the law requires to be the will of 
John C. Davitte, or is it not so proven?’ Other parts of 
the charge were such as that the jury could not have under- 
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stood this to mean that there was nothing for decision but 
the factum of the will—the mere requisites of formal exe- 
eution. Besides, to prove a contested will as the law re- 
quires, is to establish all that is needful to set up the instru- 
ment as a real, valid will. We are to presume that the court 
informed the jury what the requirements of the law to 
which he referred were, and that the jury had all the light 
which they needed on that subject. 

2. Another part of the charge complained of is: “ Where 
fraud or undue influence is alleged, in the procurement of 
the will, the burden of proof is upon the caveators to prove 
such fraud or undue influence.” The full charge is not set 
out in the record. For aught that appears, the court may 
have previously defined what it took to constitute a prima 
facie case on the part of the propounders. If that was done, 
the clause above quoted would then have been appropriate. 
The Code declares, in section 3759, that: “ What amount of 
evidence will change the onus or burden of proof, is a ques- 
tion to be decided in each case by the sound discretion of 
the court.” Adverting to the brief of evidence contained 
in the record, we have no doubt that the propounders did 
prove enough to change the onus, and that, as the casé stood 
when the charge was delivered, the burden was upon the 
propounders to make good their allegations. According to 
what is said by the court in Hvans vs. Arnold, 52 Ga., 169, 
the charge in that case was to the effect that after the fac- 
tum of the will was duly proven, the burden of showing the 
other requisites ceased as to the propounders. That feature 
is not presented here. How much besides the factum of 
the will was held requisite, is nowhere made known to us, 
nor is it said or intimated that nothing further was exacted 
of the propounders. The truth is, that what the propound- 
ers have to carry, on the score of sanity and freedom, is more 
in the nature of ballast than of cargo. It is just burden 
enough to sail with—no more. 

3. The court charged the jury “that, in order to set aside 
a will on the ground of fraud or undue influence, such fraud 

30 
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or undue influence must amount to force or fear, and in 
effect make it the will not of the testator, but of some other 
person; and the question is as to the time when the will 
was executed: was the testator, at the time he executed the 
will, under the control or fear of another? If he was not, 
the will ought to stand, even if he had been before or after 
that time under the fear or influence of another.” The evi- 
dence discloses no fraud as distinguished from undue influ- 
ence—no mere trick or deception. If it did, the expres- 
sions in this charge as to force might not, and perhaps would 
not, be appropriate. See 11 Ga., 343. On the extent to 
which undue influence must go in the destruction of free 
agency, the positions of the charge are supported by 21 Z3., 
552. The meaning is, that there must be mental constraint, 
moral coercion, the substitution of external for internal 
agency. 6 /b., 325. That the influence must be operative 
at the very time the will is executed, there can be no doubt. 
1 Red. on Wills, 516. Though, to ascertain whether it was 
so or not, the state of things both before and after, may be 
regarded. Doubtless, the court gave proper instructions as 
to the right and duty of the jury to look to prior or subse- 
quent time for the purpose of obtaining such light as might 
be reflected therefrom, under the evidence. The record is 
simply silent as to what was charged on that subject. 

4. The court charged the jury “that if they should find 
from the evidence that John C. Davitte, at the time he made 
the will, was of sound mind, and acted freely and volunta- 
rily in doing so, then, any inequality which the will might 
make among his children would be immaterial, because a 
person has a right by will to give one child more than an- 
other. But if the jury should find that, at the time of mak- 
ing the will, the testator was imbecile from age, or his mind 
weakened by the use of opiates, or that he was under the 
influence or fear of another, or any frandulent practice of 
another, then, the jury might consider the inequality, if 
any, made by the will among testator’s children, for the 
purpose of determining the condition of the mind of the 
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testator at the time of making the will, and whether or not 
he acted freely in doing so, or acted under any undue influ- 
ence or fraud practiced on him.” The objection to this 
charge is, that it seems to require undue influence, etc., to 
be found from other evidence, before the inequality of the 
will in its dispositions among the testator’s children could 
be considered for any purpose. Taking the language lit- 
erally, it would appear, at first view, to bear such a construc- 
tion. So construed, the charge would be inaccurate; for 
the inequality might be, and generally ought to be, a factor 
in deciding upon the existence of undue influence, etc., and 
not alone upon whether the testator acted under it in making 
the will. The jury should not ask themselves whether, 
without the inequality, there is evidence enough to establish 
undue influence, etc., but whether there is enough with it. 
From a close scrutiny of the charge, it will be seen, how- 
ever, that the court did not, in fact, cut off the jury from 
considering a@// the evidence (including the alleged inequal- 
ity) in arriving at the existence or non-existence of undue 
influence, ete. In the first sentence the jury are told that 
if they should find from the evidence so and so; and in the 
second they are told that if they should find so and so. In 
the latter, it was not thought necessary to repeat “from the 
evidence ;” but that, in all probability, was the meaning, 
And “the evidence” includes all the evidence. There is 
no express restriction of the jury to less than the whole. 
They are left free to consider every fact before them in 
making out the existence of undue influence, ete., and per- 
haps other parts of the charge not brought up may have 
been specific on that subject. The apparent incorrectness 
of the part before us is not due to what is in it, but to what 
is not in it; consequently, unless we knew that the court 
charged nothing more than is here, we cannot pronounce 
what is here erroneous. Because the court rightfully told 
the jury that they might consider the inequality of the will 
for one purpose, we cannot assume that he meant to tell 
them, or did tell them, that they could not consider it, to- 
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gether with the balance of the testimony,’ for other pur- 
poses. The propositions of the charge are, in themselves, 
true and correct. It is only by getting them tangled with 
implications which may have been fully cleared up by the 
court in other and further instructions, that they admit of 
question. Let them be read over again in the light of these 
observations, and they will be seen to be unobjectionable. 

5. The court charged the jury, “that it was not an un- 
natural will which gives one or more children more than 
others of the children got, but only where the principal 
portion of the estate is disposed of to strangers, to the ex- 
clusion of the wife and children, and the rule that such un- 
natural wills should be closely scrutinized, and upon the 
slightest evidence of aberration of intellect, or collusion, or 
fraud, or any undue influence or unfair dealing, probate 
should be refused, is not applicable.” We think this para- 
graph of the charge should have been omitted. In a civil 
case, where the jury are sworn to take the law from the 
court, there would seem to be no occasion to mention a 
rule which does not apply to the facts. To bring in a rule, 
just to charge it out, has the appearance of being super- 
fluous. We suspect, however, that the explanation of the 
matter may be, that counsel had insisted on the application 
of the principle laid down in the concluding part of sec- 
tion 2399 of the Code, and that this part of the charge was 
a reply from the bench to that position. As the will under 
consideration gave no bounty to any stranger, but confined 
all its dispositions to members of the testator’s family, there 
was, indeed, no applicability of the principle referred to. 
We suppose that the court had no purpose to instruct the 
jury as to what would or would not be an unnatural will 
in the abstract, but only with reference to the rule of law 
which he cites. So interpreting his language, he is correct ; 
but we are not without some apprehension that the jury 
may have understood him te rule, generally, that the un- 
naturalness of a will is a question of law, and that unequal 
wills, where the inequality is among the testator’s children, 
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are never, on that account, unnatural. In our opinion, what 
discriminations, if any, among his children, a testator could 
make by his will, without violating the ordinary dictates of 
nature, is a question of pure fact for the jury, under all 
the circumstances of the given case. We do not see howa 
court can know, judicially, that the limits of the family and 
of nature are co-terminuus, and that a man never breaks 
through nature until he leaps over the family wall. We 
are inclined to think that the court did not intend, in this 
case, to do more than-guard the jury against a misapplica- 
tion of section 2399 of the Code; and though the jury 
may have misunderstood his object, or not discerned its 
precise scope, there is doubt enough on the subject to war- 
rant us in abstaining from disturbing a verdict with which 
we are satisfied. 

6. The court refused to charge, at the written request of 
the caveators, “that where the testator is aged, and infirm in 
body and mind, and his will is impeached on account of the 
undue influence of his son, a principal legatee, in its pro- 
curement, he ought to produce clear and satisfactory proof 
of the bona fides of his conduct in the matter.” This re- 
quest varies but little from a transcript of the head-note in 
Simpler vs. Lord, 28 Ga., 52. But in that case, the degree 
to which the impeaching evidence had gone, was much in 
excess of that to which the evidence goes in the present 
case. Besides, it is not every head-note that is fit to be 
given to the jury as a guide in cases that are alike. Even 
a judge cannot always gather the true law of a case from 
mere notes. He has to read all the facts, and very fre- 
quently, inost of the opinion. When a charge, dictated by 
counsel, is based on a head-note with such a vague word in 
it as “impeached,” the dictation should be attended with 
some explanation of the sense in which the word is em- 
ployed-—whether in the sense of attacked, or, rendered 
doubtful, or, apparently overthrown. 

7. The court refused to charge at the like request, “ that 
if a party has it in his power to deny or rebut evidence | 
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which tends to disprove his case, and does not do so, the 
presumption is that such evidence is true”—“ the pro- 
pounder, Jacob S.. Davitte, being in court and attending the 
trial, but not testifying in the case.” We approve the de- 
nial of this request, for two reasons: The first is, that so 
precise and definite a presumption as that pointed out, 
namely, that the unanswered evidence is true, is not drawn 
by the law itself, nor enjoined upon the jury; and the sec- 
ond is, that the request was based on the assumption, that 
because the propounder was present and competent to tes- 
tify, he was bound to do so, or else suffer by his failure to 
offer himself as a witness in his own case. We think, on 
the contrary, that it is becoming, and to be commended, in 
a party not to testify, if he can avoid it without positive in- 
jury to the cause of truth and justice. As long as he is un- 
heard, there should be no presumption that his silence is 
counseled by prudence rather than by modesty. While his 
case, should not gain by his forbearance to testify, neither 
should it lose by it. Public policy forbids that a suitor 
should feel constrained to mount the witness-stand for no 
purpose but to let the jury know that he has something to 
say in his favor, or to show them that he can face the terrors 
of a cross-examination without breaking down. The en- 
couragement of anything like competition in swearing, 
would be too sure to breed perjury. Let those testify in 
their own behalf who voluntarily present themselves; but 
let no uncharitable imaginations light upon those who stay 
away, merely because they might swear if they would. 

8. The court refused to charge at the like request: “ That 
as no attempt was made to prove that the name of John C. 
Davitte was signed to the will by any other person by his 
direction, the burden is upon the propounders to show that 
the signature of J. C. Davitte to the will is his genuine sig- 
nature, and unless this is proven to the satisfaction of the 
jury, the will cannot be established, and the jury should find 
against the will.” The court charged, on the contrary : 
“That it was sufficient if the testator acknowledged the will 
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to be his in presence of the subscribing witnesses, and 
whether he so acknowledged it is a question for the jury 
under the evidence.” There is no question that the testa- 
tor’s name was to the will when he called on the subscribing 
witnesses to attest the instrument as his will. Suppose it 
should be uncertain, and forever remain so, whether the sig- 
nature was made by the testator or whether he adopted and 
ratified it as made for him by some other percon. He could 
write and read writing. Some of the will, if not the whole 
of it, was in his own hand. He said the will was his, and 
requested the witnesses to attest it as such, and they did so. 
If he had acknowledged an unsigned will there would have 
been no acknowledgment of the signature; but he acknowl- 
edged a signed will, and that being so, he acknowledged the 
whole will as it was, the signature included. Reading sec- 
tions 2414 and 2418 of the Code together, we think this was 
sufficient. The execution of a will is a business transaction, 
and the substance and sense of what is done must not be lost 
sight of. The law does not dictate any form of words to be 
used by testators, but leaves them to communicate with the 
witnesses in their own way. From the evidence, it is im- 
possible for a rational mind to doubt, that the testator dealt 
with the paper as his will, and intended to complete the ex- 
ecution by having the witnesses to attest it at the time they 
subseribed at his request. 

9. The court, after the testimony of the three subscribing 
witnesses had been read, admitted the will in evidence, over 
objection of the caveators, their objection being that neither 
legal execution nor attestation had been shown. That there 
was a prima facie case for the propounders, we have no 
doubt; nor do we think that the instrument, in such a pro- 
ceeding as this, could have been excluded if the case had 
been doubtful. 

10. The court charged the jury: “That a witness may at- 
test a will by his mark, provided he can swear to the same, 
and it was for the jury to ascertain from the evidence whether 
or not the witness, James Rogers, had sworn to his mark 
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which he purports to have made as witness to said will; . . . 
that the mark made by a witness in attesting a will need not 
have any peculiarity about it, but any mark is sufficient if the 
witness, when called to testify, can swear to the mark.” 
The Code (section 2415) pronounces a mark sufficient, on 
the sole condition that the witness shall be able to swear to 
it. This is all the heraldry of the matter. Nothing like a 
system of crests or bearings is contemplated; not even any 
special hook or claw on which the mind can hang recognition. 
As best it can, the memory may lay hold, and hold on, and 
the conscience swear to it. A court cannot declare any pe- 
culiarity necessary, where the witness needs none. It is not 
improbabie that those who make marks for default of skill 
in making letters, have an aptitude of their own in distin- 
guishing marks that to ordinary eyes look alike. The fac- 
ulty may be something like that of supplying an absent sense, 
by novel and ingenious applications of one or more of the 
remaining senses. 

11. The court refused to charge, at the request of the 
eaveators, “that if the jury believe, from the evidence, 
that John C. Davitte made this will against his will, or did 
not act freely and voluntarily in making this will, then they 
should find against the will.” Unless a request is all legal 
and pertinent, the court may well refuse it. A charge in 
the terms of this request would have misled the jury, or 
might have done so, for there was evidence that the testa- 
tor said, shortly after the will was executed, that he had 
made a will against his will. His meaning probably was, 
not that he had acted contrary to his own free choice and 
volition, but contrary to strong desire. Using the word 
will in the sense of desire, a man may make a valid testa- 
ment against his will. He might heartily wish that every 
provision in it could be altered consistently with his sense 
of duty, and, yet, it might be, legally and morally, as much 
and, as exclusively his own testamentary act as if he had no 
desire not in complete accord with it. Will, in the sense of 
choice or consent, not in the sense of desire, is the will that 
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is requisite to testamentary freedom. If a man is free to 
choose, and free to give effect to his choice, he is the mas- 
ter of his own testament, and may yield to his desires, or 
oppose them, at his own election. Very much of judicious, 
virtuous living is carried on by painful sacrifices of inclina- 
tion to duty—of the will of the affections to the will of 
the reason and conscience. Without first eliminating all 
ambiguity from the term, there is no truth in the proposi- 
tion that a man cannot make a will against his will. 

12. “ The court, over objection by the caveators, admitted 
in evidence the statement of the witness, James Rogers, in 
answer to the first direct interrogatory, as follows: ‘Thinks 
the annexed will is the same instrument he signed,’ the will 
being annexed.’” The court, over like objection, “admitted 
in evidence the statement of the same witness, to the second 
direct interrogatory, ‘that he thinks it the same will he 
witnessed for John C. Davitte.’” The objection urged to 
the evidence was, that the witness gave a bare opinion. The 
subject of the examination was the identity of the instru- 
ment. Identity isa matter of opinion, 10 Ga., 513; 17 Z6., 
134. It was not objected that the witness did not state the 
facts on which his opinion was based. If it had been, we 
are not sure that a subscribing witness would be silenced on 
a question of identity until his reasons were forthcoming. 
We think no such rule has been usual in practice, and no 
authority upon the exact point was read. 

13. The court refused to rule out, on motion of the cav- 
eators, a part of the answer of the witness, James Rogers, 
to the fourth cross-interrogatory: “Thinks he made the 
mark on the will—of course, cannot say positively.” In ad- 
dition to the objection that this was bare opinion, it was ob- 
jected, further, that the statement was not pertinent to the 
question, the latter being as follows: “ After five or six 
years, can you tell one cross-mark from another? If so, 
how do you tell?” The whole answer thereto was as fol- 
lows: “That he cannot tell after so long awhile one mark 
from another; thinks he made the mark on the will—of 
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course, cannot say positively.” The witness meant to state 
his belief as to the mark. See next head above, and 12 Ga., 
257. He testifies like a cautious, conscientious person, and, 
on that account, his evidence is perhaps more valuable than 
if he had expressed himself more decidedly. We think the 
answer not so much beyond the question as to render any 
of it inadmissible. These things cannot be cast together so 
as to make an exact, mechanical fit. It is hardly practicable 
to deal with testimony as we would with bullets—cutting 
off the necks, and rejecting the superabundant material 
which has run over in moulding. 

14. The caveators, in interrogatories sued out by themselves 
for Martin, one of the subscribing witnesses to the will, pro- 
pounded this question: “ From what you saw, from the facts 
known to yourself, from the conversation you heard be- 
tween Jacob S. Davitte and John C. Davitte, and the con- 
duct of the parties, what do you say about the said will being 
freely and voluntarily made? Answer this question fully, 
to the best of your knowledge and belief.” The witness 
answered thus: “ From the best of my knowledge and belief, 
John C. Davitte did not make said will freely and volunta-. 
rily.” This answer was excluded by the court. We have 
seen no authority to the effect that a subscribing witness 
may give his opinion, without any fact, as to the testator’s 
freedom or want of freedom in executing the will. So far 
as that question is included in the question of sanity or in- 
sanity, of course he may do so. But, beyond that, the 
two questions are somewhat unlike. To establish the ab- 
sence of free agency in a sane man, you must find a cause 
for its absence. That cause is always some matter of fact. 
Why, tlien, should not a subscribing witness speak directly 
to the fact, and not as to his mere opinion concerning it, or 
concerning its effects. To believe a man insane, you need 
know nothing of the external conditions to which he has 
been exposed; but to believe him morally enslaved, you 
must know something of his master, or some manifestation 
of control. The question propounded to the witness appealed 
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to facts, but they were, in part, facts known only to the wit- 
ness, and not disclosed in any of his testimony. Moreover, 
in answering the question, the witness states neither what his 
knowledge is, nor what his belief is, nor does he state that 
he has any knowledge or belief.. He answers “from the 
best of his knowledge and belief.” See 23 Ga.,480. On 
the whole, we think the better ruling was that which the 
court made. The answer was properly excluded. 

15. The verdict, we think, was what it should have been, 
and ought again to be, under the evidence, if another trial 
were had. For this reason, though the charge of the court, 
as we have seen, is not wholly free from error, we cannot 
feel warranted in overruling the court in refusing a new 
trial. A correct verdict is far more important than a cor- 
rect charge. 

Cited against the will, 52 Ga., 169 ; 26 Gratt., 152; 52 Ala., 
430; 6 Ga., 334, 359, 360; 11 Lb., 348; 32 Lb., 325; Code, 
§ 2401; 52 Ga., 170, 182; 27 7b., 628, 629; Code, § 2408; 
28 Ga., 52; Stark. on Ev., 76, 762; Acts of 1851-2, p. 106; 
Code, §§ 2414, 2418, 2424; 2 Gr'l'fs, Ev., $676; 40 Ga., 122 
to 126; 37 Vt., 218; 1 Wms Ext’rs, 112 to 118; 1 Denio, 
33; 10 Paige, 85, 91; 2 Eng. Law and Kq., 594; Code, 
§ 2415; 40 Ga., 122, 126; 51 7b., 24; 18 7b., 524; 1 Whar- 
ton’s Ev., §510; Code, § 3867; Stark. Ev., 215. 

Cited for the will, 1 Red. on Wills, 31, 32, 218, 219, 229, 
242, 524, 534,544; 2 Gr'ls’f’s Ev., §§ 688, 689; 41 Ga., 696; 
6 Jb., 324; 21 Jb., 522; 80 7b. 808; 17 Pick., 373, 379; 
3 Leigh, 436, 442, 443; 18 Ga, 396; Code, § 2415; 2 Brad. 
Sur., 385; 1 Harring., 57; 18 Ga., 40. 

Judgment affirmed. 


James McManvs ef al., plaintiffs in error, vs. Marnew 
Cook, defendant in error. 


1. Only such questions need be put to the jury under the act suthoriz- 
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ing special verdicts in equity cases, as will enable the jury fully to 
find the facts in issue and not admitted by the pleadings. 

. Where the vendors sold to the vendee a homestead in lands and took 
the vendee’s notes therefor, and executed a bond for titles thereto to 
the vendee, and no part of the purchase said was paid in cash, and 
the vendors were insolvent: 

Held, that equity will rescind the sale and cancel the notes upon pay- 
ment by the vendee to the vendors of the value of the rents while he 
held the lands and the amount of damage, if any, done thereto—espe- 
cially if the ordinary had never approved the sale. 

3. On the trial of an equity case by special verdict upon written ques- 
tions, the chancellor may decree a perpetual injunction, if the facts 
specially found demand it, without the finding by the jury in express 
words that a perpetual injunction be granted. 


Practice in the Superior Court. Homestead. Vendor 
and purchaser. Equity. Injunction. Before Judge Craw- 
rorp. Talbot Superior Court. March Term, 1877. 


Reported in the opinion. 


Wu. & Wu, for plaintiffs in error. 


J. M. Marnews; J. H. Marry, for defendant. 
Jackson, Judge. 


Mathew Cook filed a bill in equity against James McManus, 
to which Robert, his son, was afterwards made a party de- 
fendant, for the purpose of rescinding a trade in lands. 

The bill alleged that James McManus and his wife, to- 
gether with Robert McManus, had executed a bond for 
titles to Cook for the land, representing that he could make 
titles; and Cook had given his notes therefor; but that the 
bond could not be complied with because the land had been 
set apart to James McManus and family for a homestead, 
which could not be sold, and to which no title could be 
made; that the makers of the bond were insolvent, and 
could not respond in damages; that Cook went into posses- 
sion, but hearing that it had been decided by the supreme 
court that the homestead could not be sold, he proposed to 
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McManus to cancel the trade, who refused, and Cook then 
abandoned the land, and now prayed that the trade be re- 
scinded and the notes delivered up to be canceled, and cer- 
tain suits brought by Robert McManus on some of the notes 
be enjoined. The bill was filed within a month after the 
trade was made. 

The jury brought in a special verdict to the effect that 
Cook got possession of the land when he traded for it, aban- 
doned possession in one month, without notice to McManus ; 
that McManus resumed possession in January, 1876, and has 
been in possession ever since, Cook consenting and willing 
thereto; that Cook received no rent for 1875, but, in con- 
sequence of loss of rent for 1875, McManus has been dam- 
aged one hundred and twenty-tive dollars. Whereupon the 
court decreed that the contract of sale be rescinded, that the 
promissory notes be given up and canceled, that the com- 
mon law suits brought by Robert McManus be enjoined per- 
petually, that complainant pay the defendant one hundred 
and twenty-five dollars, and defendant pay costs. The de- 
fendants moved for a new trial on various grounds, the mo- 
tion was overruled, and defendants excepted. 

The answer of defendants admitted that the property had 
been set apart as a homestead, but insisted that good title 
could be made thereto, and the only facts deemed necessary 
to be decided as disputed between the parties, were found 
by the jury specially, in answer to questions propounded in 
writing. 

1. And one ground for the new trial calls in question 
the ruling of the court, that all the questions necessary to 
be passed upon by the jury were submitted by written in- 
terrogatories, which were answered by the jury as above set 
out, the defendants contending that the question for the jury 
was only whether the trade was fair and McManus could 
niake a good title. ; 

No question of fact at all was made by complainant on 
the fairness of the trade, nor does defendant put in issue the 
fact of representations alleged.. It is not denied that the 
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representations by McManus were made, that he could make 
good titles; but whether or not he could do so and carry out 
his bond or answer in damages, he being insolvent and the 
property being a homestead regularly set apart by the ordi- 
nary and the sale never approved by him, was a question 
of law arising under the admitted facts. Such being the 
case, the facts necessary to be ascertained were, how long 
Cook held the land, and what he had damaged it, or justly 
owed McManus for the rent thereof, and who was in pos- 
session after Cook left the place. To these points the in- 
quiry of the jury was directed, and their verdict settled 
them. 

2. The controlling question in the case is, whether equity 
will rescind the trade under the facts found or admitted, 
and whether the court did right to rescind it. In 55 @a., 383, 
this court held that the homestead set apart for the family 
could not be alienated, even with the approval of the ordi- 
nary, as a general rule; that the allowing it to be done, espe- 
cially without a provision for its re-investment, was in the 
teeth of the constitution, and void. It follows from this 
ruling that McManus could pass no title to this land to Cook ; 
that he could not comply with his obligation to do so; that 
he and his.son held Cook’s notes, and two of them were 
sued ; and, whilst he may have intended no fraud, and prob- 
ably did intend none when the trade was made, nevertheless, 
that its consummation would operate as a fraud upon Cook, 
who would get no title, and have no redress, as the other 
parties to the trade were insolvent. In effect, the case is 
the same as the representation that a vendor has title when 
he has none, though he may have thought he had it; and 
in that view, the principle decided in 51 Ga., 398, would 
cover and control this case. That was a bond for titles—a 
representation of ability to make title—no good title in the 
vendor, and insolvency of the vendor—and in that case relief 
was granted. 

But the seventh section of the act of. 15th of February, 
1876, is invoked by the plaintiff in error, and he insists that, 
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under that section and act, a court of equity could confirm 
this sale and invest the proceeds thereof in another home- 
stead. But, under the same section, a court of equity may 
cancel and set aside the sale, which the court here did. And 
it seems to us that the court reached the more just and equit- 
able conclusion and granted the relief proper to be applied. 
The complainant was in possession only a short time; for 
that he is made to pay $125.00; he does not complain, and 
the defendant cannot, for it is in his favor. The defendant 
holds the land, the homestead for himself and family as set 
apart, and the complainant has his notes all canceled; so 
that both parties are placed tn statu quo, except that complain- 
ant is made to pay $125.00—damage assessed by the jury 
for rent, which defendant lost by reason of the trade, or 
damage actually done by complainant to the land. This is 
about as fair an adjustment of the matters in difference as 
could well be made—certainly fair to the possessor of the 
homestead and his family. 

It is true that Robert McManus had some of the notes, 
but his name is to the bond for titles, and he is in the trade. 
Besides, he signified, in his answer, a willingness to have the 
entire proceeds go to the purchase of another homestead for 
the family, and the only way in which he is not gratified is 
that the proceeds go to the securing of the old homestead— 
at least, the result is that the old homestead remains in the 
family. And, in addition to all this, if he gave anything for 
the notes, he knew all about the consideration of them and 
the trade, and is subject to all the equities of the case. 

3. Some objection is made to the uncertainty of the de- 
cree, because it requires Cook to pay $125.00 to the defend- 
ant, and there are two defendants. We think it means James 
McManus, the father of the family, and the party entitled 
to rents and issues of the homestead for the benefit of the 
family. It was the law, we are aware, under the old equity 
practice, for the jury to authorize by their verdict, in ex- 
press terms, a perpetual injunction; but we think that the 
special verdict act now dispenses with that necessity. If the 
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special facts found or admitted make a case for perpetual 
injunction, the chancellor—the court—the presiding judge— 
may decree it upon such facts, without words in the verdict 
saying, “we find that the defendants be perpetually en- 
joined.” 

Some errors are alleged in the charge and refusals to charge 
but they are immaterial, and however given, could not alter 
the verdict and decree, which are supported and required, 
by the evidence in the record. 

Judgment affirmed. 


Catuertne We cu e a/., plaintiffs in error, vs. Joun Durkin, 
administrator, e¢ al., defendants in error. 


Where there are several defendants to a bill in equity, and one of them 
files a plea, on the trial of which the jury find for complainants, re- 
fusal to allow a decree to be entered for the amount so found, al- 
though none of the defendants have answered, is not such a final 
judgment in the case as can be excepted to. 


Equity. Judgments. Practice in the Supreme Court. 
August Term, 1877. 


Reported in the decision. 
Haroner & Gorrcutvs, for plaintiffs in error. 
R. J. Moses; L. T. Downina, for defendants. 


Warner, Chief Justice. 


When this case was called for a hearing, the defendants 
made a motion to dismiss it, on the ground that it was pre- 
maturely brought here according to the provisions of the 
4250th section of the Code. It appears from the record be- 
fore us that the complainants filed their bill against John 
Durkin, administrator of John O’Brien, deceased, and Cath- 
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erine McCardle, administratrix de bonis non of Thomas 
Brassell, deceased, for an account and relief, and that after- 
wards the trustees of the lunatic asylum were made parties ' 
defendant by an amendment to the bill. The administrator, 
Durkin, filed a plea to the complainants’ bill in bar of their 
right to recover, upon which plea the complainants joined 
issue, and the jury found by their verdict “ the issue in favor 
of the complainants in the sum of $300.00, including inter- 
est to date.” After the return of said verdict on Durkin’s 
plea, there being no answer filed by him or by the trustees of 
the lunatic asylum to their bill, the complainants moved 
the court to grant them a decree on the verdict for the 
$300.00, which the court refused, and the complainants ex- 
cepted and brought the case here for review. 

The section of the Code before cited declares that, “No 
cause shall be carried to the supreme court upon any bill of 
exceptions, so long as the same is pending in the court be- 
low, unless the decision or judgment complained of, if it 
had been rendered as claimed by the plaintiff in error, would 
have been a final disposition of the cause.” The finding of 
the jury upon Durkin’s plea was not a final disposition of 
the cause, but on the contrary, the same is still pending in 
the court below against him and the other defendants, and 
that being so, the case must be dismissed, and it is so ordered. 
Whereupon the plaintiffs in error were allowed, on their 
own motion, to withdraw their case from this court. 


M. P. Jones, plaintiff in error, vs., Hiram W. Vinus, defend- 
ant in error. 


1. When the defendant’s attorney has withdrawn his plea from the clerk’s 
office and it is lost, and, on the call of the case for trial, he is not 
prepared to establish a copy because he has forgotton the defense, 
and because his client is absent, these facts are not cause for a con- 
tinuance. 

31 
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2. When the court has rendered judgment for the plaintiff in a civil case, 
founded on contract, reciting therein that no issuable defense was filed 
on Oath, and the record, as transmitted to the supreme court, does 
not contradict the recital, the judgment will not be reversed as having 
been rendered without authority. That a plea was filed and lost, does 
not contradict the recital, unless it affirmatively appears that the 
plea was sworn to and contained an issuable defense. 


Continuance. Pleadings. Judgments. Before Judge 
Wrieut. Worth Superior Court. April Term, 1877. 


Reported in the opinion. 

Srrozer & Sarru, for plaintiff in error. 

D. H. Pops, by R. N. Ey, for defendant. 
Bieckey, Judge. 


The action was complaint, on the written contracts for 
the delivery of cotton. It was brought to April term, 1875. 
At April term, 1877, it was called for trial. On the bench 
docket was an entry by the clerk, thus: “ Plea filed at April 
term, 1875, and delivered to W. E. Smith.” W. E. Smith 
was one of the attorneys for defendant. He stated that he 
did not have the plea among his papers, and knew not where 
it was; that he had not attended the court for the last two 
terms, and did not remember the defense ; that his client was 
absent, for what reason he knew not; and that he could not 
then establish a copy, not recollecting what the plea was. 
As the paper was not in his possession, nor in the clerk’s 
office, nor in court, he moved for a continuance. The court 
overruled the motion, and proceeded to hear evidence in 
support of the action, and the case being made out, judg- 
ment was rendered for the plaintiff, without a jury, the 
judgment reciting that no issuable defense had been filed 
on oath. The refusal of the continuance, and the rendition 
of this judgment are assigned as error. 

1. In applying for continuance, the counsel asked for too 
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much. The court might properly have granted reasonable 
time, as was done in 56 Ga., 213, and doubtless would, had 
request been made. But we cannot say that the court erred 
in refusing a continuance, and that is the precise ques- 
tion presented. 

2. In proceeding to dispose of the case, the court did not 
try on the contents of the lost paper, as was attempted in 
56 Ga., 592. There was no evidence that the lost plea was 
sworn to, or that it set forth an issuable defense. The judg- 
ment which the court rendered recites the absence of an 
issuable defense on oath, and there is nothing in the record 
to contradict that recital. We cannot de otherwise than 
take it as true. In a case of contract, as well asin any other 
case, there may still be pleas which are not sworn to, 54 
Ga., 117. 

To call a paper a plea, does not import, ew vz termini, that 
it was upon oath. Suppose the lost plea’should hereafter 
be found, or that a copy of it should be established, it might 
be of such a character as to offer no legal impediment to 
the action which the court has taken in rendering judgment 
without a jury. Until it, or an established copy, is made to 
confront the judgment, how can we know that the two are 
incompatible ¢ 

Cited for defendant in error, Code, § 5091; 55 Ga., 475; 
46 Jb, 398; 48 7b., 551; 56 Z6., 213: Broom’s Max., 163; 
41 Ga., 409; Code, §§ 3980, 3449, 3531, 3528, 3524. 

Judgment affirmed. 


Joun A. Corpaty, plaintiff in error, vs. Anice J. Hueuess, 
defendant in error. 


1. Where a vendor, retaining the legal title, gave to the vendee a bond 
for title and took her notes for the purchase money of the land, and 
before the notes fell due and the money was paid, a judgment was 
obtained against the vendor and the land levied upon, and the ven- 
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dor was notified thereof but failed to relieve the land from the levy and 
incumbrance of the judgment, and the property was sold, and the 
vendee, to protect her possession, was forced to buy the title of the 
the purchaser at the sheriff’s sale, and the vendor was insolvent: 
Held, that the vendee may set up by equitable plea the partial failure 
of consideration in defense of the notes, and that a verdict for the 
balance due, after deducting from the notes the amount necessarily 
expended by her to make good her possession, will be upheld. 

. The defense to the notes of the partial failure of consideration or 
recoupment is good, notwithstanding the fact that the vendor had 
the notes exempted as personalty—there being no homestead set 
apart in the land. 


Vendor and purchaser. Sales. Levy and sale. Promis- 
sory notes. Homestead. Before Judge Crawrorp. Mus- 
cogee Superior Court. May Term, 1877. 

Reported in the opinion. 


Joserpu H. Pou, for plaintiff in error. 


R. J. Mosxs, for defendant. 


Jackson, Judge. 


The plaintiff sued the defendant on five promissory notes, 
each for two hundred dollars. The defendant pleaded that 
the notes were given for a lot of land in Columbus, and that 
plaintiff had executed a bond to make title thereto payable 
to her; that before the notes matured a judgment was ren- 
dered for $500 against Corbally and levied on the land; that 
notice was given to plaintiff thereof, with offer to pay the 
notes if he would remove the incumbrance and give her a 
good title; that this was refused, the property was sold and 
she was forced to pay eight hundred dollars to the purchaser ; 
that she was willing to pay the balance, but prayed to be 
allowed to set off the $800.00. Several equitable pleas to 
this effect were put in and demurred to, and the demurrer 
was overruled. The evidence on the hearing sustained sub- 
stantially the pleas, and the court charged the jury that 
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though the bond for title under which Hughes took pos- 
session was prior to the judgment, the judgment had a 
lien upon the premises as the property of Corbally, and that 
Alice Hughes could set off what she had to pay to remove 
the ineumbrance of that judgment; that to that extent the 
consideration of the notes had failed, and she could set it up 
and have the deduction made. 

It appeared also in evidence that prior to the levy and 
sale of the premises sold, the notes given were set aside as 
exempted personalty to Corbally, and the court was requested 
to charge that if this was so, and if Alice Hughes and the 
purchaser at the sale had notice thereof, that the sale was 
void and no deduction could be made, or set off allowed, on 
account thereof and of her purchase of the title. This 
charge the court refused, but charged the contrary thereof. 
The jury allowed the set-off or failure of consideration, and 
found only two hundred dollars and interest for the plaintiff. 
To the overruling the demurrer to the pleas, and to these ~ 
charges and refusals to charge, plaintiff excepted. and when 
analyzed the case presents two points for our adjudication. 

1. First, where a vendor, retaining the legal title, gives to 
vendee a bond for title, and takes her notes for the purchase 
money, and before the money is paid or the notes fall due, a 
judgment is obtained against the vendor and levied on the 
property, and he is notified thereof but fails to interfere, and 
the property is sold and the vendee forced to buy off the 
title at sheriff’s sale, and the vendor is insolvent, can the 
vendee set off equitably what she has been forced to pay 
against the notes, or plead it in part failure of consideration ? 

The question seems to turn on this other question, did 
the judgment have a lien upon the land in the possession 
of the vendee, the legal title being still in the vendor? 

The lien of a judgment attaches to all the property of 
the defendant. The defendant still had and held the title 
to this property, and had only given a bond to make title 
to Mrs. Hughes when the notes were paid. The notes not 
only were not paid, but were not due when the judgment 
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lien attached, and under it the land could be sold to satisfy 
the judgment debt. Such would seem to be principle, if 
applied logically to the actual trade made, and facts of this 
case. And so it was held by the majority of this court in 
19 Ga., 452. In that case, Baker sold the land to Iverson, in 
January, 1845, and gave bond for title as here; on the 10th 
of November, 1846, Ware recovered judgment against 
Baker; on 7th March, 1848, Baker made a deed to Iverson, 
the purchase money being paid, and Iverson then sold to 
Jackson. The court ruled that the land was subject, re- 
versing the court below. 

If that be law, this judgment against Corbally could sell 
this land, and the consideration of these notes failed to the 
extent that Mrs. Hughes had to pay the purchaser at sheriff's 
sale, to keep possession of the land. 

Corbally was notified of the judgment and levy, and he 
should have defended the possession of the land he had 
contracted to Mrs. Hughes, and failing to do so, she was 
compelled to buy off the title of the purchaser, and he 
ought, in equity and good conscience, to reimburse her. 

That the failure of title isa good defense to the pay- 
ment of the notes when bond is given, as in this case, and 
can be set up at law, see 51 @a., 398. On the controlling 
principle ruled in 19 Ga., 452, and affirmed here, see 10 
Ga., 117, 148, 157. 

2. But the second question made by this record, remains 
to be considered. Did the homestead of Corbally, in the 
notes, affect the lien of the judgment onthe land? There 
was no homestead on the land, but only in the notes for 
the purchase money; that is, the title in the notes was in 
Corbally, for the use of his family, instead of Corbally for 
himself. How that change gave the notes any lien upon 
the land which they did not have before, we cannot see ; 
nor can we see how it divested the lien of the judgment, 
if the judgment had alien. The exemption of the notes 
from levy and sale did not affect the land, so far as we can 
see, nor render its sale void. 
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Nor did it sanctify the notes, so as to purge them of all 
valid defenses thereto. It vested the title to them in a dif 
ferent party. or the same party for different uses; but if 
the consideration of the notes had been immoral, or illegal, 
or void, or had partially failed, we cannot see why such de- 
fense thereto cannot be made. 

So that it seems to us that the court below was right on 
both points, and the judgment is affirmed. 


Joseru J. Coxiier, plaintiff in error, vs. Docror B. Lron- 
Arp, defendant in error. 


Where the administrators of the principal, and the security, are sued, 
and judgment is rendered against the ‘‘ defendants,” and before an 
amendment is ordered making the judgment against the property 
of the intestate, his estate becomes insolvent, the surety is discharged. 


Administrators and executors. Judgments. Principal 
and surety. Debtor and ereditor. Before Judge Crark. 
Sumter Superior Court. April Term, 1877. 


Reported in the decision. 
Hawkins & Hawkuys, for plaintiff in error. 
Gurerry & Son, for defendant. 

Warner, Chief Justice. 


This case came before the court upon an affidavit of ille- 
gality to an execution made by one of the defendants there- 
in, who was a security. On the trial of the case, the plain- 
tiff demurred to the sufficiency of the several grounds of 
illegality set forth in the defendant’s affidavit, which de- 
murrer the court sustained as to all the grounds except two, 
and upon the trial of these two grounds, the jury found a 
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verdict for the plaintiff in 7. fa. A motion was made for 
a new trial on the several grounds therein stated, which was 
overruled, and the defendant excepted. 

It appears from the record that suit was commenced by 
the plaintiff on a note for $670.20 against 8S. C. Pryor and 
S. G. Pryor, administrators of B. F. Pettee, deceased, and 
J. J. Collier as security, and that on the 4th of May, 1867, 
judgment was entered.up against the defendants generally 
for that amount, and interest thereon, without noticing the 
fact that two of the defendants were administrators. After- 
wards—to-wit: at the April term of the court, 1876—an 
order was taken to amend said judgment so far as the ad- 
ministrators were concerned, by inserting the words, “ to be 
levied of the goods and chattels, lands and tenements, of 
the said Benjamin F. Pettee, deceased.” On the 12th day 
of April, 1876, the clerk issued an execution upon said 
amended judgment against the defendants, reciting in the 
face thereof that it was issued in pursuance of said order, 
which execution was levied on the property of Collier, the 
security, who, on the 20th of October, 1876, made his affi- 
davit of illegality thereto, and alleged as one ground of ille- 
gality, amongst others, “that he was security only on the 
original debt of the intestate, B. F. Pettee, deceased, and 
that at the time the said verdict and judgment were had 
against the said S. G. and S. C. Pryor, administrators of 
Pettee, the said estate was solvent, and had suflicient prop- 
erty to pay said debt, and since that time the same has been 
fully administered and is now insolvent, and by the failure 
and laches of plaintiff to take and enter judgment against 
the goods and chattels, lands and tenements, of B. F. Pettee, 
deceased, in the hands of the said Pryor and Pryor, adminis- 
trators in the original judgment, his liability as security has 
been increased, and the lien of said judgment, if it had been 
properly taken in the first instance, is lost upon or as to all the 
property of said estate then possessed, or possessed since then 
up to the time of the amended judgment, and the benefit of it 
is lost to this deponent, and therefore, under the law, he is 
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discharged from all liability upon said debt and execution on 
account of the fault and laches of the said plaintiff.” There 
was also a motion to set aside the amended judgment upon 
substantially the same grounds as those contained in the affi- 
davit of illegality. By an order of the court, the motion 
to set aside the judgment was consolidated with the affidavit 
of illegality, and heard at the same time. There appears in 
the record an affidavit of illegality which purports to have 
been made by Collier on the 24th of September, 1874, before 
the judgment was amended, to an execution in favor of the 
plaintiff against the defendants, but what was done with it the 
record does not show. The main ground of error alleged in 
the motion for a new trial which was insisted on here, was the 
sustaining of the plaiutiff’s demurrer to that ground contained 
in the defendant’s affidavit of illegality as hereinbefore set 
forth, in relation to the discharge of the defendant, Collier, 
as security. The 2154th section of the Code declares that 
“ Any act of the creditor, either before or after judgment 
against the principal, which injures the surety, or increases 
his risk, or exposes him to greater liability, will discharge 
him.” Assuming the allegations in the defendant’s affidavit 
of illegality to be true, as the demurrer does, the fault and 
negligence of the plaintiff in not entering up his judgment 
in the first instance against the goods and chattels, lands 
and tenements, of B. F. Pettee, the intestate, in the hands 
of his administrators to be administered, thereby creating a 
lien on the same, which was sufficient to pay the debt, and 
to which his Security would have been entitled to be subro- 
gated in the event he had been compelled to pay the judg- 
ment, whereas, by the fault and negligence of the plaintiff 
so to enter up his judgment, as aforesaid, the estate of the 
intestate has been fully administered, and is now insolvent, 
so that if Collier, the surety, should now be compelled to 
pay off the judgment, as amended, there is no property of 
the intestate bound by the lien of that judgment out of 
which he could remunerate himself; therefore he has been 
injured by this act of the plaintiff in not entering up the 
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judgment in the first instance, as he should have done, and 
as the law required him to do, thereby increasing the risk of 
the surety, and exposing him to greater liability. In our 
judgment, the court erred in sustaining the demurrer to 
this ground, as set forth in the defendant’s affidavit of ille- 
gality. Whether the plaintiff will be able to controvert the 
defendant’s allegations in his affidavit of illegality upon the 
trial of an issue formed thereon, we do not know ; our pres- 
ent judgment is confined to the allegations contained in the 
third ground of the defendant’s affidavit of illegality, as 
hereinbefore recited. All the other grounds contained there- 
in are controlled by the judgment of this court in Pryor 
et al. vs. Leonard, 57 Ga. Rep., 136. 
Let the judgment of the court below be reversed. 


Arcurpatp A. Griaes, plaintiff in error, vs. Bensamin Srrtr- 
PLING, defendant in error. 


The special remedy provided for by section 1970 of the Code, is not 
available to a person taking an absolute deed to land as security for a 
debt, where no bond for titles has been given to reconvey upon pay- 
ment of the debt. 


Lien. Debtor and creditor. Before Judge Kyieur. 
Cobb Superior Court. November Term, 1876. 


Strippling brought complaint against Griggs. He alleged, 
in brief, as follows: 

Defendant is indebted to him in the sum of $220.00, be- 
sides interest, on two notes, (fully described). At the time 
said notes were made, defendant, by consent of his wife, 
executed to plaintiff a deed in fee simple to lot 384, in the 
19th district and second section of Cobb county. Plaintiff 
verbally promised to reconvey on the payment, at maturity, 
of the amounts due on said notes. It was the contract, that 
upon said notes not being paid at maturity, said land should 
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vest absolutely in plaintiff, under §§1969 and 1970 of the 
Code. Said obligations have matured, and have not been 
met. 

Plaintiff has filed his deed of reconveyance under the 
sections aforesaid, and prays judgment that the land may 
be sold as under said act provided, and the proceeds applied 
to the payment of said notes. He prays process, ete. 

Defendant demurred to all that part of the declaration 
which sought to obtain a special verdict giving and securing 
to the plaintiff a‘ special lien upon the land mentioned. 
The demurrer was overruled, and the defendant excepted. 

The defendant pleaded the general issue, and specially, 
that the plaintiff ought not to have and maintain his action, 
because defendant’s wife did not join in the execution of 
the deed, or consent to the same. 

Plaintiff testified that defendant told him that his wife 
consented to the execution of the deed, and that it made no 
difference, as he was his own man, and made such trades as he 
pleased. Also, that he did not execute to defendant any bond 
for title ; that the latter asked him to do so, but he declined ; 
that he, nevertheless, told defendant that he would go be- 
fore one Hammett and tell him that when defendant paid 
him (plaintiff) the money, then he would deed the property 
back to defendant; that plaintiff did so tell Hammett. 

Defendant testified that his wife never consented to the 
execution of the deed to plaintiff, but refused to do so, and 
advised him not to make the same; that he did not recol- 
lect testifying in the court of ordinary that his wife con- 
sented to the execution of the deed; that he never so told 
plaintiff. 

The plaintiff, Barber and Hammett, testified that they 
heard defendant swear in the court of ordinary that his wife 
consented to the execution of the deed to plaintiff, to secure 
him in lending the money. 

The deed from defendant to plaintiff was also intro- 
duced. 

The jury found for the plaintiff $180.00, interest and 
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costs of suit, with special lien on lot of land 384, in the 
19th district, ete. 

The defendant moved for a new trial upon the following, 
amongst other grounds : 

1st. Because the court erred in overruling the demurrer 
aforesaid. 

2d. Because the court erred in the admission in evidence 
of the deed from defendant to plaintiff, over the following 
objections: 1. That it was irrelevant to any legal issue in 
the case. 2. Because it did not appear that defendant’s 
wife signed the same, or consented thereto. 

3d. Because the court refused to charge the jury, that 
plaintiff was not entitled to the lien and security provided 
for in $$1969 and 1970 of the Code, unless it was shown by 
the testimony that plaintiff had executed a bond for title 
back to the defendant, and unless it was shown by the tes- 
timony that the consent of defendant’s wife to the deed, 
had been obtained. 

4th. Because the verdict was contrary to the charge, 
that the jury could find for the plaintiff the amount due 
on the notes sued on, with interest and costs of suit, and 
that the deed was executed to secure the payment of said 
notes, but they could go no further. 

The motion was overruled, and defendant excepted. 


Irwin & McCtarcuey, for plaintiff in error. 


No appearance for defendant. 


Buiecktey, Judge. 


At least two radical misconceptions of law are apparent 
on the face of the declaration. The first is in the notion 
that sections of the Code 1969 and 1970 apply. The second 
is in the notion that where those sections do apply, the deed 
of re-conveyance provided for is to be made before judgment 
is obtained upon the debt. According to the plain words 
of the sections, their provisions are applicable to land only 
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when there is a bond for title, as well as an absolute deed— 
the bond from one party, and the deed from the other. 
Here there was a deed, but no bond. Again, section 1970, 
which was modeled upon section 3654, plainly contemplates 
that the creditor shall retain the title until judgment is ren- 
dered. The title is his security, and if he parts with it to 
the debtor before obtaining judgment, he lets go his special 
security, and leaves the judgment to operate as a general 
judgment only. These views dispose of the case without 
ruling on any of the minor questions made in the record. 
The verdict as to the debt is substantially correct, and ought 
to stand; but as to any special lien enforcable in this action, 
the verdict is contrary to law, and should be set aside. A 
new trial is not needed, but only a modification of the ver- 
dict and judgment as here indicated. It may be that in a 
proper proceeding, the plaintiff below may still use his title 
to recover the land, or to enforce payment of the debt, but 
that question is not before us, and on it we do not volunteer 
an opinion. 
Judgment reversed in part, with directions. 


Henry C. Horsrook, plaintiff in error, vs. Smmiman Daviv- 
son, defendant in error. 


. Where A trades to B a promissory note, before due, for land, and 
represents that the note is good, and secured by a mortgage which he 
holds against the maker to secure its payment and the payment of 
other notes retained by A; and without B’s consent, trades off the 
mortgage for stock to the maker thereof—canceling and annulling 
the same—and the maker of the note is sued to insolvency and 
bankruptcy: 

Held, that A is responsible to B for the value of the note. 


Promissory notes. Contracts. Sales. Before Judge 
Crawrorp. Taylor Superior Court. April Term, 1877. 


Reported in the opinion. 
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W.S. Wat tacg, for plaintiff in error. 
No appearance for defendant. 


Jackson, Judge. 


This was asuit brought by Davidson against Holbrook for 
the recovery of the value of a note which Holbrook had 
traded to Davidson for a tract of land. There were several 
counts in the declaration. That on which the case appears 
to have turned, was to the effect that Holbrook represented 
to Davidson that he held a mortgage which abundantly se- 
cured this note and others which he held on the same per- 
son, a man by the name of Potter, and that this note traded 
to Davidson was good and perfectly secured by the mort- 
gage, and that Holbrook would so use the mortgage as to 
secure the note; but that Holbrook had parted with the 
mortgage to said Potter, annulling and canceling the same 
without the consent of Davidson, and Potter was insolvent 
and sued to insolvency. 

The plea of the defendant was, in substance, that he did 
trade the note, and did say that he held certain securities, 
but that he was to use them in the best manner he could to 
secure his own notes and that which he traded to Davidson, 
and that he traded the securities to Potter for stock in a 
certain company, and offered Davidson his proportionate 
part thereof, and he refused it. On the issue made on these 
pleadings, the parties went to trial, and the jury found for 
the plaintiff. The defendant moved for a new trial, it was 
refused, and the defendant excepted. 

The evidence was somewhat conflicting, but the weight is 
with the verdict. Two letters, one dated in 1870, just be- 
fore the trade, and the other in 1872, from Holbrook to 
Davidson, show that the plaintiffs account of the transaction 
is correct. The proof is clear that Holbrook held a mortgage 
on Potter and traded the mortgage; that he did not record 
it; that thereby it was not available, as he himself said, and 
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hence he traded it for the stock in a company formed by 
Potter on the basis of the very property on which Holbrook 
held the mortgage ; that the mortgage, if recorded and fore- 
closed, would have paid the note traded to Davidson, and 
the other notes held on Potter by Holbrook, three times 
over ; and on the main issue, whether or not Davidson agreed, 
at the time of the trade, that Holbrook should dispose of the 
mortgage otherwise than to collect the money on the notes 
secured by it, in the regular way, the evidence is a little con- 
flicting between the plaintiff's oath and the defendant’s, but 
the plaintiff swears positively, and the defendant hesitatingly, 
even on that point. Holbrook has the land, and has never 
paid for it, and represented the note on Potter to be good 
and secured by the mortgage, and afterwards traded the 
mortgage off, and Potter has been sued to insolvency. If 
the jury believed the plaintiff's version, it is a strong case 
for him; and they had the right: to believe his version. 

In respect to the charge of the court, as set out in the 
record, it submitted the issue fairly and fully to the jury, 
and as the presiding judge is satisfied with the verdict, we 
decline to interfere. Especially as the decided weight of 
the evidence sustains it in our own judgment. 

Some points were made on the charge, but the judge in 
certifying the bill of exceptions qualifies their correctness as 
set out in the motion; and even if given as defendant rep- 
resents them, we think they hardly influenced the finding. 
Besides, the only objection is, that the charge on the points 
excepted to is hypothetical, and not supported by evidence, 
whereas we think there is evidence on which to base the 
charge as excepted to. 

The facts make a case where the verdict is right in law 
and equity, and ought to stand. 

Judgment affirmed. 
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Wu T. Apams, plaintiff in error, vs. Joun H. Warxker, 
defendant in error. 


A judgment rendered by the court for a definite amount should not be 
set aside because it fails to state that it is for the plaintiff against the 
defendant, where the declaration sets forth a cause of action and the 
parties thereto. 


Judgments. Practice in the Superior Court. Before 
Judge Citark. Sumter Superior Court. April Term, 1877. 


Reported in the decision. 


J. R. McCresxy; J. A. Anstey; B. P. Hotus, for plaintiff 


in error. 
W. A. Hawkus, for defendant. 
Warner, Chief Justice. 


This was a motion to set aside a judgment, which motion 
the court overruled, and the defendant excepted. It ap- 
pears from the record and bill of exceptions, that at, the 
April adjourned term of Sumter superior court, the follow- 
ing judgment was entered upon a declaration regularly 
filed and pending in said court: “There being no issuable 
plea filed in ¢tizs case on oath, judgment is rendered by the 
court for two hundred and ninety-seven dollars and ninety- 
nine cents, principal, with the sum of ninety dollars and 
thirty cents for interest to date, and the sum of dollars 
and——cents for costs. April adjourned term, 1872. June, 
1872. J. M. Clark, J. 8. C., 8. W. C.” 

The objection to the judgment insisted on here is, that it 
does not recite that it is rendered for the plaintiff against 
the defendant, but the declaration in which the note and the 
amount due thereon is correctly set forth, was before the court 
when it refused the motion to set aside the judgment. That is 
certain which can be made certain. By reference to the de- 
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claration upon which the judgment was entered, and which 
constituted a part of the proceedings in the case, it could 
be readily ascertained who was the plaintiff and who was 
the defendant, and the judgment was entered up in favor 
of the plaintiff against the defendant in that case; there- 
fore there was no error in refusing to set aside the judg- 
ment. 
Let the judgment of the court below be affirmed. 


W. R. West, plaintiff in error, vs. Tuomas R. Bennerr, 
defendant in error. 


An absolute deed to land, made in 1874, as security for a debt, passed 
the legal title, though the debtor’s wife did not consent to it, and 
though the debtor retained possession, taking bond for titles from 
the creditor, obligating the latter to reconvey on payment of the debt. 
A homestead in the land, set apart in 1876, on the application of the 
debtor’s wife, is no defence to ejectment at the suit of the creditor 
against the debtor, brought after the debt became due. — In equity, 
the conveyance is only a mortgage, but it passed the legal title, and 
the debtor’s remedy is to redeem. 


Ejectment. Deeds. Mortgage. Homestead. Before 
Judge Wricut. Mitchell Superior Court. May Term, 
1877. 


Reported in the opinion. 
Davis & Lyon, by brief, for plaintiff in error. 
D. H. Pops; R. N. Exy, for defendant. 


Biecktey, Judge. 


In complaint for land, the plaintiff's title was a deed from 
defendant, dated October 17, 1874. This deed was an ab- 


solute conveyance; and on the day of its date, the plaintiff 
82 





508 SUPREME COURT OF GEORGIA. 


West vs. Bennett. 


made to the defendant a bond for titles, conditioned to con- 
vey the land to the defendant, on the payment of two hun- 
dred and fifty dollars, due one year thereafter, and called 
purchase money. In reality, this debt was created by a 
loan of two hundred dollars, at an interest of twenty-five 
per cent. per annum, and the conveyance was made as secu- 
rity for the debt. In January, 1876, the land was set apart 
as a homestead, on the application of the defendant’s wife, 
she not having consented to the deed by which her husband 
conveyed to the plaintiff, (his creditor). In April, 1876, 
the plaintiff, who had never been admitted into possession, 
brought his action for the premises. The facts were pleaded 
by the defendant specially, and the case turned on the ques- 
tion whether or not the debt must be paid or tendered, in 
order to prevent a recovery on the deed. The court ruled 
that either payment or tender was necessary, and the plain- 
tiff had a verdict. The defendant moved for a new trial, 
and the judgment overruling the motion was excepted to. 

Apart from the question of homestead, the deed would 
enable the plaintiff to recover. 54 Ga., 45; 55 b., 650, 
412, 691; 57 Zb., 601. On what estate did the homestead 
proceedings take effect? On such estate as the debtor had 
in the land. That estate was purely equitable, and consisted 
of the right to redeem the legal title, on payment of the 
money as security for which he had passed that title to his 
creditor. When the right to redeem is in question, equita- 
ble principles are applied, and a deed, though absolute, will 
be treated as a mortgage. But thus dealing with it does not 
involve any concession that the legal title did not pass. It 
did pass, and for that very reason the necessity arises for 
invoking principles of equity. This was so before the 
act of 1871 (Code, $§1969, 1971,) was passed. That act was 
not required for the mere purpose of enabling a debtor to 
pass the legal title as security. It had further objects, one 
of which, as declared in the 1971st section of the Code, 
was to prevent liens from attaching on the property while 
title was held by the vendee. Another object may have 
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been to restrict the right of redemption to the time speci- 
fied in the contract. Compliance with the contract “ac- 
cording to the terms” thereof, seems to have been contem- 
plated. Perhaps, as the act originally stood, time was of 
the essence. Finally, it is not improbable that by virtue of 
the act, the wife might bear some relation to a transaction 
under it, which she would not bear to a similar transaction 
before the act was passed. Doubtless, she would be allowed 
to redeem the same as her husband. But one or the other 
must redeem, whether an absolute deed be made under the 
act, or under the law as it stood prior to this new legisla- 
tion. 
Judgment affirmed. 


James Farmer, trustee, plaintiff in error, vs. Jesse McDon- 


ALD, defendant in error. 


. Lots of land covered by deed to a minor son are not the property of 
the father, so as to authorize the latter to convey to another the right 
to overflow such lots, though the father may have exercised other 
general acts of ownership over the land, the deed to the minor hav- 
ing been legally recorded. 

. A parol easement to overflow land by adding eighteen inches to the 
height of a dam twelve feet high, will not, after such dam has 
washed away, entitle the transferee of the easement to erect a new 
dam sixteen feet eleven inches high, but such transferee will be re- 
sponsible in damages for the overflow caused by the new dam. 

3. The amount of damage is a question for the jury, and where the evi- 
dence, though conflicting, is sufficient to sustain the verdict, this 
court will not reverse the presiding judge in refusing to grant a new 
trial on the ground that the verdict is against the weight of evidence. 


Minors. Parent and child. Easements. Damages. New 
trial. Before Judge Lester. Lumpkin Superior Court. 
April Term, 1877. 


Reported in the opinion. 





510 SUPREME COURT OF GEORGIA. 


Farmer, trustee, rs. McDonald. 








W. P. Puice, for plaintiff in error. 
Wier Boyp; Frank Haratson, for defendant. 
Jackson, Judge. 


This was an action of trespass for damage to a tract of 
land, brought by McDonald against Farmer, who was trus- 
tee for certain parties engaged in digging goid. 

The defendant had erected a dam for the better operating 
the mining works of his company; this dam backed water 
upon a lot of land owned by McDonald, and McDonald sued 
defendant, Farmer. The jury returned a verdict for the 
plaintiff for one hundred and twenty odd dollars. Farmer 
moved for a new trial, it was denied him, and he brought 
the case here for review on the ground that the verdict is 
against the law and the evidence. 

1. The plaintiff proved title to the lot in question and the 
erection of the dam sixteen feet eleven inches high in 1875, 
and the consequent overflow of the lot and damages. The 
defendant set up a deed from one Thomas, the father-in-law 
of McDonald, conveying a certain lot to erect the dam upon, 
and the easement of overflowing the lands belonging to 
Thomas lying above the lot on which the dam was—the dam 
to be seventeen feet high. The plaintiff replied that Thomas 
owned another lot between the dam and his, but never owned 
his lot. It was in proof that this lot was the property of a 
minor son of Thomas, granted to the son by deed, recorded 
in due time, and that though Thomas did rent it out, it 
never belonged to him; that he never had any color of title 
thereto at any time, and hence the easement he conveyed did 
not cover this lot, but only his own land. We think that 
this reply was conclusive as to the easement conveyed by 
Thomas in the deeds given by him to the vendors of Farmer. 
McDonald held the title of the minor, regularly conveyed 
to him by the said minor, and others interested in it, when 
the minor became of age; and the father of the minor, 
though he had cultivated and rented out.the land of his son, 
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had no title to it, and acquired none by such general acts of 
ownership—he having no written color of title. The minor’s 
deed was of record, and the purchaser of the easement thus 
had notice that this lot was not covered by the conveyance 
of Thomas. . 

2. The defendant also relied upon a parol lease granted 
by McDonald himself to the former proprietor of the gold- 
mill, and transferred with the mill to him. The dam, in 
respect to which this parol easement was given, was washed 
away, and this new dam, which caused the overflow, built 
in its stead. It becomes unnecessary, from the facts here, 
to consider the effect of the washing away of the dam upon 
the easement, or to examine the cases bearing upon that sub- 
ject, and upon the power to revoke the parol license, in 14 
Ga., 4; 24 Zb., 182; and 45 7b., 339. Because the proof is 
clear that the original dain was twelve feet high, and the 
easement granted in parol by McDonald to the vendor of 
Farmer was to increase its height only sixteen or eighteen 
inches more, and to authorize only such a flow of back water 
as a dam of that height would occasion; and the proof is 
equally clear that the new dam built by Farmer is sixteen 
feet and eleven inches high, some two or three feet higher 
than McDonald’s parol grant of easement authorized. The 
suit was for damage caused by the backing of water by the 
new dam, sixteen feet eleven inches high, a dam not author- 
ized at all by the parol easement or license of McDonald; 
and hence the defendant is not protected for the overflow 
by that parol license or easement. 

3. The only remaining question is the amount of damage. 
There was evidence to authorize it, and while it was con- 
flicting, the jury have passed upon it and settled it; and, in 
accordance with our settled practice, we will not control 
them and the presiding judge on such a question of fact. 

We therefore affirm the judgment. In respect to the 
ruling out evidence of McDonald’s getting some of the 
money liis father-in-law received for the written easement 
he conveyed, in right of his wife, we think it was properly 
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excluded, because it was not shown, or offered to be shown, 
that he got it otherwise than as an heir of Thomas in right 
of his wife. Indeed, the words, “in right of his wife,” 
which were the words that the defendant offered to prove 
by the witness were used to indicate how he got the money 
or part of it, would show that he got it as heir of Thomas, 
and would preclude the idea that he received it in payment 
for the easement of overflowing his own lot. 


Wittiam Harrison, plaintiff in error, vs. Mary J. SHorter 
et al., defendants in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.] 
. Petition for removal of cause from state to federal court, must show 
that opposite party is citizen of state in which suit was brought. 
. Does a claim case, originating under our statute, come within pro- 
visions of act of congress as to removal of cases? Quere. 


United States Courts. Removal of causes. Before Judge 
Crawrorp. Quitman Superior court. November Term, 
1876. 


Reported in the decision. 


W. A. Hawkis; B. P. Horus; S. H. Guerry ; Guerry 


& Son, for plaintiff in error. 
A. Hoop, for defendants. 


Warner, Chief Justice. 


This was an application to the superior court of Quitman 
county by the claimants, in a claim case pending in that 
court, to transfer the same to the circuit court of the United 
States, under the act of congress, the claimants being citi- 
zens of the state of Alabama. The court granted an order 
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for the removal of the case, and the plaintiff in ff. fa. ex- 
cepted. 

1. The application to remove the case was made under the 
639th section of the revised statutes of the United States, 
which provides for the removal of cases from the state 
courts to the United States circuit courts, upon the grounds 
therein stated, “when the swt is between a citizen of the 
state in which it is brought and a citizen of another state.” 
There is no allegation in the petition for the removal of the 
case, nor in the affidavits annexed thereto, that the plain- 
tiff in the case is a citizen of the state in which the suit 
was brought and is now pending. To authorize the removal 
of the suit under the act of congress, it must be a suit be- 
tween a citizen of a state in which it is brought and a citizen 
of another state. The petitioners allege that they are citi- 
zens of another state, to-wit: of the state of Alabama, but 
do not allege that the plaintiff is a citizen of the state in 
which the suit was brought and is now pending; and, for 
that reason, the order for the removal of the case was error. 

' 2. According to the ruling of the supreme court of the 
United States, in the case of Bank vs. Turnbull & Co., 16th 
Wallace’s Rep., 190, it is extremely doubtful, whether a 
claim case, as authorized by the laws of this state, is such a 
suit as was contemplated by the act of congress so as to en- 
able the claimants therein to remove it into the circuit court 
of the United States. 

Let the judgment of the court below be reversed. 


Atrrep Sarru, plaintiff in error, vs. Tae Stare or Grorat, 
defendant in error. 


1. After the jury have dispersed, with the prisoner’s consent, leaving 
the verdict with the foreman, to be returned by him into court, it is 
not indispensable that the prisoner should be present when the act 
of return takes place in pursuance of the consent; and though he 
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be confined in jail at the time, the verdict will not, on that account, 


be illegal. 
. Words or threats are not provocation sufficient to reduce a homicide 


to manslaughter. 
. The evidence was such as authorized the verdict, and the newly dis- 


covered evidence was cumulative only. New trial was properly 
refused. 


Criminal law. Practice in the Superior Court. Verdict. 
New trial. Before Judge Ctarx. Sumter Superior Court. 
October Adjourned Term, 1876. 


Smith was charged with the commission of the offense of 
an assault with intent to murder. The jury found him 
guilty, but recommended him to the mercy of the court. 
He moved for a new trial, but the court overruled the mo- 


tion; whereupon he excepted. 
The remaining facts, so far as material, appear in the 


opinion. 


W. A. Hawkins; J. R. McCiesxy; Smmmons & Smmoons, 
for plaintiff in error. 


C. B. Hupson, solicitor general; B. P. Hottts, for the 
state. 


Biecktey, Judge. 


1. There was a consent for the jury to disperse after the 
verdict was agreed upon, and for the verdict to be returned 
into court by the foreman next morning. This, in effect, 
was to bring the trial to an end when the jury made a 
verdict and separated. 49 Ga.,458. From that time forth, 
the strict legal harness was off, and the consent was to have 
its consequences, one of which was, that the right to poll 
the jury was gone. 6 Ga., 458; 36 Zb., 380. The waiver 
of that right was a necessary incident of the consent, after 
the jury had separated in pursuance of instructions from 
the court, founded on the same. It was, doubtless, an ir- 
regularity to receive the verdict in the absence of the pris- 
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oner. He ought to have been brought from the jail, so as 
to be present at the reception. But we think it was merely 
an irregularity, and that no matter of substance was involved. 
Having surrendered his right to poll the jury, no other of 
any value to him remained, for the exercise or protection 
of which his presence was important. Had he been in 
court, the result must have been the same as it was. Noth- 
ing took place in his absence, but the mechanical act of 
receiving the verdict, as the consent had provided it should 
be received.. If he had been present, the act would have 
been no less mechanical. In Wolan’s case (53 Ga., 187; 55 
Ib., 521,) the event contemplated did not happen. 

2. The request to charge, which the court refused, was 
not legal. It was in these terms: “If the assault was made 
in a fight that was provoked by words, threats, or blows, and 
in the midst of the excitement of the fight, then, had kill- 
ing ensued, it would not have been murder.” Words and 
threats are here put on an equal footing with blows; where- 
as, the Code declares (section 4325) that provocation by 
words or threats shall, in no case, free the party killing from 
the guilt of murder. 

3. The conviction was not unwarranted by the evidence, 
though there was much evidence that tended to show the 
prisoner acted throughout in the character of peace-maker. 
The newly-discovered evidence represents him in the same 
amiable light, and is, therefore, cumulative upon the great 
mass of testimony which he introduced at the trial. It 
adds another witness to substantially the same array of facts, 
but this is all. We think there is no probability that it 
would produce a different verdict. 

Judgment affirmed. 
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Davin A. Newsom, administrator, plaintiff in error, vs. Ricu- 
ArD G. Carton, administrator, defendant in error. 


Regular and fair sale to pay the debts of the intestate, under an order 
of the court of ordinary, of the property of intestate, as it divests 
the lien of judgments on the property and transfers such lien to the 
proceeds of the sale in the hands of the administrator, so also will it 
divest the lien of mortgages from the mortgaged property and trans- 
fer that lien to the fund that property brought. Hence, it is a good 
defense by an administrator to the application to foreclose that the 
land had been regularly sold to pay debts by the order of the court 
of ordinary; the mortgage creditor must pursue the money in the 
hands of the administrator, who must pay him out of that money 
according to the priority of his mortgage lien. 


Administrators and executors. Mortgages. Before Judge 
Bartterr. Greene Superior Court. September Adjourned 
Term, 1876. 


Reported in the opinion. 


E. C. Kiynesrew, by Z. D. Harrison, for plaintiff in error 


No appearance for defendant. 


Jackson, Judge. 


Newsom administered upon the estate of John T. Carlton, 
having married his widow, and her letters having abated. 
Among the effects of his intestate there was a mortgage 
on Travis C. Carlton’s land. Travis C. was dead, and 
Richard G. Carlton was the administrator on his estate. 
Newsom instituted suit to foreclose the mortgage. Carlton, 
administrator, defended the suit. The jury found for the 
defendant, and Newsom moved for a new trial. This mo- 
tion was overruled, and Newsom excepted. 

It appears from the record that the mortgage sought to 
be foreclosed was dated the 3d of January, 1866, and the 
plaintiff proposed to show by Mrs. Newsom that it was ex- 
ecuted on the 1st of January, 1866. The court rejected the 
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evidence. The same thing was then proposed to be proven 
by Mrs. Carlton, the widow of Travis C. Carlton, by a con- 
versation between her husband, when in life, and Richard 
G. Carlton, his administrator. This was also rejected. It 
further appears from the record that the estate of Travis C. 
Carlton, including the mortgaged property, had been fully 
administered before the petition and rule nisz to foreclose 
was entered in this case. 

The motion for a new trial was based upon two grounds, 
in substance, first, that the court erred in rejecting the proof 
of the date of the mortgage ; and, secondly, that the verdict 
were against law and evidence. 

In the view which we take of the case, it is unnecessary 
to consider the question made on the rejection of the evi- 
dence. The record discloses the fact that the entire estate, 
land and other property mortgaged included, was fully ad- 
ministered by the administrator of Travis C. Carlton before 
the proceedings to foreclose were instituted. The mortgaged 
property was sold by the administrator, by regular order 
and judgment of the ordinary, according to law. This di- 
vested the lien of the mortgage on the land, and transferred 
that lien to the fund—the proceeds of the land. 

It has been so ruled repeatedly in the case of judgments 
in general, and we cannot well see any valid distinction 
which would take mortgage liens out of the rule. As to 
judgment liens being divested by administrators’ sales, see 
45 Ga., 585; 46 7b., 389; 49 7b., 274; 56 7b., 444. This 
land was sold to pay debts. 

If Newsom’s mortgage has a lien, it is upon the money 
in the hands of the administrator of Travis C. Carlton, and 
he can pursue that money, the fruit of the mortgaged prop- 
erty, without foreclosing the mortgage. 

By the Code, mortgages are to be paid by the administra- 
tor just as judgments are, the only difference being that the 
priority of the mortgage lien attaches only to the proceeds 
of the mortgaged property, while the judgment lien attaches 
to all the proceeds of the estate, in the case of its having 
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been administered. Section 2533, paragraph 5, enacts that 
as the fifth rank, judgments, mortgages and other liens cre- 
ated in the lifetime of the deceased are to be paid according 
te their priority of lien—mortgages and other liens on spe- 
cific property to be preferred only so far as such property 
extends. So that it is the duty of the administrator to pay 
the mortgage without waiting for its foreclosure. The lan- 
guage of the statute is, “judgments, mortgages and other 
liens ;” not mortgage judgments or mortgages foreclosed or 
after foreclosure. So, as the administrator is bound to pay 
the mortgage according to its priority, out of the proceeds 
the property brought when sold, it would seem that the lien 
is divested from the land and transferred to the fund, and 
that there is no need of putting the estate to the expense of 
the foreclosure, the mortgage itself constituting the lien 
whose priority the administrator must respect and pay. 

Hence, after a fair sale, and where the property brought 
full price, as in this case, so far as the record discloses, it is 
too late for the mortgagee to go upon the land. The sale 
by the administrator divested the lien of his mortgage and 
transferred it to the proceeds in the hands of the adminis- 
trator. As the administrator in the case at bar simply re- 
sisted the foreclosure—as that was the only issue, and could 
be the only issae—we think that the verdict and judgment 
for the defendant were right. 

If, as is hinted in the evidence or charges of Newsom, the 
administrator of Travis C. Carlton has acted illegally and 
fraudulently, in paying the proceeds of this mortgaged prop- 
erty to a mortgage held by himself, which was, in reality, of 
the same date with Newsom’s, and should have shared there- 
fore with it, Newsom has his remedy by going upon the 
fund in Richard G. Carlton’s hands, as administrator, by 
suit against him ; and if he can sustain the charge by compe- 
tent proof, he can recover his pro rata share of the proceeds 
of the mortgaged property. Our ruling in this case is simply 
this: that, as the land was regularly and fairly sold by the ad- 
ministrator to pay debts, the purchaser thereof got title free 
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from mortgage liens ; and those liens are transferred to the 
proceeds of the sale; and therefore the mortgage cannot be 
foreclosed against land thus administered. 

It is true that this court held, in 55 Ga., 607, that an un- 
foreclosed mortgage could not claim money in the sheriff's 
hands; but that is because the sheriff had no process to col- 
lect for that mortgage until he hada fi. fa. It was held’ 
also, in 55 Ga., 627, that he had a superior equity before 
foreclosure, to the fund remaining in the sheriff’s hands after 
paying fi. fas., and could secure that fund by being made a 
party to the rule. The distinction here is, that the admin- 
istrator administers the whole property, and the statute 
requires him to pay mortgages. 

In the cases last cited, the ruling is, that, on a naked 
money rule, the unforeclosed mortgage could not take ; but 
if pleadings in equity are properly made to the rule, the 
mortgagee would be heard, and his rights and equities, ac- 
cording to the priority of his lien, adjusted equitably. And 
to this effect is the case of DeGive vs. Lewis, 52 Ga., 588. 

But, in the case of an administrator’s sale, and when the 
proceeds are in his hands, the Code, sections 2533, directs 
him to pay the mortgage out of such proceeds. If the stat- 
ute had directed the sheriff to pay the mortgage, no court 
could have held that it ought not to have been paid. 

Judgment affirmed. 


Joun E. Jones e¢ al., committee, et al., plaintiffs in error, vs. 
Jounson & Smrra ef a/l., defendants in error. 


The creditors of an insolvent firm, for the purpose of stopping litiga- 
tion, etc., entered into an agreement providing for the distribution 
of the funds of the debtors through a committee appointed from their 
own body. The court in which the litigation over such funds was 
pending, adopted the said agreement, and ordered that the same be 
taken as an interlocutory degree, and that the original case stand 
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upon the docket for further order. A portion of such creditors pe- 
titioned the court to compel the committee to allow certain claims. 
The committee and certain other creditors demurred to the petition. 
The demurrer was overruled, and they brought the decision, by writ 
of error, to this court: 

Held, that whether the committee be considered as acting in the capacity 
of receivers, or of creditors, their conduct was subject to the order 
of the court on the final hearing, and therefore the writ of error was 
prematurely brought. 


Judgments. Practice in the Supreme Court. August 
Term, 1877. 


Reported in the opinion. 


Lanier & Anperson, Hirt & Harnrts, for plaintiffs in 
error. 


Wurrrte & Wuarrrte; G. W. Gustin; W. A. Provuprir, 


for defendants. 


Warner, Chief Justice. 


This case came before the court below on the petition of 
the complainants for-the court to compel the committee to 
allow their respective claims on the fund in their hands, un- 
der the following annexed agreement, which the petitioners 
allege said committee refused to do, the said agreement be- 
ing signed by the creditors of Burr & Flanders, including 
the petitioners : 


“ GrorGgiA—Bibb county : 


“The undersigned, creditors of Burr & Flanders, for the 
purpose of stopping the litigation growing out of their fail- 
ure, and of distributing the fund and releasing them, do 
make the following agreement : 

“1. The individual property of C. M. Wily shall be ap- 
plied to his individual debts, not counting as such any of his 
indorsements or acceptances of Burr & Flanders. 

“2. The cases in bankruptcy are to be withdrawn, and 
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the costs of the cases in bankruptey, as well as those in the 
state courts, shall be paid out of the fund in hand—each 
party to pay his, or their own, lawyers’ fees. 

“3. The fund in hand, after payment of expenses, shall 
be divided between the creditors of Burr & Flanders in the 
following proportion, to-wit: the general creditors of Burr 
& Flanders shall draw two-tenths and the secured creditors 
shall draw three-tenths, and the same rule shall be extended 
to any funds to be hereafter realized. The secured creditors, 
or those recognized as such, are the Central Railroad and 
Banking Company, about dollars; the Capital Bank, 
about dollars; and the Macon Bank and Trust Com- 
pany, about dollars, the precise amounts to be ascer- 
tained by the committee. 

“4, All claims against Burr & Flanders shall be presented 
to the committee appointed by the meeting, which commit- 
tee shall proceed to ascertain the precise amount of the 
claims, with interest to be caleulated upon all of them up to 
the first day of January, 1875; any person having demands 
against Burr & Flanders, against which they have sets-off, 
the balance due them shall alone be counted as a debt, and 
parties holding collaterals in possession shall give credits for 
the amounts which may have been collected, and also for 
the value of those remaining on hand, or they shall return 
the collaterals to be thrown in the general fund, and then 
take their share as unsecured creditors to this extent. 

“5. Charles M. Wily to be released and discharged from 
all his indorsements or acceptances of Burr & Flanders, and 
Burr & Flanders‘to be discharged from all their liabilities 
to those creditors, but none of the parties shall claim any 
homestead or exemption of personalty out of the funds of 
Burr & Flanders. 

“6. The funds belonging to Burr & Flanders shall be dis- 
tributed as early as practicable in the proportions above 
specified, and for this purpose the fund shall be withdrawn 
from the city bank and ‘placed in the hands of the commit- 
tee appointed as aforesaid for distribution, either by an or- 
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der of the court, or check of the receiver, to whose credit it 
is now deposited. 

“7. Henry L. Jewett, John E. Jones and Richard A. 
Cubbedge are hereby appointed a committee of the creditors 
with power as herein specified; in cases of disagreement 
among the committee, as to the amount of claims, or their 
priorities, such cases shall be referred to Judge J. J. Gres- 
ham, whose decision shall be final. 

“ This committee shall take charge of and sell the mill 
property to the best advantage and collect the remaining 
assets, and from time to time make distributions of the same, 
under the rule and proportions aforesaid ; and the commit- 
tee shall have full power to compromise all claims due to 
Burr & Flanders so as to bring the whole matter to a close 
as early as practicable, as well as any claim which may be 
presented for bringing the money into court.” 

The court passed an order adopting the aforesaid agree- 
ment of the creditors, and further ordered that the same be 
taken as an interlocutory decree, and that the original case 
stand upon the docket for the further order and decree of 
the court. The committee, and other creditors of Burr & 
Flanders, demurred to the petitioners’ petition on several 
grounds, which was overruled, and they excepted and brought 
the case up to this court. Whether we consider the com- 
mittee in the character of receivers of the assets of Burr & 
Flanders, or as auditors to adjust the claims of their credi- 
tors thereto, still they were the officers of the court, and 
their conduct was subject to the order and decree of the 
court upon the final hearing of the cause. The original 
suit in which the action of the committee is complained of 
by the petitioners in their petition, being still pending in the 
court below, the judgment of the court overruling the de- 
murrer thereto, was prematurely brought to this court. 
Code, § 4250. 

Let the writ of error be dismissed. 
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Awnprew J. Snrru, plaintiff in error, vs. Frank M. McLen- 
pon, sheriff, defendant in error. 


. When an attachment for contempt is issued on a rule absolute, un- 
der section 3956 of the Code, after return into the clerk’s office of a 
prior execution levied on land, the execution and the levy are both 
Suncetus officio. It is not indispensable to the legality of the attach- 
ment, that the levying officer should have made an entry dismissing 
or otherwise disposing of the levy. 

. When the original rule nist against an attorney at law requires cause 
to be shown, both against making the rule absolute and against 
being attached for contempt, an attachment may be ordered when 
the rule absolute is granted. 

3. After rule absolute and before attachment, the voluntary bankruptcy 
of the attorney, and the usual assignment of his effects, will not 
prevent the attachment from issuing. Nor will the pendency of the 
bankruptcy proceedings protect him from arrest and imprisonment 
by virtue of the attachment; nor will a judge, at chambers, dis- 
charge him on habeas corpus because he testifies that he is utterly 
unable to pay the amount of the rule, or any part thereof. 

. The imprisonment of a faithless attorney for contempt, committed 
by failing to respond to his client on a rule absolute for the money 
of his client which he has collected and not paid over, is not im- 
prisonment for debt, and is not prohibited by the constitution. 

. When the court has granted a rule absolute and ordered attachment 
to issue, no further order from the judge is necessary; and the clerk, 
not the judge, should issue the attachment. 

3. On habeas corpus at chambers, it is not competent to inquire into the 
truth of the facts adjudged by the rule absolute. 


Habeas corpus. Attachment. Contempt. Executions. 
Bankrupt. Attorney and client. Constitutional law. Be- 
fore Judge Crarx. Webster County. At Chambers. May 
18, 1877. 


Reported in the opinion. 


Hawkins & Hawkins; Cook & Crisp, for plaintiff in 
error. 


Gurrry & Son, for defendant. 
33 
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Biecktey, Judge. 


Judge Ciark, sitting at chambers, in Americus, Sumter 
county, heard a writ of habeas corpus and the return thereto, 
the object of the proceeding being to free from imprison- ° 
ment in the jail of Webster county, an attorney at law, 
who was in custody under an attachment founded upon a 
rule absolute granted by Webster superior court. Dis- 
charge under the writ was denied, and the prisoner was re- 
manded. This is assigned as error. 

From the record, it appears that the proceedings prior to 
application for the writ of habeas corpus, were as follows: 
At March term, 1873, of Webster superior court, a rule 
nisi was granted against the attorney, at the instance of one 
of his clients, calling upon him to show cause why he should 
not pay over certain money which (as was alleged) he had 
collected for the client, or why the rule should not be made 
absolute, “and he be attached for contempt of court.” The 
attorney answered, denying that he had collected the money. 
The answer was traversed, and a verdict sustaining the 
traverse was rendered. On that verdict, the court, on the 
1ith of October, 1875, made the rule absolute, ordering the 
money to be paid over in five days, and in default of pay- 
ment, that the clerk issue an attachment in terms of the 
law. This was affirmed in the supreme court, (see 58 Ga., 
121). The clerk of Webster superior court, on the 23d of 
October, 1876, issued a fier? factas upon the rule absolute, 
and the same was, on the 31st of October, levied by the 
sheriff upon certain land as the property of the attorney, the 
property, according to the sheriff's entry, being pointed out 
by the client. No disposition of this levy appears. The 
property was of sufficient value to pay the debt. On the 
8th of January, 1877, the attorney was duly adjudged a 
bankrupt; and on the 13th of the same month, his effects, 
with the usual reservation of exemptions, were assigned by 
the register to an assignee in bankruptcy. On the 11th of 
May, 1877, the clerk of Webster superior court issued an 
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attachment on the rule absolute, the sheriff having previ- 
ously, at the instance of the client, returned the fiert facias 
into the clerk’s office, with no entry thereon, except the 
levy as above stated. On the 12th of May, the attorney 
was arrested on the attachment, by the sheriff, and lodged 
in the common jail of Webster county. 

The petition for habeas corpus was by a third person, on 
the prisoner’s behalf, and was presented on May 15th, 1877. 
It alleged that the imprisonment was illegal: first, because 
execution had been sued out against the property, and lev- 
ied, and the levy not disposed of; second, because the at- 
tachment issued without a rule nis¢ to show cause against it, 
and the prisoner has had no opportunity to show cause why 
attachment should not issue; third, because of the adjudi- 
cation of bankruptcy, on his own petition, and the assign- 
ment thereunder of all his estate, real and personal, the 
proceedings being still pending, and no discharge from his 
debts having yet been granted; fourth, because, under the 
constitution and laws, there can be no imprisonment for debt ; 
fifth, because no attachment for contempt has been issued, 
or ordered to be issued, by the judge of the superior court. 
The sheriff of Webster county, to whom the writ of habeas 
corpus was directed, produced the body, and made a return 
in writing, setting up the attachment as his warrant for the 
arrest and detention. At the hearing, which took place on 
the 18th of May, the prisoner testified that he had no prop- 
erty whatever; that he was unable to pay the debt; and 
that he did not have one cent, and could not raise it. He 
offered to prove that he had not, in fact, collected the money 
for which the attachment issued; which offer was rejected, 
and its rejection is complained of as error. 

1. That the attachment was issued while there was the 
form of a levy upon property, and that levy not, in form, 
disposed of, is an objection of much plausibility and of some 
difficulty. The Code, § 3956, declares that “the plaintiff 
may have either an attachment or an execution issued from 
said rule absolute, and may have either of said processes re- 
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turned, and the other issued at pleasure.” The word re- 
turned, as here used, certainly includes manual delivery into 
the clerk’s oftice, and the question is, whether it necessarily 
means anything more. The statute does not expressly re- 
quire that the sheriff shall make any entry, or that he shall 
do anything to prepare the execution to be returned. On 
looking to 11 Ga., 460, we find that returning an execution 
is held to be a separate and distinct thing from making an 
entry upon it, and that it is an act in pais, and may be proved 
by parol. It was there ruled, that the sheriffs entry of nulla 
bona was not, in its date, even prima facie evidence of the 
time of the actual return of the fi. fa. It would seem to 
follow that an execution may be returned in a way to ex- 
change it for another process, by simply bringing it back to 
the clerk’s office and restoring it to the clerk who issued it. 
This was done in the present case before the attachment 
issued. For perfect regularity, the sheriff ought to have 
dismissed the levy and stated the reason therefor in an ap- 
propriate entry. But his failure to do so was but an irreg- 
ularity, and was an omission that might be supplied by an 
entry nune pro tune. Instead of the levy operating to de- 
feat the attachment, we think the attachment, when issued, 
operated to defeat the levy. When the plaintiff had the 
ji. fa. returned and the attachment issued, he abandoned 
the levy. The jf. fa. itself expired by operation of law, 
and, of course, the levy expired with it. Both of them be- 
came functus officio. 

2. The objection that the attachment issued without a 
rule nist to show cause against it, and that no opportunity 
was afforded to show cause why it should not issue, is an- 
swered by the fact that the original rule nzsi called upon 
the attorney to show cause, not only why the rule should 
not be made absolute, but why he should not be attached 
for contempt of court. This was sufficient. 57 @a., 161. 
In view of the section of the Code above cited, which makes 
the right of the plaintiff to have an attachment a legal conse- 
quence of granting a rule absolute, in any and every case, 
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there would seem to be little or no scope for a rule to show 
eause as to anything beyond the rule absolute. What cause 
could be shown, in the face of the express statutory declar- 
ation that the plaintiff may have either an attachment or 
an execution, and may have one returned and the other 
issued at pleasure / 

3. The bankruptcy of the attorney, on his own petition, 
and the assignment of his effects, other than the exemptions 
allowed by law, and even his inability, according to his own 
testimony, to pay any part of the debt, would not render 
his imprisonment illegal; and that was the sole question for 
trial on the return of the habeas corpus. The imprison- 
ment was under a lawful judgment of the superior court 
of Webster county. The judge, sitting at chambers in an- 
other county, to hear and determine a habeas corpus, could 
not vacate or modify that judgment, or arrest its lawful 
enforcement. If the attorney should obtain a discharge in 
bankruptey, and should make his bona jfide insolvency ap- 
pear to the superior court of Webster, the court of whose 
process he is in ‘contempt, what will, or ought to be, the 
rder of that court in reference to his imprisonment, donee 
not now be anticipated. Absolute inability to pay, when 
made manifest to the reasonable satisfaction of the court 
whose dignity and authority are concerned, will, it is to be pre- 
sumed, have its due influence on that tribunal, in expediting 
his restoration to liberty. Perpetual imprisonment, except 
of the contumacious, whose will refuses to second their 
ability, is not to be contemplated as likely to occur ina 
remedial proceeding by a court of justice. 

4, Imprisonment under an attachment for contempt, to 
compel obedience by an officer of court to a lawful order 
to pay over money which he has collected in the course of 
his official or professional duty, is not imprisonment for 
debt. It is sound disciplinary dealing with an unruly mem- 
ber of the forensic household. One who lives and moves 
within the precincts of the court misbehaves, to the injury 
of a person who has trusted him, and whose confidence he 
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‘has abused, and the court orders him to aniline sons He 
refuses, and the court, as the minister of law, chastens him 
by imprisonment, and endeavors to coerce obedience. It is 
true, he is a debtor; but he is more than a debtor—he is 
an assistant in the affairs of justice, and as such, bears a pecu- 
liar and special relation to the law. Through that relation 
the court acts upon him, treating him, not as a mere debtor 
who will not pay, but as a domestic of the law who refuses 
to obey his master. 

5. What is meant by the fifth point in the petition for 
habeas corpus, is not precisely clear. The attachment, it is 
true, was not issued by the judge; but is not the clerk the 
proper officer to issue such a process? We think so. And 
the suggestion that the judge would have to order it issued, 
is based on no law or practice that we are aware of. There 
was an express order by the court, as a part of the rule ab- 
solute, that an attachment should issue unless the money 
was paid in five days. We cannot suppose that any further 
order was necessary, especially as the Code itself gives di- 
rection in the matter. 

6. Finally, the exclusion of evidence to controvert the 
finding of the jury on the issue of the attorney’s original 
default, was certainly not error. It cannot be that such a 
question was open to inquiry on the hearing of a habeas 
corpus. The rule absolute rested on the verdict, and we 
cannot see how it was possible to go behind the rule abso- 
lute, to say nothing of going behind the verdict. 

Cited for plaintiff in error: Code, $3956; 22 Ga., 375; 
23 Jb., 381; Tidd’s Practice, 1019; Code of 1868, §3555, 
et seqg.; Code, $5010; 44 Ga., 220; 6 Zb., 575; 2 Kelly, 
220; 26 Ga., 139; 1 Bailey, 605; 8 Cu: 156; 8 Bank. Reg.» 
312; 4 Jb., 667; Bankrupt Manual, 62, clause 119; 5 Ired., 
259; 38 Ga., 75; 57 Lb., 24. 

For defendant: Code, §§407, 3949; 1 Bailey, 605; 2 
Kelly, 220. 

Judgment affirmed. 
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Stowman Wyny, plaintiff in error, vs. F. S.C. Bryce, guar- 
dian, defendant in error. 


1. This court will not reverse the judgment of the judge of the superior 
court in overruling the exception to an auditor’s report, that the au- 
ditor disallowed a claim of the guardian for $72.00, expenses in- 
curred in sending the ward out of this state and beyond the jurisdic- 
tion of its courts of ordinary and chancery, in order to prevent her 
marriage against the guardian’s wishes, the exception being before 
the judge without a jury, by consent, and the evidence disclosing 
no valid objection'to the man whom the ward wished to marry. 

. A creditor who fails to notify the executor of his debt against the 
testator until the legacies have been all paid and the estate settled up, 
can recover from a legatee who has received her legacy only her pro 
rata share of the debt, though the other legatees are without the state 
and the creditor is a Georgian, and the debt was contracted in Geor- 
gia; and if her guardian, who was the executor of the will, after he 
has divided the estate among all the legatees, and received and re- 
ceipted for his ward’s legacy as her guardian, shall pay the whole 
debt, he will be allowed only her pro rata share as a charge against 
the ward—there being no evidence as to the solvency or insolvency 
of the other legatees. 


Guardian and ward. Legacies. Debtor and creditor. 
Before Judge Bucuanan. Carroll Superior Court. April 
Term, 1877. 


Reported in the opinion. 


Austin & Harris, by Ferrett & Lonetey, for plaintiff 
in error. 


C. W. Masry, for defendant. 
Jackson, Judge. 


Bryce was appointed guardian of his wife in place of 
Slowman Wynn, the former guardian, and cited the latter 
for settlement before the ordinary. From the judgment of 
the ordinary an appeal was taken to the superior court. The 
matters in dispute in the first guardian’s account were re- 
ferred to an auditor, who reported a certain sum due, and 
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to this report two exceptions were taken, which were re- 
ferred to the judge without a jury, who decided against 
both and in favor of the auditor’s report ; and to the decis- 
ion of the judge sustaining the report the defendant ex- 
cepted, and the case is thus brought before us. 

1. The first exception is to the refusal of the auditor to 
allow the guardian $72.00 expenses for sending his ward, 
under care of his son, to South Carolina to an aunt of hers. 
The reason given for so sending her out of the state was 
the fact that she wished to marry, at fifteen years of age, 
aman disapproved of by the guardian ; but no grounds or 
reasons of opposing her marriage with him are given. We 
doubt the power of a guardian to send a ward, always under 
charge of the court of chancery, beyond its jurisdiction. At 
all events, we will not control the auditor and judge in re- 
fusing to allow the charge, unless other good reasons, above 
the whim and caprice of the guardian, or the age of the ward 
—fifteen—or the fact that there was no female in his home, 
were assigned for sending her out of the state. It seems, 
from a report of a branch of this controversy, when here 
before—50 Ga., 332—that the present guardian and hus- 
band of the ward, was the contemplated husband objected to 
by the former guardian, and that the purpose of her removal 
to South Carolina was thwarted anyhow, and produced no 
fruit as desired by the guardian. It would seem wrong to 
make the ward pay fora trip out of the state to defeat a 
marriage which was at last consummated, and which has 
proved happy, so far as we know from this record. 

2. The second exception is, that the auditor refused to 
allow a charge of the guardian of $100.00, which he paid to 
a creditor of the ward’s father and testator, upon the follow- 
ing state of facts: testator died, leaving property in Geor- 
gia and South Carolina, two executors, one in each state, 
and four legatees, among whom his property was equally 
divided. Three of his children were in South Carolina and 
this ward in Georgia, and the estate was divided, under thé 
will, equally between them. The Georgia executor and the 
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guardian of the Georgia minor were the same person—the 
present defendant—who turned over to himself, as guardian, 
the share of this ward. After this had been done, he took 
up the claim of a creditor of the testator on the estate for 
$100.00, evidenced by two promissory notes of $50.00 each, 
and charged his ward therewith. This creditor was a Geor- 
gia creditor, but gave no notice of his debt until the estate 
was distributed. The ordinary allowed the guardian this 
debt, which he paid out of the ward’s estate, but the audi- 
tor and the judgé cut it down to $25.00, which is her pro 
rata share. So that the question made is this: was the 
ward’s share of her father’s estate, which she had received 
from the executor by her guardian, liable for more than her 
pro rata share of the debt against her father, under the 
facts above stated? Could the creditor have compelled the 
guardian to pay the whole debt by filing a bill to subject 
this property, already distributed, to its payment, when 
his own laches in failing to present his claim, or give no- 
tice thereof, had caused the estate to be divided among the 
legatees? If equity would have compelled the guardian to 
do so, then he was right to pay the one hundred dollars, and 
ought to have credit therefor; but if equity would have 
made him only pay one fourth—her pro rata—out of his 
ward’s share in his hands as guardian, then he is protected 
only to that extent. 

Upon principle, it would seem that, as his own default 
prevented the whole Georgia estate of the testator from 
being liable for the debt, and his laches thus would have 
caused, if the whole debt were paid, this ward to pay four 
times as much as she would otherwise, that equity would 
only make her pay the same fourth—only her fro rata lia- 
bility. And so the Code distinctly declares. Code, § 2467. 
The principle there declared is, that, “if the executor has 
assented to the legacies, and the legatees are in possession, 
after exhausting the assets in the hands of the executor, the 
creditor may proceed against each legatee for his pro rata 
share.” Here the executor had turned over to the legatee, 
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or her guardian, the property, and it was in her possession. 
It is true that if the assets had not been turned over to the 
ward, but had remained in the hands of the executor, then 
they would have been liable, though the rest of the estate 
had been distributed to others, and all that remained would 
have belonged to one when turned over, as ruled in 26 Ga., 
550. But when it is turned over, the title passes, and the 
liability is only pro rata. 

So in regard to administrators, the same rule prevails. 
Code, 2531. That declares: “If the estate has been dis- 
tributed to the heirs at law without notice of an existing debt, 
the creditor may compel them to contribute pro rata to the 
payment of his debt.” The only point really ruled in 20 
Ga., 145, is that a judgment against the administrator, subse- 
quent to distribution, cannot reach property distributed, but 
it is said there that equity will compel pro rata contribu- 
tion on a proper bill, and the insolvency of a part of the 
heirs would be considered in the contribution of those sol- 
vent; that is, the solvent heirs would have to make up to the 
creditor not only their own pro rata, but that of those in- 
solvent. But the latter remark was obcter. However, there 
is no insolvency shown here, and we rule nothing on that 
point. It is enough to say that, in this case, the laches of 
the creditor caused all the difficulty, and that he ought to 
have suffered rather than this ward; and as this guardian 
assumed the responsibility of paying the creditor without 
suit, he must stand in his shoes; having made himself judge, 
he judged at his peril, and has lost. 

The judgment of the court below follows the Code in 
section 2467, in case of legacies assented to, and the right 
of creditors to follow them, and it must be affirmed. 


Tuomas J. Mrrcnett, plaintiff in error, vs. E. L. BraswEtt, 
defendant in error. 


1. A justice of the peace cannot render a legal judgment for more 
than $50.00, within less than twenty days from the date of the sum- 
mons. A judgment so rendered is void. 
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. The fact that the parties interpleaded and made no objection as to 
the time of trial, does not cure the defect. The justice had no 
authority to try the case on the day on which judgment was ren- 
dered, and everything then done was void. 


Justice Courts. Practice. Judgments. Jurisdiction. 
Waiver. Before Judge Rick. Gwinnett Superior Court. 
March Term, 1877. 


Reported in the decision. 


Joun A. Wiveey, for plaintiff in error. 
Wu & Smnons, for defendant. 


Warner, Chief Justice. 


It appears from the record in this case, that Mitchell sued 
Simmons in a justice court, on an account for $75.75. 
Simmons pleaded as a set-off, an account against Mitchell 
for the sum of $158.28. On the trial of the case, the jus- 
tice gave a judgment in favor of the defendant against the 
plaintiff, for the sum of $100.00, upon which an execution 
issued for that amount, which was assigned to Braswell, and 
levied on Mitchell’s property. Mitchell filed an affidavit of 
illegality to the execution, in which he alleged that the 
judgment on which the execution issued was void, on the 
ground that the justice had no jurisdiction of the case to 
render it at the time and place he did. The justice over- 
ruled the affidavit of illegality, and Mitchell appealed to 
the superior court. On the trial of the appeal in the supe- 
rior court, there was a verdict in favor of the plaintiff in 
ji. fa., whereupon Mitchell, the defendant, made a motion 
for a new trial, on the several grounds therein stated, which 
was overruled by the court, and the defendant excepted. 

It appears from the evidence in the record, that the orig- 
inal summons issued by the justice, which was the founda- 
tion of the suit between the parties, was dated 10th of Jan- 
uary, 1872, requiring the defendant to appear at Norcross, 
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on the fourth Saturday in this month, (January,) by ten 
o'clock, a.m., to answer the plaintiff's demand, ete. It also 
appears from the evidence, that the fourth Saturday in Jan- 
uary, 1872, was the 27th day of that month, so that there 
were only seventeen days from the date of the summons to 
the day the defendant was required to appear in the justice 
court, and the question is, did the justice have any legal 
authority or jurisdiction to hold a court to adjudicate the 
rights of the parties, on the statement of facts contained in 
the record ¢ 

In Letd vs. Jordan, 56 Ga. Rep., 282, this court held 
that a justice of the peace had no jurisdiction to render a 
judgment, unless the summons required by the 4130th and 
4141st sections of the Code, when the amount was over 
$50.00, bore date at least twenty days before the time of 
trial appointed by the justice. But it is insisted by the de- 
fendant in error, that inasmuch as the parties appeared and 
interpleaded with each other, that they admitted the juris- 
diction of the court, and therefore this case is not within 
the principle recognized and decided in Reid vs. Jordan. 
The difficulty which meets the defendant in error at the 
threshhold of his argument, is that be is compelled to show 
that there was a legal justice court on the seventeenth day 
from the date of the summons, at which the parties could 
have appeared and interpleaded with each other. What 
authority of law did the justice of the peace have for hold- 
ing a court for the adjudication of the rights of the parties 
on the seventeenth day after the date of the summons, when 
the statute declares that the summons shall bear date twenty 
days before the time of trial? To have enabled the justice 
to hold a court under the law, for the adjudication of the 
rights of the parties, he was required to issue a summons at 
the instance of the plaintiff, requiring the defendant to ap- 
pear at the time and place of trial specified in the summons, 
whica summons shall bear date twenty days before the time 
of trial—specified in the summons. The justice assumed 
to hold a court for the adjudication of the rights of the 
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parties, on the seventeenth day after the date of the sum- 
mons, when he had no legal power and authority to do so, 
and therefore the whole proceeding was void, as was held 
in the case of eid vs. Jordan, before cited. Before par- 
ties can be held to admit the jurisdiction of a court by ap- 
pearance and pleading therein, the legal existence of such 
court at the time and place, as claimed, must first be shown. 
Let the judgment of the court below be reversed. 


Joun T. Sueprerp e¢ al., plaintiffs in error, vs. Tue County 
ComMISSIONERS OF SumTER, defendants in error. 


The act of February 16, 1876, requiring any person engaged in hiring 
laborers in this state for employment beyond the limits of the same, 
to procure a license and pay therefor one hundred dollars, and mak- 
ing it penal to carry on the business without such license, is constitu- 
tutional. Money properly paid into the county treasury by a person 
who has applied for and obtained the license, cannot be recovered 
back, by mandamus or otherwise. 


Constitutional law. License. Before Judge Ciarx. Sum- 
ter Superior Court. April Term, 1877. 


Reported in the opinion. 
S. C. Exam, for plantiffs in error. 


B. P. Hots, for defendants. 


Biecktey, Judge. 


The act of February 16, 1876, (Pamph. 17,) defines an 
emigrant agent to be any person engaged in hiring laborers 
in this state, to be employed beyond the limits of the same. 
It provides for a license, on payment of $100.00 into the 
county treasury, and makes it penal for any person to carry 
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on the business of an emigrant agent without first obtaining 
a license. In January, 1877, the plaintiffs in error, under 
the threat and the fear of being prosecuted and punished 
for carrying on business without a license, complied with 
the act, and their money went into the county treasury. 
They immediately applied to the county commissioners for an 
order upon the treasurer to refund it. The commissioners 
refused, and thereupon the plaintiffs petitioned for a man- 
damus. . At the hearing, all the facts in the petition being 
adinitted, the superior court refused the writ. This refusal 
is alleged to be erroneous. 

The plaintiffs say the act of 1876 is unconstitutional, and 
that, as they paid their money under it, and in fear of pros- 
ecution, they are creditors of the county for the amount, and 
can recover it back. If they had a right, whether their ap- 
propriate remedy would be mandamus, 7m the first instance, 
we need not consider. The act seems to us constitutional. It 
requires a license as preliminary to carrying on a certain 
business, and exacts a license fee of one hundred dollars, 
which fee becomes county revenue. Whoever engages in 
the business is equally subject to the terms and provisions of 
the act. No discrimination is made in favor of residents 
over non-residents. It is said that the discrimination lies in 
requiring an expensive license as a condition of hiring labor- 
ers within the state to be employed beyond the state, with- 
out imposing a like burden on hiring for employment with- 
in the limits of the state.- But the license required is for 
carrying on a business; and it does not appear that hiring 
for internal employment has become a business here, or is 
pursued as such by any person or persons. This is enough 
to dispose of the objection. But if it were otherwise, no 
authority has been cited, and we know of none, that would 
prevent the state from acting upon occupations (carried on 
within the state) in a way to incumber some of them with 
a tax or license fee, and leave other occupations, dissimilar 
in tendency, though not in nature, to the free will of those 
who might be inclined to engage in them. Suppose two 
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rival establishments were in active operation in our midst, 
one engaged in offering the laboring population induce- 
ments to leave, and the other engaged in offering them in- 
ducements to remain, could not the state discriminate be- 
tween the two in police and fiscal legislation? Would she 
be obliged to grant the same indulgence, and show the same 
favor, toan instrumentality which tended to depopulate her 
territory, as to one of opposite tendency? It is true, that to 
go out of the state for employment, is not necessarily to re- 
move or withdraw permanently ; but, doubtless, a large per 
centage of hirelings who go out on contracts of employment 
never return. Persons who make it a business to hire labor- 
ers here for employment elsewhere, may be required to pro- 
eure and pay for a licence. On the general subject, see 
Cooley on Tax. 384; 50 Ga., 530. 
Judgment affirmed. 


J. S. Scuorretp & Son, plaintiffs in error, vs. Srovr, Miiis 
& Tempter, defendants in error. 


Machinists, and manufacturers of machinery, have no lien on real 
estate for machinery furnished, unless the machinery furnished is 
attached to, and becomes incorporated with, the realty for which it 
was furnished. If boxed up and never used about the mill, a judg- 
ment lien of older date than the judgment of the manufacturer or 
machinist, though younger than the record of the asserted lien, will 
be superior to such lien on the realty, and will take the money for 
which the realty sold. 


Machinists’ lien. Fixtures. Judgments. Before Judge 
Gipson. Richmond Superior Court. April Term, 1877. 


Reported in the opinion. 


Frank H. Mittrr, for plaintiffs in error. 


Hoox & Wess, for defendants. 
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Jackson, Judge. 


Schofield & Son obtained a judgment October 4, 1875, 
against Robert Schley. An appeal in forma pauperis was 
entered, and another judgment, on appeal, was rendered 
April 24th, 1876. From this judgment execution was issued, 
and levied upon real estate in possession of defendant, on 
which there was a mill. This property was sold, subject to 
a mortgage, and brought some seven hundred dollars. The 
money was claimed ‘by Wm. Schley, assignee of Stout, 
Mills & Temple, who obtained a judgment in October, 
1876, based, as was claimed, on a lien which they claimed 
on the property, of date 16th of August, 1875. 

The proof, on the issue upon the rule, was that the ma- 
chinery furnished by Stout, Mills & Temple, was never 
attached to the realty—never affixed at all, or used in the 
mill, but boxed up therein. The lien recorded was on the 
realty, including, of course, the mill, as well as on this ma- 
chinery furnished. The court, which, by consent, acted as 
judge and jury, ruled that it would hold up the money 
until the lien was exhausted upon the machinery, before it 
would allow the judgment of Stout, Mills & Temple to 
take the proceeds of the realty. To this judgment Scho- 
field & Son excepted, claiming that there was no lien, or 
valid judgment for a lien, on the realty, and that they were 
entitled to the money, irrespective of the claim of lien and 
of the fate of the machinery so boxed up. 

So that the question is, did Stout, Mills & Temple have 
a lien on the realty 
to or used in the mill? 

We are clear that they never had any lien on the real es- 
tate. The question turns on the construction of section 
1979 of the Code. That section, among other things, de- 
clares that “ali contractors for building factories, furnish- 
ing material for the same, or furnishing machinery for the 
same; and all machinists, and manufacturers of machinery, 
including corporations engaged in such business, who may 
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furnish or put up in any county of this state, any steam-mill, 
or other machinery, or who may repair the same, and all 
contractors to build railroads, shall each have a special lien 
on such real estate, factories and railroads.” The act of 
1873, (Laws of 1873, p. 44,) from which the above section 
is codified, is substantially the same. 

Evidently it was the intention of the statute, that when 
the machinery, or if the machinery, entered into the realty 
and enhanced its ualue, then the lien should operate as well 
on the realty, thus benefited and enhanced in value, as on 
the machinery furnished, and that whoever furnished the 
machinery so used, or put it up, if he did not furnish it, 
should have a lien. 

The machinist who worked to put it on the mill, and at- 
tach it thereto, and the manufacturer who furnished it, if 
so put into the mill, each or either would have a lien on the 
realty so enhanced in value, and any machinist who repaired 
it after it went into and was incorporated with the mill, 
should also have a lien on the whole of the property; but 
if the machinery never was used about the mill—never ad- 
ded a dime to its value—it is difficult to see upon what 
reason a lien could attach upon what it never benefited at 
all, or why another man, whose labor entered into the realty, 
or whose material actually increased its value, or who had 
a valid subsisting judgment or other lien on the realty, should 
be postponed in favor of a seller who could attach the mate- 
rial actually furnished, or recover and reclaim it perhaps, 
and which had never done the slightest good to, or increased 
at all the value of, the mill and the land. We have no idea 
that the legislature meant anything of the sort; but that 
they meant that if the work on property of any machinist 
enhanced, or had a chance by being attached to it to en- 
hance, the value of the realty, then, as it could not be de- 
tached from it and sold, and as it was in the realty, part of 
it, the lien should attach to the property with which it was 
intermingled and which it had benefited. 

34 
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This ruling disposes of this case, and makes it unneces- 
sary to determine any other question made. 

It may be well, however, to add that whenever, on ac- 
count of no issuable defense being filed on oath, the judge 
awards judgment without a jury, it would be more accurate 
that the judgment so awarded should contain all that the 
verdict, of which it is a substitute, should show; and in this 
view this judgment, while perhaps amendable, should 
have set out the lien. See Code, §1990, sub-section 2. 
But the former view of the case controls it, and we reverse 
the judgment because the court erred in not directing that 
the money be paid to Schofield & Son. 

Judgment reversed. 


Hampton Stevens, executor, plaintiff in error, vs. SrepHEN 
A. SELiars, administrator, defendant in error. 


Debt created by, and judgment obtained against vendee, by third per- 
son, after deed to him, but before decree on bill by vendor setting 
aside sale, the only equity of such bill being the vendor’s lien, such 
decree providing, also, for the satisfaction of the judgment for the 
purchase money, which was of prior date to that above-mentioned: 

Held, that the land was subject to the judgment of such third person. 


Judgments. Levyandsale. Liens. Before Judge Ciarx. 
Schley Superior Court. April Term, 1877. 


Reported in the decision. 
W. A. Hawxms; C. B. Hupson, for plaintiff in error. 
B. B. Hinton, for defendant. 


Warner, Chief Justice. 


This was a claim case which came on for trial, and by 
the agreement of the parties, the questions of law involved 
in it were submitted to the court upon the following agreed 
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statement of facts, and that a verdict should be rendered 
by the jury in accordance with the decision of the court as 
to the law applicable to the facts so agreed on, to-wit: 
“that in 1860, Sellars, as the administrator of Richard Sell- 
ars, sold the lot of land in dispute, at administrator’s sale, 
on twelve months’ credit, requiring good security, when, at 
that sale, Hiram Tison, the defendant, purchased said land 
at the price of $2,500.00, gave Wm. A. Black as security, 
and the administrator made a deed to said Tison, who en- 
tered into possession, and remained there until 1870. Black 
and Tison were both solvent, and good for the money. 
Hampton Stevens, plaintiff in fi. fa., without notice, became 
the creditor of Tison in 1866, and obtained the present 
judgment in 1867. In 1869, Sellars, the administrator, filed 
a bill against other creditors, not including Stevens, to en- 
force a vendor’s lien, and in 1869, October term of the 
superior court, obtained a decree setting up the vendor’s 
lien by arbitration. Sellars sued Black and Tison, and ob 
tained judgment before the judgment of plaintiff in 7. fa., 
and Black had a sufficiency of property to pay the fi. fa. 
The arbitrators returned the land to the estate by the decree, 
and surrendered the note given at the sale, and the judg- 
ment and fi. fa. had thereon, as will appear by the annexed 
submission and award, which was made the judgment of 
the court: 

“ Groreta—Schley county : 

‘“‘ Whereas there is a certain matter of controvesy in the 
superior court of said county wherein Stephen A. Sellars, as 
administrator de bonis non of Richard Sellars, deceased, is 
complainant, and Hiram Tison and William A. Black are 
defendants, all of said county, wherein Stephen A. Sellars, 
as administrator, as aforesaid, claims that said Hiram Tison, as 
principal, and said William A. Black, security, are indebted to 
him in the sum of twenty-five hundred and seventy-five dol- 
lars, by the consideration, order and judgment of said court, 
which is founded upon a promissory note due the 25th day 
of December, 1860, the consideration of which note is the 
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purchase price of lot of land No. 26, in the 13th district of 
originally Lee, now said county, which land was sold: by 
one Jacob M. Sellars, as the administrator of said Richard 
Sellars, deceased, and that the same was purchased by the 
said Hyram Tison, that the whole of said purchase money 
is due and unpaid, that the vendor’s lien exists and should 
be declared for the whole of said purchase money, and that 
the land be sold for the satisfaction of said lien ; and whereas 
the said Hiram Tison and said William A. Black contend 
and plead that they are entitled to the benefit of the relief 
afforded by an act for the relief of debtors and the adjust- 
ment of debts upon the principles of equity: Now they, 
the said parties aforesaid, do covenant and agree to leave 
said matter in controversy to the arbitrament and award of 
Mark H. Blandford, chosen by Stephen A. Sellars, adminis- 
trator, as aforesaid, and Barnard Hill, chosen by the said 
Hiram Tison and said William A. Black, and B. B. Hinton 
to be chosen by them, the said arbitrators. And said arbi- 
trators shall have full power to adjust said matters by direct- 
ing a sale of said land, with or without the vendor’s lien, as 
they may determine, or by canceling, annulling or setting 
aside said conveyance or sale of said land to said Hiram 
Tyson, and vesting the title in the estate of said Sellars upon 
such terms as the said arbitrators may impose on said par- 
ties; which award and decision of said arbitrators may be 
made up and rendered at any time before the next October 
term of Schley superior court. All this without further 
notice to either of us of the time and place of the sitting and 
hearing of the same by said arbitrators; and that the award, 
when made, be made the judgment of said superior court. 

“On the Sth day of September, 1869, said Blandford, 
Hill and Hinton made an award under said submission, as 
follows: 
“ Groraia—Schley county, ete. : 

“That Sellars had a valid vendor’s lien against said land 
for the payment of the purchase money ; that Tison should 
give up said land to said Sellars, administrator, when the 
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crop was gathered, and his deed from Sellars, administrator, 
be canceled so as to vest the title of said land in said estate ; 
that the judgment be entered satisfied upon Tison paying 
the cost on it; that the bill be entered settled at complain- 
ant’s costs, and that this award be made the judgment of 
the next superior court of Schley county.” 

Upon the foregoing agreed statement of facts, the court 
decided that the claimant was entitled to a verdict finding 
the property not subject, which was so rendered by the 
jury, under the direction of the court, whereupon the plain- 
tiff excepted. 

The controlling question in this case, upon the foregoing 
statement of facts, is, whether the land purchased by Tison 
from Sellars, administrator, and to which he had a deed, 
and went into the possession thereof as such purchaser, is 
legally subject to be levied on and sold as the property of 
Tison in satisfaction of Steven’s fi. fa., which issued on a 
judgment obtained in his favor against Tison whilst he was 
the owner of it. Steven’s debt was contracted in 1866, when 
Tison was the owner of the land and in the possession 
thereof, without any notice of the vendor’s lien thereon, 
and obtained his judgment against Tison in 1867, which 
was a lien upon the land before it was surrendered to Sel- 
lar’s estate by the decree of the court upon the award of the 
arbitrators, a proceeding to which Stevens was not a party, 
and therefore was not bound by it. In our judgment, the 
court erred in deciding that the land was not legally subject 
to be levied on and sold as Tison’s property in satisfaction. 
of Steven’s fi. fa., on the statement of facts contained in 
the record. What may be the equitable rights of the par- 
ties, on a proper case being made for the consideration of 
that question, we express no opinion. 

Let the judgment of the court below be reversed. 
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Tne Crry or Artanta, plaintiff in error, vs. Henry L. Wiu- 
son, defendant in error. 


Though the plaintiff's horses took fright, turned over his buggy, and 
threw it down the embankment of the street upon which he was 
driving, and thus he was injured, yet, if the city was negligent 
in constructing the embankment, in not providing it with necessary 
railing or other means of protection, and in not keeping the street 
in safe condition, and such negligence was the real cause of the in- 
jury, (the jury being the judge of these matters as questions of 
fact,) the plaintiff has a cause of action. 


Municipal corporations. Actions. Negligence. Before 
Judge Hutyer. Fulton Superior Court. April Term, 
1877. 


Reported in the opinion. 
W. T. Newman, for plaintiff in error. 


L. J. Guenn & Son; Jno. T. Guenn; McCay & Tripper, 
for defendant. 


Biecktey, Judge. 


The declaration was demurred to generally, and the de- 
murrer was overruled. The question is, whether any cause 
of action is set forth. The case made is this: Harris street, 
one of the public streets of the city, is fifty feet wide. 
Near where it crosses a branch, the city has thrown up an 
embankment in the street, ten feet high and two hundred 
yards long. This embankment is only thirty-five feet wide, 
fifteen feet of the street being below the embankment. 
The city has neglected to erect any railing or other means 
of protection along the embankment, for the safety of ve- 
hicles. To do this was its duty; the failure was negligence, 
and such negligence caused the injury now complained of. 
It was the duty of the city to keep the street in safe condi- 
tion. By reason of the city’s negligence and carelessness 
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in erecting the embankment and leaving it in the unpro- 
tected condition described, the plaintiff has been damaged 
the sum of ten thousand dollars, in this: on the 30th of 
June, 1875, he was driving his buggy, with himself and three 
small children in the same, along said street, upon the em- 
bankment, when, without fault or negligence on his part, 
the horses attached to the buggy became frightened at the 
blowing of a steam whistle in a manufacturing establish- 
ment, and made a sudden and unexpected jerk, detaching a 
single-tree, (the same being in good order,) which struck 
against the legs of one of the horses, causing him to turn 
suddenly and upset the buggy, throwing it down the em- 
bankment, and thereby dislocating the right knee of the 
plaintiff, and causing other injuries to himself and his 
children. The injury to the knee is permanent, has made 
his leg crooked, and will cause him pain and suffering as 
long as he lives. He has been subjected to great expense 
and loss of time; has been compelled to pay physician’s 
bills to the amount of five hundred dollars; has been con- 
fined to his bed for two months, and is still unable to walk 
about and attend to business, and is suffering great bodily 
pain. He could not prevent the fright of the horses, nor 
the detaching of the single-tree. 

It will be observed that the declaration alleges negligence 
on the part of the defendant, specifies in what it consisted, 
and avers that it caused the injury. The demurrer admits 
all this to be true, as well as the nature of the injury, the 
plaintiff's freedom from fault, and the fact and extent of 
his damage. In Georgia, negligence is held to be a ques- 
tion of fact for the jury. We have no doubt that the 
declaration is sufficient in law, if the jury shall* believe it 
fully proved. It will be for them to decide whether the 
street, under all the circumstances, was less safe than it 
should have been, and whether its unsafe condition was the 
real cause of the injury. The city was bound to ordinary 
and reasonable diligence, and the plaintiff was entitled to 
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such protection as that diligence would afford—nothing 
more and nothing less. Negligence contributing to the in- 
jury, would render the defendant liable, but any negligence 
which did not harm the plaintiff, would be, as to him, as if 
it were not. The whole matter is for the jury, under 
proper instructions from the bench. 

Cited for plaintiff in error: What demurrer admits, 4 
Ga., 520; 49 Lb., 419; Code, $3332; Stephens Pl., 143; 
Negligence as cause of injury, Dillon on Mun. Cor., $788; 
7 Gray, 100, 104; 16 Pick., 189; 4 Allen, 113; 97 Mass., 
258, 266; 98 Zb., 578; 106 Zb., 298; 32 Maine, 46, 574; 
51 Jb., 127; 30 Wis., 250; 23 Barb., 643; 55 Ga., 609; 
Whar. on Neg., $103, e¢ seq. 

For defendant: 2 Cush., 600; 42 N.H., 197; 25 Iowa, 
108; 48 Il., 499; 35 Zd., 63; Am. Law Times, June, 1876, 
p- 92; Code, §§2972, 3072; 27 Ga., 358. 

Judgment affirmed. 


Wiuiam Arcuer, plaintiff in error, vs. James McCray, 
administrator, defendant in error. 


. Where U bought land from E, and borrowed from A money to pay 
in part therefor, and E, by agreement between all parties, made the 
title to A, who gave U bond for title on payment of the money bor- 
rowed and interest thereon, equity will decree a specific performance 
of the contract, and compel A to make title to U on the payment of 
principal and legal interest. 


. Where the original transaction was usurious, the usury infects all the 
securities given in renewal for the same debt, however varied in form 
and amount, and the law applies all payments made on the debt to 
the principal and legal interest; and though these payments be made 
on annual settlements, these annual accountings will not constitute a 
new point of departure from which the six month’s limitation against 
the recovery of usury will begin to run—there having never been at 
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any time a purging of the usury from the old debt, and another se- 
curity taken for the legal balance. 

. Where the original contract was usurious, and there was a novation 
by anew party being introduced into it one year, and such new party 
then is released by consent of all the others, and the old contract is 
renewed by the two original parties without any purgation of the 
usury: 

Heid, that the novation itself having been rescinded by the parties in in- 
terest, the renewal of the old usurious contract without purging it of 
the usury, left it affected still with the taint, and the law still applied 
the payments, both prior to and after the rescision, to the principal 
and legal interest alone 


Equity. Specific performance. Usury. Contracts. No- 
vation. Before Judge Porrte. Hancock Superior Court. 
October Term, 1876. 


William D. Underwood having died after the writ of error 
issued in this case, his administrator, James McCray, was 
made a party in this court in his stead. 

For the facts, see the opinion. 


C. W. DuBosz; Seazorn Rexsz, for plaintiff in error. 


GrorceE F. Pierce, Jr.; J. T. Jorpan, for defendant. 


, 


Jackson, Judge. 


This was a bill filed by Underwood against Archer, alleg- 
ing that the complainant had purchased lands from one Ely, 
and borrowed $2,400.00 from Archer to complete the pay- 
ment, the price being $3,500.00, and Underwood paying the 
balance himself. It was alleged that the deed was made by 
Ely to Archer so as to secure Underwood’s debt to him, and 
that Underwood went into possession and gave rent notes to 
Archer to cover up the usury charged for the loan-of the 
$2,400.00 ; that Underwood paid what he could from year 
to year, and sold part of the lands to help pay Archer, and 
had fully paid for the remainder of the land, if what he 
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paid was applied to principal and lawful interest ; but that 
Archer charged sixteen per cent., covered up with the rent 
notes, and had levied a distress warrant for $1,300.00, which 
he claimed as still due from Underwood, and was enforcing 
it against the latter. 

The prayer of the bill is for a specific performance of the 
parol agreement, and the making a deed by Archer to Un- 
derwood for the balance of the land, Underwood offering to 
pay what was legally due—principal and lawful interest— 
if any was due. 

The defense set up was that Archer bought for himself, 
and denied the facts charged; that the claim of usury was 
barred because, by annual accountings between the parties, 
the usury was settled, and the statute limiting the recovery 
of any after six months, operated and barred the right to re- 
cover it at all; and that by a novation of the contract when 
one Hitchcock was taken in as joint purchaser and borrower 
with Underwood, all the usury before that time was purged 
in law, and none was charged and exacted afterwards. 

1. The transaction, as set up by the bill, is abundantly 
proved by the evidence. The testimony is overwhelming 
that Underwood bought from Ely; that Archer never even 
saw the land, and was simply a lender of the money to Un- 
derwood, and took the title in himself to secure the loan at 
sixteen per cent. per annum interest, and gave bond every 
year to Underwood to make him title on paying the balance 
due. If all legally due was paid, then Underwood had the 
right to have title made him, for the transaction was but a 
mortgage. 46 Ga., 202. The jury found that there was 
$178.32 due in gold, and decreed that Archer make Under- 
wood a deed on his being paid thatsum. They reached this 
result by finding the contract usurious, and applying all pay- 
ments to principal and legal interest. We think that the 
evidence authorized the finding, unless the defendant, 
Archer, was protected by one or the other of his two remain- 
ing defenses. 

2. The first of these remaining defenses is the statute of 
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limitations. We think that there is nothing in the statute, be- 
cause there never wasa final settlement or accounting between 
the parties so as to make a new departure from which the stat- 
ute wouldrun. The priciple was settled in 1 Kelly, 392, that 
when the original transaction was usurious, and several renew- 
als have taken place, the infection of usury follows all the se- 
curities given for the same debt, however varied the form 
of renewals, and the amount paid on such renewals must 
be deducted from the sum first loaned. This principle covers 
the case now at bar, with the allowance of legal interest at 
seven per cent., which, at the time of that decision, was for- 
feited in case of usury as well as the illegal interest. There 
is no evidence of any settlement and purging of the usury 
here, and giving new security for the sum due after the 
transaction was purged of the taint. 54 Ga.,190. Besides, 
this is not a suit to recover usury strictly, but only to have 
payments legally credited on a debt which Archer was try- 
ing to collect by distress warrant. 

3. But it is said further in defense, that there was a nova- 
tion when Hitchcock came into the contract in 1872, with 
Underwood, and assumed half the debt, and Archer gave 
bond for title to both and took their joint note for rent; 
and that all the usury paid before that time was purged in 
law by this new contract, the old contract being thereby ex- 
tinguished. But the facts are, that Hitchcock was in only 
one year, and was to determine from that year’s experience 
whether he would continue in the contract, and at its expi- 
ration he was dropped out by the consent of all parties, and 
the old transaction was renewed between Underwood and 
Archer—Archer again taking Underwood’s individual note 
and giving him alone bond for titles. We think this 
amounted to a rescision of the Hitchcock intervention by 
Archer, and to a renewal of the old trade with Underwood 
alone with all its consequences, including the infection of 
usury, and that Archer can take nothing by this defense. 
There was no settlement at all between Hitchcock and Un- 
derwood, on the one hand, and Archer on the other, of the 
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past usury, nor was the old contract purged of it. Hitch- 
cock never paid Archer a cent, but worked the land, giving 
note for rent with Underwood one year, and then drop- 
ped out by the agreement of all parties. 

The fact is, that the law appropriates the payments Un- 
derwood made from time to time to principal and legal in- 
terest ; the jury so calculated and found their verdict; the 
court so instructed them in charging the law, and so decreed 
upon the verdict rendered, and we think that the law and 
equity of the case have been enforced thereby. 

Judgment affirmed. 


Rosert V. Sarru, plaintiff in error, vs. Lemuel Smith e¢ a/., 
defendants in error. . 


Where upon a plea of plene administravit by an administrator, a judg 
ment wus rendered against him quando acciderint, the execution 
based thereon has no lien upon land which went into the possession of 
the administrator at the death of the intestate, even though he always 
claimed such land as his individual property under a prior gift from 
the intestate. 


Administrators and executors. Before Judge Hatt. 
Butts Superior Court. September Term, 1876. 


Reported in the decision. 


W. D. Anverson; Beck & Berks, for plaintiff in error. 
Sprer & Srewart, for defendants. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the land levied on subject 
to the plaintiff's 7. fa., and also found by their verdict that 
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R. W. Smith, the defendant’s intestate, was indebted to the 
claimant, as guardian, the sum of $1,600.00, and that when 
said land was sold, the plaintiffs in ff. fa. and the claimant 
should share the proceeds of said sale pro rata, in proportion 
to the amount of their respective claims at the time of the 
sale. The claimant made a motion for a new trial on several 
grounds, which was overruled, and the claimant excepted. 

It appears from the evidence in the record, that the plain- 
tiffs sued the defendant as the administrator of R. W. Smith, 
who pleaded to that suit plene administravit, and a judg- 
ment guando acciderint was rendered against him for the 
amount of the plaintiffs’ demand, and the fi. fa. which was 
levied on the land in dispute was issued on that judgment, 
commanding the sheriff to make the money due thereon, of 
the goods and chattels, lands and tenements, the assets of 
the estate hereafter to come into the hands of the said Robert 
V. Smith, administrator, ete. The judgment was obtained 
in September, 1874, and the ji. ji. was dated on the 26th of 
January, 1875, and was levied on the land as the property of 
R. W. Smith, deceased, on the 29th of January, 1875. Italso 
appears from the evidence that R. W. Smith, the intestate, 
before his death, on the 30th day of August, 1866, conveyed 
the land in dispute by deed to his son, R. V. Smith, who is 
now his administrator, for the consideration, as stated therein, 
of $1,800.00. R. V. Smith claims the land as his property 
under that deed. The plaintiffs insist that the deed executed 
by the intestate to the claimant was made with the intent 
to defraud his creditors, and is void as to them, and there- 
fore the same is assets in the hands of his administrator, and 
subject to levy and sale in satisfaction of their guando 
judgment, and that is one of the main questions in the case. 
The evidence in the record is, that the intestate, R. W. 
Smith, was in possession of the land at the time of his death, 
and that R. V. Smith, his administrator, was in possession 
of it after the death of the intestate, before and at the time 
of the rendition of the guando judgment against him as 
administrator. 
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By taking judgment of assets guando against the defen- 
dant, upon his plea of plene administravit, the plaintiffs 
admitted that the defendant had fully administered the 
assets of his intestate, which had come into his hands and 
possession up to that time, including the land now levied on. 
2d Williams on Ex’rs., 1692; Orcut vs. Orms, 3d Paige’s 
Chan. Rep., 459. For aught that appears to the contrary, 
the defendant, in support of his plea, may have accounted 
for the full value of the land, and such is the legal pre- 
sumption from the judgment of guwando acciderint which 
was rendered on the defendant’s plea of plene administra- 
wit. The defendants in error, however, insist that the ad- 
ministrator, in view of the facts of this case, is to be con- 
sidered as a third person having the assets of the intestate 
in his hands, which have not been administered, and there- 
fore cannot take advantage of the judgment, as was held in 
the case of Allen vs. Mathews, 7th Ga Rep., 149. The 
difference between that case and the one now before us, is, 
that the property levied on in that case never had been in the 
possession of the administrator to be administered before 
the date of the guando acciderint judgment, whereas the 
property levied on in this case, was in the possession of the 
administrator before and at the time of the rendition of the 
judgment, and to which the administrator was a party de- 
fendant. The land levied on was as much the property of 
the intestate when the defendant pleaded plene adminis- 
travit to the plaintiffs’ action, and judgment of guwando ac- 
ciderint was rendered thereon, as it is now, and the plain- 
tiffs could as well have shown it then as now, for aught 
that appears in the record, and having failed to do so, they 
are concluded by that judgment. The court, therefore, 
erred in charging the jury that the plaintiffs, as the credit- 
ors of R. W. Smith, the intestate, could pursue the prop- 
erty levied on and sell the same, under a judgment guando 
acciderint against his administrator, on the statement of 
facts disclosed in the record. 

Inasmuch as the view which we have taken of this main 
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controlling question in the case, will dispose of it, for the 

present at least, we express no opinion as to the alleged 

error in the verdict upon the issue involved in the plead- 

ings, or as to the other charges of the court complained of. 
Let the judgment of the court below be reversed. 


Joun D. Keaton, administrator, plaintiff in error, vs. GREEN 
R. Moors, defendant in error. 


Where the process bears date after the sheriff’s return of service, the 
the return is no evidence and need not be traversed, and though the 
sheriff be dead, the defendant is a competent witness to prove he 
was not served. 


Service. Practice in the Superior Court. Witness. Be- 
fore Judge Wricut. Mitchell Superior Court. May Term, 
1877. 


Reported in the opinion. 

Bower & Crawrorp; D.G. Gurtey, for plaintiff in error. 

Srrozer & Smrru ; McGiut & O’Nzat, for defendant. 
BLEoKLEy, Judge. 


Judgment was rendered in 1866, against two defendants. 
Fi. fa. issued thereon was levied in 1874, upon one of the 
defendant’s property. He filed an affidavit of illegality, 
on the ground that he had never been served, had no notice 
of the suit, no opportunity to defend, and had never had his 
day in court. The plaintiff took issue on this affidavit, and 
it was tried before a jury. The record of the suit was put 
in evidence. From this it appeared that the other defend- 
ant was served by the sheriff, and that there was a return 
of service on the declaration, signed by the deputy sheriff, 
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to the effect that this defendant was served on the 9th day 
of April, 1863. The process bore date May 25th, 1863,_ 
and required appearance at the superior court to be held 
“on the second Monday in May next.” The bench docket 
was in evidence. On it was an entry of service correspond- 
ing with the deputy sheriff's return, and this further entry : 

_“ Answer—Verdict, May term, 1866.” No counsel was 
marked on the docket as representing the defendants ; and, 
so far as appears,no plea was filed. The defendant did 
not traverse the deputy sheriff's return, but offered him- 
self as a witness to prove that he was never served, etc. 
The court excluded him, the deputy sheriff being dead. 
The jury rendered a verdict in favor of the plaintiff, and 
the defendant moved for a new trial, on the ground that 
there was no issue which the jury could try; and on the 
further grounds that the court erred in excluding the de- 
fendant as a witness; that the verdict was contrary to law, 
to evidence, and to the charge of the court ; and because of 
newly discovered evidence. In support of the last ground, 
the defendant filed his affidavit, to the effect that since the 
trial he had been informed that he could prove by the plain- 
tiff (who was absent from the state) that the fi. fa had 
been paid off, except as to the costs. Who his informant 
was, was not disclosed, nor did it appear on what facts 
or circumstances, or on what authority, the information 
rested. The court granted a new trial, and the plaintiff ex- 
cepted. 

We should reverse the ruling of the court in granting a new 
trial, if it were not that the process bore date after the re- 
turn of service, arid even after the term of the court at 
which the case was docketed. It may be that this date was 

a mistake, but if so, it ought to be explained and amended. 
- According to the face of the record, the sheriff, or his dep- 
uty, had no authority to serve the defendant at the time the 
return affirms the service was effected. This being so, the 
return is no evidence of service, and there was no occasion 
to traverse it.' The return not being in the way, the defend- 
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ant was a competent witness to prove that he had never 
been served, if his evidence was needed. The entry of 
“answer” on the docket did not conclude him, as there was 
no plea, and not even the name of counsel marked. 

Cited for plaintiff, Code, §§ 3854, 3335; 55 Ga., 396 ; 38 
Tb., 106; 56 Td., 51, 195, 517; 12 Lb., 461; 28 Ib., 576; 
55 1b., 325; 6 2b., 276; 56 Zb., 401, 403; 9 Zd., 413. 

Judgment affirmed. 


James A. Bentty e ai., plaintiffs in error, vs. O. T. Terry 
et al., defendants in error. 


. The father of an infant may, by voluntary contract, release his pa- 
rental power over his child to another. 

. The agreement to care for the child, and the fact that the child is 
taken when sick, and nursed into health and strength, and supported 
properly and comfortably for five years, are sufficient considerations 
to support such a contract; and the contract, though made with the 
wife by the child’s father, will be enforced if acquiesced in by the 
husband. 

. Such contract is not revocable, except for sufficient legal reasons, 
such as bad treatment of the child and the like 

. Large discretion is vested in the judge of the superior court in 
habeas corpus cases, and this court will not interfere with his judg- 
ment on law and facts, except it be manifestly abused. 


Parent and child. Contracts. Habeas corpus. Before 
Judge Hansett. At Chambers. Brooks County. June 
1, 1877. 


Reported in the opinion. 


J. G. & W. C. McCatt, for plaintiffs in error. 


W. G. Turner, for defendants. 
Jackson, Judge. 
Mrs. Bently and Mrs. Terry are sisters. The latter has 


no children. When Mrs. Bently was sick and had lost a 
35 
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child, perhaps two, Mrs. Terry took the little daughter of 
her sister home with her, and nursed the child, who was 
sick, into vigor and renewed life. She kept the child some 
five years; sick for some time after she took her; delicate 
up toa year or two ago; has supported her comfortably and 
kindly all the time, without help from the little girl’s pa- 
rents. The child is now some eight years old, and was 
taken by Mrs. Terry when but two or three years old, and 
almost lifeless. The parents of the child now want the 
daughter back, and sued out a writ of habeas corpus for 
her; the judge decided in favor of the retention of the 
little girl by her aunt, Mrs. Terry. Mr. and Mrs. Bently, 
the parents, excepted to that judgment, and the case is be- 
fore us for review. 

In regard to the terms vn which the child was taken by 
Mrs. Terry, the evidence is conflicting. The Terrys prove 
that the child was given to Mrs. Terry by Mr. Bently, 
by their own evidence and that of others. The Bentlys 
swear the contrary, and produce witnesses to show the con- 
trary. The probabilities are that they may have misunder- 
stood each other. However that may be, the judge below 
has passed upon the evidence, and he had a right to do so 
in case of conflict. 

1. If the contract was made by Mr. Bently with Mrs. 
Terry, as she asserts, and tries to prove, there can be no 
doubt that he had power to dispose of the child. Section 
1793 of the Code settles the point. It declares that “ pa- 
rental power is lost: 1. By voluntary contract releasing the 
right to a third person.” This is precisely what Mr. Bently 
did in this case, with his daughter, according to Mrs. Terry’s 
version of the agreement. 

2. But it is said that there was no consideration for the 
contract, and that Mrs. Terry, being a married woman, could 
not make it. We think that the agreement to take the 
child home and nurse and care for the little girl as her own, 
is a sufficient consideration to support such a contract, espe- 
cially as it has been executed for five years on the part of 





AUGUST TERM, 1877. 557 
Bendy e¢ al. va. Terry e¢ al. 


Mrs. Terry. Nordo we think that she could not make such 
a contract under the circumstances of this case. Her hus- 
band aequiesces in it. He joins her in defense of this suit. 
He received the child at his house, and supports his wife 
throughout in the transaction. The contract is binding 
both upon his wife and himself. Besides, this is a sort of 
matter that the wife will always manage, and the husband 
must object in time, if he does not wish to be bound by 
her acts. Inthe case of Janes vs. Cleghorn, 54 Ga., 10, the 
contract there enforced was with a married woman. But it 
is clear that, in this case, the husband has ratified all that 
his wife did. 

3. The contract when made and executed in part, as in 
this case, is clearly irrevocable by the parent, unless for 
good cause. This change of mind is not such good legal 
cause. It would be wrong to hold that, after the child has 
been nursed, and loved, and cherished under the contract 
for five years, it could be revoked at pleasure by the parent. 
If the child were badly treated, it might be annulled; if 
any other good legal reason arose, it could be set aside as 
any other contract which was violated; but for no cause at 
all, it cannot be. And so it was held in 54 Ga., 10, before 
cited. 

4, On the facts the judge has passed. His discretion is, 
and ought to be, wide in such cases, and unless abused, it 
should not be controlled. Code, §4024; 14 Ga., 657; 34 
Lb., 99. 

We think that the discretion of the circuit judge, in this 
case, has not been abused, either in respect to the law or 
the facts, and we have no power to reverse what he has 
done. Indeed, the weight of the evidence seems with his 
opinion on the facts, and the facts being found with Terry 
and wife, there can be no doubt about the law of the case. 

Judgment affirmed. 
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Allen et a. v8. Frost. 


Amanpa ALLEN et al., plaintiffs in error, vs. Franots A. 
Frost, defendant in error. 


1. A waiver of exemption as to certain personalty embraced in a mort- 
gage, is valid. 

2. Where the foreclosure was against husband and wife, and the wife 
claimed the property levied on as exempt, an affidavit of illegality 
subsequently filed by the husband, introducing a new issue, was 
properly dismissed on demurrer. 


Homestead. Mortgage. Practice in the Superior Court. 
Before Judge Bucuanan. Troup Superior Court. May 
Term, 1877. 


Reported in the decision. 


B. H. Bieuaw, for plaintiffs in error. 


Ferrett & Lonatey, for defendant. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property subject to 
the mortgage fi. fa. levied thereon. The claimant made a 
motion for a new trial on the various grounds therein stated, 
which was overruled, and the claimant excepted. There 
were two grounds of error insisted on here: first, that the 
court erred in sustaining the demurrer to the defendant’s 
affidavit of illegality in a claim case; second, because the 
court erred in its charge to the jury, that the property claimed 
as a homestead exemption was subject to the mortgage ji. fa., 
if the parties executing the mortgage, had waived their claim 
to such homestead exemption on the property specified in 
the mortgage. 

It appears from the evidence in the record, that the de- 
fendants, Allen and his wife, executed and delivered to the 
plaintiff a mortgage on certain personal property therein 
described, to secure the payment of a promissory note 
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for the sum of $684.40, in which mortgage the parties ex- 
pressly renounced and waived all right to a homestead and 

exemption in the property specified in said mortgage. When 

the plaintiff foreclosed his mortgage, and had the mortgage 

fi. fa. levied upon the mortgaged property, Mrs. Allen, one 

of the parties to the note and mortgage, claimed it as a 

homestead exemption. 

1. There was no error in the charge of the court as to the 
property being subject to the mortgage 7. fa. levied thereon, 
according to the ruling of this court in Simmons vs. Ander- 
son, 56 Ga. Rep., 53. 

2. The claim to the property was interposed by the claim- 
ant on the 12th of January, 1876. On the 30th of May, 
1877, Allen, the other defendant, filed an affidavit of ille- 
gality in the claim case, which the court dismissed upon de- 
murrer. There was no error in dismissing the affidavit of 
illegality, which was no defense to the claim case, but was 
the introduction of a new and distinct issue to be tried with 
the claim case. When the mortgage 7. fa. was levied on 
the mortgaged property, the defendants had their option, 
then to have filed their affidavit of illegality by way of de- 
fense thereto, as provided by the 3975th section of the Code, 
or to interpose a claim to the property as was done in this 
case, but having interposed a claim to it, that was the issue 
before the court for trial. 

Let the judgment of the court below be affirmed. 


A. H. West, plaintiff in error, vs. Jonn W. Wueattey & 
Company, defendants in error. 


Though the case depend solely on the credibility of the respective par- 
ties as witnesses, where the charge of the court touching the rejection 
of testimony by the jury was subject to be misunderstood, and the 
rule laid down for dealing with conflict, was somewhat obscure in 
expression, the verdict not being one that the evidence obliged the 
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jury to render, the grant of a new trial by the presiding judge will 
not be interfered with. 


Charge of court. New trial. Before Judge Cxark. 
Sumter Superior Court. October Adjourned Term, 1876. 


Reported in the opinion. 
N. A. Smrru, for plaintiff in error. 
S. C. Eva, for defendants. 


Burckey, Judge. 


The suit was for the proceeds of one hundred and fifty 
bales of cotton; and, in the progress of the trial, the whole 
controversy was boiled down to a single question, which was 
whether the plaintiff had authorized the defendants to apply 
eighteen of the bales to an account which the plaintiffs 
brother owed to the defendants. There was no evidence in 
writing, nor any other, except the testimony of the parties 
themselves. This appeared to be in direct conflict—the 
plaintiff denying that any authority was given, and the two 
defendants affirming that it was given. Each witness made 
a somewhat detailed statement of the circumstances attend- 
ing the main transaction, and of what was said in certain 
conversations. The jury found for the plaintiff, and the 
court granted a new trial. Upon the question that divided 
the parties, there were two grounds of the motion for new 
trial that had materiality: These were, one, that “the jury 
found contrary to the evidence, contrary to the weight of 
the evidence, contrary to law, contrary to the charge of the 
court, and contrary to the principles of justice and equity ;” 
and the other, that the court erred in charging the jury that 
“when the witnesses are parties to the suit, and interested, 
the jury can reject the testimony of any of them: when the 
witnesses are all equally entitled to credit, and there is a con- 
flict, the preponderance did not mean, in every case, the 
greater number of witnesses, but the weight of testimony, 
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should decide.” This part of the charge, as corrected and 
explained by the judge, in annexing the whole charge to 
the motion for new trial, stands thus: “ When there is a 
conflict of testimony, it is the duty of the jury to recon- 
cile the testimony so as to make all the witnesses tell the 
truth, if they can do so. When the witnesses are parties 
to the suit and interested, the jugy can reject the testimony 
of any of them. When the witnesses are all equally entitled 
to credit, and there is a conflict, the preponderance of testi- 
mony should decide the question.” (The counsel for plain- 
tiff here asked the court to charge that the preponderance did 
not mean, in every case, the greater number of witnesses.) 
The court replied, “ Not in every case, but the weight of 
testimony should decide.” In granting the new trial, the 
court did not confine its judgment to any one or more 
grounds of the motion. The judicial mind may have be- 
come dissatisfied with the language of the charge which 
we have quoted. The language is certainly attended with 
some degree of vagueness, and a part of it is not free from 
obscurity. The jury were told that they could reject testi- 
mony. This broad instruction would seem to leave them 
free to reject, whether they had a good reason for the re- 
jection or not. Certainly they have no legal right to reject 
what they believe to be true. They cannot thus disembar- 
rass the case to make easy the work of deciding. On the 
relation of number of witnesses to weight of evidence, the 
charge is a kind of twilight. It seems timid and undecided. 
While the jury were warned that preponderance did not 
depend, in every case, on the number of witnesses, there 
was no express reminder that it might in some cases. 10 
Ga., 148; 55 7b., 450; 1 Stark. Ev., 554. Thus, in review- 
ing its own work, the court had before it something with 
which it might reasonably have been dissatisfied. The ver- 
dict is not such as to constrain us to overrule the grant of 
a new trial. 

Cited for plaintiff in error, 51 Ga., 528; 17 Zb., 267; 30 
Lb., 212; 19 Zb., 1; 55 7b.,317; 41 7b., 186; 53 7b.,570; 





562 SUPREME COURT OF GEORGIA. 
Barclay v8. Hopkins. 


Acts of 1866, p. 138; 41 Ga., 208, 295, 604; 42 Jb., 64, 
443; 43 Jb., 282; 51 7b., 333,174; 55 7b. 449. For de- 
fendants, 54 Ga., 337; 39 Zb., 597; 55 Zb., 449; Code, 
8§ 5091, 3713, 8718; 57 Ga., 559, 606, 609, 610; 55 Zb., 
416; 56 Jd., 398. 

Judgment affirmed. 





Joun A. Barcray, plaintiff in error, vs. Joun L. Horxtys 
defendant in error. 


[BLEcKLEY, Judge, having been of counsel in this case, did not preside. ] 


1. Where the entire contract does not purport to be in writing, parol 
testimony is admissible to show all other terms and conditions, not 
inconsistent with the written part, especially if the writing be a mere 
receipt for collection. 

. An agent to procure a competent attorney to collect a note, though 
said note is without negotiable words, is clothed with power to make 
the contract for its collection, unless his agency be restricted, and 
that restriction be made known to the attorney at the time the con- 
tract for collection is made. 

3. When the contract was that the agent should manage the entire case, 
and when the entire correspondence of the attorney abont the case 
was with him, and when he made the final compromise of the case, 
and the attorney paid him the money when collected, under the com- 
promise, and all this was in accordance with the instructions of the 
agent when the note was delivered by him to the attorney: 

Held, that the payee offthe note must look to his agent for the money 
collected by the attorney and paid to the agent, and that he cannot 
recover from the attorney the money so collected under the compro- 
mise, even though the attorney neglected to take up from the agent 
the receipt given in the name of the payee when he paid the money 
collected to the agent. 


Evidence. Contracts. Principal and agent. Attorney 
and client. Before Judge McCurcnen. Fulton Superior 
Court. October Term, 1876. 


Reported in the opinion. 
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Grorce 8. Tuomas; E. N. Broy.es, for plaintiff in error 


Cottier & Son, for defendant. 
Jackson, Judge. 


Barclay sued Hopkins for the collection of certain money, 
on the following facts: 

A receipt, as follows, was given by Hopkins to Balentine, 
the agent of Barclay: “Received of J. A. Barclay, for 
collection, a note given September 17, 1866, by E. Kennedy, 
for five hundred dollars, and due one day after date. This 
December 9, 67. (Signed) John L. Hopkins, attorney 
at law.” When the agent gave the note to Hopkins, it was 
agreed between them that Hopkins should do the best he 
could to collect or compromise the claim; that he was to 
receive ten per cent.; that he was to correspond with the 
agent, Balentine, touching all proceedings in respect to the 
case, and to pay Balentine the money when collected, who 
told Hopkins at the time that he was entitled to use it. 
Accordingly, Hopkins collected the face of the note, ac- 
cording to a compromise made by Balentine with Kennedy, 
and paid Kennedy the money after deducting commissions 
at ten per cent. Balentine, some time afterwards, left for 
Europe, without settling with Barclay for this money, and 
Barclay sued Hopkins for it. It was further in proof, that 
Barclay and Balentine had many dealings with each other, 
and that the latter, before he went to Europe, deeded lands 
to the former, whether before or after this transaction does 
not appear, although it was brought out by the sworn testi- 
mony of the plaintiff himself. It was also in proof, that 
plaintiff took a receipt for the note on Kennedy from Bal- 
entine, which was given up to Balentine by Barclay, when 
Barclay got Hopkins’ receipt for collection. This was also 
the testimony of the plaintiff himself, and this receipt is 
said, in one part of the testimony, to be for collection. 
When Hopkins paid Balentine the money collected, he did 
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it through a young man in his office, who did not take up 
the receipt for collection which he had given. 

Upon these facts the jury, under the charge of the court, 
found for the defendant; the plaintiff made a motion for a 
new trial; it was overruled, and he brought the case here 
for review. 

The first question is, was Hopkins’ testimony as to what 
transpired when the contract for collecting the note was 
made with Balentine, Barclay’s agent, admissible, or ought 
it to have been excluded because it varied the written re- 
ceipt ? 

We think that the answer to this question depends upon 
whether or not the whole contract was intended to be in 
writing—in the receipt given. If it was not all put in the 
receipt; if the receipt did not make, of itself, an entire 
contract, then the entire contract, or the part left out and 
necessary to make the full contract, may be shown by parol, 
if not inconsistent with the writing. Inthe case of Kemp 
& Mock vs. Byne, 54 Ga, 527, this principle was decided. 
The question there was, whether Kemp & Mock could show 
by parol that the title to a billiard table was to remain in 
them until the purchase money was paid, the note having 
these words in it: “the same being for one four-pocket bil- 
liard table and fixtures, the said table to be subject for pur- 
chase money ;” and the court held that as all the contract 
of sale was not in the note, but the note merely expressed 
the consideration for which the note was given, the parol 
evidence was admissible. 

So in this case. The receipt does not express the whole 
contract—the terms and conditions of the collection, whether 
to be collected in full only, or compromised, and who was 
to be looked to by Hopkins in the management of it. We 
think that these facts could be shown by parol in the light 
of the principle decided in 54 @a., 527. If the whole con- 
tract were in the receipt, it could not be varied or added to 
by parol; but the contract in its entirety is not in it, and 
was not intended to be in it. The price of collection itself 
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is left out. All that the receipt shows is that Hopkins took 
the note for collection from Barclay, but how he was to 
collect it, or how much he was to settle at, is not in it, nor 
are any of the terms of the contract. And this ruling in 
54 Ga. accords with the Code, sections 3503 and 2757, which 
are to the effect that if part only of a contract is reduced to 
writing, and the writing was not intended to embrace it all, 
then parol evidence is admissible to show the remainder of 
it if not inconsistent with the writing. Besides, a mere re- 
ceipt for money ‘is always susceptible of explanation by 
parol. Code, §3807. If so, why nota receipt for anything 
else of value? Unquestionably, we think it may be ex- 
plained where it does not speak the whole contract, by ad- 
ding by parol the parts omitted, which are not inconsistent 
with what is written. And inthis case nothing is added in 
parol which does not consist with the receipt. And so it is 
distinctly ruled on an attorney’s receipt in the case of Cow vs. 
Sullivun, 7 Ga., 146. Judge Nisbet, in that case. says: 
“There is no doubt that an attorney may stipulate in writ- 
ing with his client as to the extent and terms of his obliga- 
tion, and when that is done the parties will be bound by it 
as the highest evidence of what their contract is. The par- 
ties have not done that inthiscase. . . . . The receipt 
proves the bailment—the delivery of the note for collec- 
tion—and no more.” That case covers this fully. 

2. We think, too, that the agent of Barclay, even if em- 
powered by him only to place the paper in the hands of an 
attorney for collection, was empowered to make the contract 
in regard to the manner and terms of the collection. The 
one power necessarily carfied with it the other. Certainly 
if he was limited or restricted in it by his principal, the 
other party to the contract ought to have been informed of 
it; and in the absence of such information and knowledge, 
he had a right to presume that the agent had the full power. 
In 16 Ga., 431, Judge Lumpkin says, “‘that an agency, 
whether general or special, and whether conferred in one 
way or another, wnless the contrary manifestly appears, is 
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always construed to include all the usual and necessary 
means of executing it with effect.” So, when this agent of 
Barclay came with the note for collection to Hopkins, the 
latter of course must have presumed, and could legally pre- 
sume, that he had the right to stipulate all the terms for its 
collection. See Code, §2194. The bargain, therefore, was 
just the same as if made by Barclay himself. Nor can it 
make any difference that the note was not negotiable on its 
face. It is assignable, and the title passes by assignment. 

Jode, §2244. It seems, then, just as transferable as if 
payable to order. 

3. Now then, the bargain was that Balentine should 
manage the whole business, conduct all the correspondence, 
and act as agent for Barclay throughout. 

If so, certainly he had the right to receive the money, and 
payment to him was payment to Barclay.. Hodnett vs. 
Tatum, 9 Ga., 72. Besides, Balentine actually made the 
compromise by which the case was settled, and Barclay is 
suing for the money got by the compromise. He does not 
repudiate this act of his agent, but adopts it. He cannot 
ratify in part, and reject in part, the acts of his agent—he 
must repudiate all or none. 9 Ga., 72. 

Again, the paper was assignable, and he held some sort 
of claim to it, for he had given Barclay a receipt for it him- 
self, for collection by himself. Barclay never wrote to 
Hopkins about it, but left the whole management to Bal- 
entine up to the final settlement of the case; and to allow 
him now to make Hopkins pay it after he has paid his agent, 
would be, to say the least, to reverse the well settled maxim, 
that, of two innocent persons, hé who enabled the wrong- 
doer to do the injury ought to suffer. In addition to all 
this, Hopkins paid the money to the very person who was to 
receive it, by the contract. Balentine, by the contract, was 
to receive it; what he did with it afterwards was between 
him and his principal. It was enough for Hopkins to carry 
out his contract. Nor is this parol addition to the writing 
inconsistent with it. A person may well give a note for 
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collection to an attorney and direct its payment to an agent, 
and this is all that this addition to the writing does. Barclay 
has acted very singularly in this matter all the way through ; 
and if he intended no wrong, his conduct would certainly 
enable Balentine to doa great wrong to Hopkins, if he 
could make him pay the money a second time. This the 
law will not permit him to do. 
Judgment affirmed. 


Wiuuiam P. Anperson, executor, plaintiff in error, vs. 
Frances A. Usuer et al., defendants in error. 


. Where the report of an auditor is allowed and approved by the 
court without any objection having been made thereto, it is conclu- 
sive as to all questions of law which might have been made. There- 
after exceptions can only be filed to the facts found. 

. A trial before the court by agreement, without the intervention of a 
jury, does not dispense with the necessity of making such legal 
points as may be deemed pertinent to the issues involved, and hav- 
ing the decision of the court thereon in the same manner as if the 
parties were trying the case before a jury, if they desire to have the 
judgment of the court reversed here for error. 

3. There is sufficient evidence to sustain the judgment of the court 
below affirming the auditor’s report. 
BLECKLEY, Judge, dissented. 


Auditors. Practice in the Supreme Court. Practice in 
the Superior Court. New trial. Before Judge Hatt. 
Newton Superior Court. September Term, 1875. 


Robert P. Usher died in 1859. On the first Monday in 
July of that year, Wm. P. Anderson qualified as his sole 
executor, and proceeded to act assuch. On the 6th of Febru- 
ary, 1869, Frances A. Usher and others, legatees under the 
will of Robert P. Usher, filed their bill in Newton superior 
court, against said executor, charging him with waste and 
mismanagement, seeking account and settlement, and pray- 
ing, among other matters, an injunction against Anderson, 
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commanding him that he cease to collect any debt or demand 
then due, or to become due to the estate of Usher, and the 
appointment of Oscar Thomason as receiver, with authority 
to collect the moneys due said estate, and to manage all the 
assets thereof. The chancellor read and sanctioned the 
bill, and indorsed thereon his order, that the writ of injune- 
tion do issue as prayed for; that Thomason be appointed 
receiver of the assets of the estate according to the 
prayer of the bill, and that the executor, Anderson, with- 
in twenty days from the time of the service of the or- 
der upon him, deliver over to Thomason all the as- 
sets of any kind, in his, Anderson’s, hands belonging to 
said estate, taking Thomason’s receipt therefor, and 
filing in the clerk’s office of the superior court of said 
county, within the said twenty days, a correct schedule of 
all said assets, verified by hisoath. The clerk, on the 8th of 
February, 1869, issued the writ of injunction in pursuance 
of said order, and the terms set out in the prayer of the 
bill. Service of the same, and of the bill, was perfected 
upon Anderson on the 11th day of February, 1869. The 
assets of the estate were delivered up to Thomason by An- 
derson within the time fixed by the order of the chancellor, 
and Anderson then ceased to act as exector, as by the said 
order and injunction commanded. 

The executor made public sale in February, 1860, of a 
portion of the lands of his testator, known as the home 
place. He, by another, became himself the purchaser, and 
went immediately into possession. This sale was set aside 
by a decree rendered upon the bill at September term, 1874, 
and the land returned to the Usher estate. 

At September term, 1875, the case made by the bill and 
answer of Anderson, was, by order of court, referred to 
Thomas B. Cabaniss as auditor, who heard the evidence, 
and made his report to the court, as hereinafter set out. 

The report having been allowed and approved by the 
court, it was consented and agreed by counsel that the pre- 
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siding judge should, upon the hearing of the case on the 
exceptions to the report, act as judge and jury, both par- 
ties reserving all right of exceptions. 

The report of the auditor was as follows: ° 

“Complainant introduced Oscar Thomason, who testified 
that after his appointment as receiver under the bill filed 
by the complainant, W. P. Anderson, the executor, turned 
over to him the notes, accounts, money and bonds stated, 
the receipts exhibited and accompanying the papers returned 
to the superior court in March, 1869, and that the package 
of bonds, money, Confederate, State and Mechanics’ Bank 
change bills, exhibited to the auditor, are the same that 
were turned over to hitn by the said executor. 

“ McCormick Neal, sworn, testitied that he knew John 
H. Colbert, was related to him by marriage, he being the 
uncle of his wife; he was acquainted with the property 
of the said Colbert before the war, during the war, and some 
of it since the war. Before and during the war, Colbert 
was a man of considerable means, having a large and valu- 
able plantation in Alabama (adjoining, or near witness’ farm), 
slaves thereon to work the same, a comfortable home in 
Columbus, Ga., where his family resided, and other prop- 
erty; was worth before and during the war thirty or forty 
thousand dollars. Since the war knows of Colbert’s still 
owning his Alabama farm, but is not certain about his Colum- 
bus home. Thinks since the war he has had as much as 
eight or ten thousand dollars worth of property. 

“S. D. Hight, sworn, testified that he is acquainted with 
the Usher home plantation, and would say from his ac- 
quaintance, its annual rental value, from 1860 to 1875 
inclusive, to be four hundred dollars. 

“ On his cross-examination, witness testified that during 
the war, in 1861, the place was worth $400.00, in 1862, 1863 
and 1864 worth scarcely anything, as the government seized 
or pressed all of value nearly that was made during those 
years on farms : in 1865, was worth $400.00, and an average 
of $500.00, yearly, since. 
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“ Dr. Hendrick, sworn, testified that he had for a 
number of years a plantation adjoining Usher’s home place ; 
that he thinks said place was worth for rent per annum 
$500.00 ; that during the war the government pressed nearly 
all that was made on the farms in the country. 

“Complainants introduced bill with exhibits aceompany- 
ing, including returns of executor prior to and during the 
war, sale bills and appraisements, also returns annexed to de- 
fendant’s answer and closed. 

“Defendant introduced receipts given by the receiver to 
the executor accompanying this report, dated March, 1869, 
and his returns annexed to his answer. 

“ Anderson, the executor, testified, in substance, as fol- 
lows: he knew nothing of what was made on the Brewer 
place, of the estate of Robert O. Usher, until such products 
were brought to market and sold, and returns were made by 
him of all these. The produce not sold, raised on said place, 
went to the support of Mrs. Usher and family. Witness 
wrote to John H. Colbert frequently about his note, and 
applied to him for payment, but never sued it, regarding 
Colbert as good as anybody. After October, 1861, the cur- 
rency of the country was chiefly Confederate money, and after 
the same became the currency, collected very little, if any, 
for the Usher estate in anything else. Interest bearing 
notes and various bills exhibited were received by him.in 
regular course of administration. 

“ Received money due him before the war, in Confederate 
currency, until close of the war. Prudent men gener. 
ally did the same thing. Has no recollection of saying to 
Mrs. Usher that he was not bonding any of the money of 
her husband's estate. Has bonds and certificates of my 
own. Does not know from whom he obtained any money, or 
bonds of his own. Harris & Hunter’s note was paid 29th 
day of March, 1863, in Confederate currency. His in- 
dividual note was paid 20th of March, 1863. Paid for 
the Usher place, June 30, 1862, $2,000; November 8th, 
1863, paid $4,226.55. Did receive the package of money 





AUGUST TERM, 1877. 571 


Anderson, ex’r, vs. Usher e¢ al. 





turned over to the receiver on the Usher estate. Can- 
not remember particular claims on which particular bills 
were received. Kept estate’s money and his own sepa- 
rate—did not mingle them. The Confederate money, 
bank bills, and state money turned over to the receiver, 
were the identical bills received for the estate. Might 
have loaned the money to parties not very good. Consid- 
ered the interest-bearing treasury notes the best investment 
that could be made. 

“Knew Noah Phillips; was good for his debts. Phillips 
& Dearing were good; Joe Maddox considered good. Re- 
members Mr. Oscar Thomason calling on him once or twice 
for a settlement. Said to him he would be ready for a set- 
tlement as soon as he could get papers ready. Never speci- 
fied any time. Never had an order from the judge of the 
superior court to bond any money of the estate. Paid his 
own note in Confederate money. Exchanged some of the 
money into bonds. Paid the note and interest on it, but 
don’t remember the amount. Can’t say how long he kept it 
on hand. Could not distinguish the bills, and cannot say 
what he did with them. Cannot say where he got the money 
bonded in March, 1864, nor from whom he got the $100 
bonds. Don’t remember anything about the second bond: 
exhibited-—said bond of $1,000.00. Has no definite recol- 
lection of where he got any particular bond. Remembers 
getting some bonds in Augusta. Remembers nothing as to 
from whom or where he got Mechanics’ Bank bills. Can’t tell: 
now, where, when, or from whom he got any of the bills 
exhibited. The cash collected in 1859, was in good money. 
Cash received from July, 1859, to July, 1860, was in good 
money. Also, from July, 1860, to July, 1861. Dr. Bry- 
an’s note was dated February, 1859. Thinks he was insol- 
vent. Made the effort to collect it by asking; never sued. 
Note of T. W. Sims, indorsed by Sneed & Stewart, thinks 
it was doubtful as to solvency after it came into his hands. 
If his returns show that he paid Stewart, then he paid him’ 


money. Jno. Stewart was at one time good for his debts; 
36 
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was so until he became insolvent. Walthal was good for $10. 
N. Phillips was considered good. All the efforts made to 
collect, were to let the parties know that he wanted the money; 
never sued them. Neverconsidered Gen. Rakestraw good for 
anyamount. John O. Freeman was not good ; neversued him 
as it was utterly useless. H. Sims was insolvent a number of 
years before his death. Don’t know when he died. Mad- 
dox was good; Judge Harris paid Harris & Hunter’s note ; 
paid in Confederate money. Suppose that some of the 
money paid, is the money paid to the receiver; don’t know 
that there is. Of the money paid by himself, can’t swear 
there are any of the bills in the package. Of the money 
paid for land, can’t designate any of the bills in the pack- 
age. Money paid for Confederate certificate, can’t designate 
what money paid for it; can’t identify a single bond or bill 
in the package turned over to the receiver. Can’t say what 
time he received Mechanics’ Bank bills. Can’t tell 
whether he received said bills on any claims of the es- 
tate. So with state treasury notes and Confederate bills. 
Don’t know that he ever made any return of the payments 
made on the Colbert note. Did not mix any of the 
estate’s money with his own. Received change bills be- 
cause he thought they were the best money. This was in 
1862 or 1863. Can’t tell what time, or upon what claim, he 
received change bills. Had a large pocket-book in which he 
kept estate’s money and papers. Don’t know what notes in 
the inventory were paid before 1863. No money came into 
his hands at death of Col. Usher; there were some broken 
bank bills, and no other money. 

“John Harris sworn, testitied: Cannot remember date 
when Harris & Hunter note was paid ; thinks it was in 1863, 
and that he attended to the payment of it. The money was 
in the store. It was paid in Confederate money. Wanted 
to pay the money when cotton was bought. Usher wanted 
their note rather than the money. Soon after giving the 
note, Col. Usher died. Thinks it was in 1863, when the 
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note was paid. Thinks that as soon as they could doso, they 
paid the money. Said to Judge Floyd, that they had the 
money on hand at Usher’s death, and Hunter’s habit was 
prompt payment of his debts. The note was paid when 
there was nothing else but Confederate money. They—that 
is, Harris & Hunter, had good money at Usher’s death, and 
all along until after the war. Don’t think they paid any shin- 
plasters, and don’t think they had any considerable amount in 
one dollar bills.” 

Here follows a‘long and intricate calculation, which the 
auditor sums up in the following 


RECAPITULATION : 


“Amount due by the executor on balance due per first re- 
turn, with interest to March 1st, 1876 
Amount due March Ist, 1876, with interest on balance due 
by executor on second return 
Amount due by executor on balance third return, reduced to 
gold value, with interest to March ist, 1876 
Value of notes inventoried as solvent, not collected, and for 
which non-collection no good legal reason was shown, or 
attempted to be shown, by the executor 18,047 95 
‘Rent of home place bought by the executor, and afterwards 
returned by executor to the receiver, by decree of court, 
for the years 1860, 1861, 1862, 1866, 1867, 1868, 1869, 1870, 
1871, 1872, 1873, 1874, @ $500 per annum 
‘Transactions by returns, not including Confederate money, 
currency and papers turned over to receiver by execu- 
tor, show the executor to be indebted, the 1st March, 
2,290 81 


Total due by executor, March Ist, 1876............. .-. $38,715 85 
PER CONTRA. 


‘Allowing the executor credit for all the Confederate and 
other war currency on hand at time of purchase of bonds, 
and after deducting amount due estate by his Confederate 
returns, as well as what was collected on the Harris & 
Hunter note, and the individual note of W. P. Anderson, 
I find the estate due him on Confederate transactions, Jan- 
uary 1, 1863, $3,446.67, which, reduced to gold valuation, 
is $1,182.07, which, with interest according to law, to 
March 1, 1876, amounts to sodicesis. sete SS 
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‘The executor is further credited with amounts turned over 
to Thomason, receiver, in 1869, with interest on same from 
time the executor received them to March 1, 1876, as in- 
terest had been counted against executor on same items 
in his returns up to same time, they making in the aggre- 


Gross amount due by executor, March 1, 1876. ...$38,715 85 
Credit as above 4,772 07 


Net amount due by executor March 1, 1876 $33,943 78 


“From the evidence submitted and the calculations made 
upon the returns of the executor, it is my opinion that the 
defendant, William P. Anderson, is indebted to the com- 
plainants in the sum of thirty-three thousand nine hundred 
and thirty-three dollars and seventy-eight cents, all of which 
is respectfully but diffidently submitted.” 


The remaining facts, so far as material, appear in the 
opinions. 


Crark & Paces, for plaintiff in error. 


J.J. Fioyp, for defendants. 


Warner, Chief Justice. 


The complainants filed their bill against the defendant as 
executor for an account, relief, ete. The court appointed 
an auditor to examine the defendant’s accounts, hear evi- 
dence in relation thereto, and make a report thereon, which 
was done. When the auditor made his report, as appears 
from the record, the same was allowed and approved by the 
court, neither party excepting to the judgment of the court 
allowing and approving the auditor’s report. The defendant 
then filed thirteen exceptions to it, which, by the agreement 
of the parties, was heard before the presiding judge, who was 
to act both as judge and jury in passing upon the same. The 
court, from the evidence before it, found against the 2d, 
3d, 4th, 5th, 6th, 8th, 10th, 11th and 12th exceptions, and 
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against part of the Ist and 9th exceptions, as appears from 
the finding and decree set forth in the record. The only 
evidence offered before the court, on the hearing, to coun- 
teract the report of the auditor, was the following evidence 
of the defendant himself : 

“The Georgia and South Carolina bank bills turned over 
by me to the receiver were received by me as executor of 
Usher along during 1860 and 1861. When Confederate 
money came into circulation in the summer or fall of 1861, 
these bank bills were commonly regarded, and were so re- 
garded by me, as more valuable, and for that reason I pre- 
served them for the estate. Nobody wanted to borrow money 
then, and I did not want to lend those bank bills if I could 
have done so, because I would have had to take pay in Con- 
federate money. 

“‘ After Confederate money came into general circulation, 
which, I think, was in the fall of 1861, I did not get in for the 
estate, nor in my own business, any other sort until Confed- 
erate money went up: it went up in 1865, when the surren- 
der occurred. John S. Colbert is the brother of Mrs. Usher, 
widow of testator. The Usher place was worth very little 
to me for rent while I had it in my possession—not near 
$500.00 a year. I rented it some of the time I had it. I 
did not get notes for all of the negro hire for the year 1865. 
I only got $2,650.00 worth of notes; for the balance of the 
negro hire for that year, included in my return, I never got 
any notes from the persons hiring them; they were to come 
and give me their notes, but did not do so. When the ne- 
groes were set free, some of the parties who had hired them 
refused to give notes. I did not try to collect money from 
them, for I thought it was useless. I never collected any- 
thing for negro hire for 1865.” 

The finding and decree were as follows: 

“T find the first exception good in this, that the auditor did 
not allow the balance in the hands of the executor to be 
free from interest for the next year succeeding the making 
of each annual return, as the executor was authorized by 


/ 
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law to hold this balance to meet the current expenses of the 
estate for the succeeding year. 

“T find against the balance of this exception. 

“T find against the second exception. 

“T find against the third exception. There is an error in 
calculation on the return to which this exception refers, but 
that is corrected in this decree by a calculation made neces- 
sary by sustaining the first part of the first exception, and 
the thirteenth exception. 

“T find against the fourth exception. 

“T find against the fifth exception. There is an error in 
the calculation on the return to which this exception re- 
fers, but the error is corrected in this decree in the manner 
stated in reference to the third exception. 

“T find against the sixth exception. 

“T find in favor of the seventh exception. The amount 
paid is, by this decree, deducted from the return in which 
the executor is charged with the amount of these notes. 

“T find against the eighth exception. 

“T find in favor of the first part of the ninth exception. 
The auditor was right in charging rent, but he erred in charg- 
ing compound interest on the amount of rent found due 
annually. 

“T find against the balance of this exception. The error of 
the auditor in charging compound interest is corrected by 
this decree, in which I have allowed the executor a credit 
for the overcharge of interest. 

“T find against the tenth exception, as the report of the au- 
ditor shows that the executor was credited with the amount 
set out in this exception, and the interest on the same. 

“T find against the eleventh exception. 

“T find against the twelfth exception. 

“T find in favor of the thirteenth exception. I have made 
a new calculation on each return, and have allowed the ex- 
ecutor credit for the overcharge in the way of interest. 

“After making the corrections in the auditor’s calculations, 
which were made necessary by sustaining the exceptions 





AUGUST TERM, 1877. 577 


Anderson, ex’r, v8. Usher et al. 








herein sustained, and allowing credits for the amount col- 
lected by the receiver, and not allowed in the auditor’s cal- 
culation, I find that there is due to complainants from Wm. 
P. Anderson, executor, up to March 1, 1876, thirty thousand 
and four hundred and seventy-eight dollars and fifty-seven - 
cents, which amount it is ordered and decreed that complain- 
ants do recover of W. P. Anderson, with costs of suit.” 

March 12, 1877. 

To this finding and decree, Anderson brings his bill of 
exceptions, saying therein that it is error in this: 

1. Insomuch as it finds against the first exception of de- 
fendant, Anderson, to the auditor’s report. 

. In finding against the second exception. 

. In finding against the third exception. 

. In finding against the fourth exception. 

. In finding against the fifth exception. 

. In finding against the sixth exception. 

. In finding against the eighth exception. 

. In finding against such part of the ninth exception as 

is specified in said finding and decree. 

9. In finding against the tenth exception. 

10. In finding against the eleventh exception. 

11. In finding against the twelfth exception. 

13. In the aggregate sum found against Anderson in said 
finding and decree. 

And for which errors counsel for Anderson say that said 
judgment and decree should be reversed. 

1. By the 3097th section of the Code, it is declared “that 
in equity causes, the court may refer any part of the facts 
to a master or auditor, and his report thereon shall be prima 
JFacie the truth after allowance by the court, either party hav- 
ing the liberty to except. But the final decision upon the 
facts shall be by aspecial jury.” It will be perceived that the 
court is only authorized to refer any part of the facts in 
the case to a master or auditor for his report thereon, but if 
there are errors of law apparent on the face of the report, 
the court, on objection being made thereto, can correct the 
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same by its judgment before the report is allowed and ap- 
proved by the court, as was held in Brinson vs. Wessolowski, 
57 Ga. Rep., 142. See Code, §3138. If there are no legal 
objections apparent on the face of the report of the auditor, 
or if there are, and the report is allowed and approved by the 
court without objection, then, after such allowance of the 
report by the court, it is prima facie the truth; but either 
party may except and have the facts decided by a special 
jury, or by agreement of the parties, by the court, without 
the intervention of a jury, as was done in this case. 

2. The court, acting in the capacity of a special jury, by 
consent of the parties, from the evidence before it, found 
against the defendant’s exceptions to the auditor’s report, as 
now complained of, and rendered a decree against the de- 
fendant. for the sum $30,478.57. The error complained of 
in the judgment of the court is, that it found from the evi- 
dence before it, against the defendant’s exceptions, and ren- 
dered the decree that it did. This is a court for the correc- 
tion of errors, and the party who comes here and complains 
of error in the judgment of the court below, must affirma- 
tively show the error or errors that were committed by the 
court on the trial of the cause. Roberts vs. Summers et al., 
47 Ga. Rep., 434. A trial before the court by agreement, 
without the intervention of a jury, does not dispense with 
the necessity of making such legal points as may be deemed 
pertinent to the issues involved, and having the decision of 
the court thereon in the same manner as if the parties were 
trying the case before a jury, if they desire to have the judg- 
ment of the court reversed here for error. If no legal ques- 
tions are raised on the trial of the case for the decision of 
the court, the same will be presumed to have been waived, 
and the parties will not be allowed to raise them here for 
the first time for the purpose of assigning error in the judg- 
ment of the court below. 

3. In this case, the record shows that the report of the 
auditor was allowed and appoved by the court without ob- 
jection by either party, and was submitted to the court on 
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the trial of the cause as containing prima facie the truth. 
There was no evidence introduced on the trial to controvert 
the prima facie evidence of the auditor’s report but the 
evidence of the defendant himself. The court had the right 
to judge of the character of that evidence, and give to it such 
weight as, in its judgment, it was entitled to, and no more. 
The judgment of the court upon the evidence submitted to 
it at the trial, was not so strongly and decidedly against the 
weight of the evidence as will authorize this court to set it 
aside for error, according to its repeated rulings heretofore 
made. There was no decision of any question of law made 
by the court during the progress of the trial complained of 
by the defendant, but it is insisted that this court shall go into 
the report of the auditor, which had been allowed and ap- 
proved by the court below without objection from either 
party, and ransack it for the purpose of discovering errors, 
both of law and fact, for the purpose of reversing the judg- 
ment of the court. This court was not organized for the 
purpose of performing the functions of an auditor to adjust 
the accounts of executors and administrators, even if it had 
the time to do so, but to correct the errors that may be com- 
mitted on the trial of cases in the superior and city courts, 
when such errors are plainly and distinctly made to appear. 
The errors which this court can consider and adjudicate 
are such as are made affirmatively to appear to have been 
committed by the court below on the trial of the cause, and 
not such as may be discovered by ransacking an auditor’s 
report for errors, when that report has been allowed and 
approved by the court, and is, therefore, prima facie the 
truth, and been passed upon by the jury, or by the court 
acting in the place of a jury, by the consent of the parties. 
To do so in this case, would be to assume that the auditor’s 
report had been successfully controverted by the evidence 
of the defendant himself, when the court, by its judgment, 
acting in the capacity of a jury, has found otherwise. The 
judgment of the court below, upon the evidence submitted 
to it, not being so contrary to that evidence as to make it ille- 
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gal, should be affirmed, inasmuch as the auditor’s report, in 
the opinion of the court, had not been successfully contro- 
verted by the evidence of the defendant, thereby leaving it 
to stand as prima facie the truth. 

Let the judgment of the court below be affirmed. 


Jackson, Judge, concurring. 


The line of statutory enactments seems to indicate clearly 
that there are two distinct kinds of exceptions to an audit- 
or’s report. First, exceptions of law; secondly, exceptions 
of fact; and these two classes of exceptions are so distinct, 
and differ so materially, that they are to be tried before 
different tribunals—the judge to hear and determine mat- 
ters of law excepted to, and the jury, matters of fact. 
Code, $§3097, 3138, 3137, 4202, 4203. 

In this case there are no separate exceptions of law and 
fact, but they seem to have been all blended together, ma- 
king it very difficult to separate the errors of law, if any 
be charged, from the errors of fact. Section 3138 of the 
Code, expressly enacts that grounds of objection to rulings 
of the auditor on the admission and rejection of evidence 
because illegal, or on any other ground impeaching the pro- 
priety of the report, “shall be heard and decided by the 
court,” and that “the report, when finally accepted, shall 
be admitted as evidence to the jury,” with instructions ap- 
propriate to each case. 

It would seem, therefore, that all errors of law against the 
propriety of the report must be made before the report is 
accepted, so as to be evidence to the jury, and these legal 
points must be settled by the court before the result of the 
auditor’s calculations shall go to the jury. If any of these 
exceptions, on legal grounds, be sustained by the court, then 
the system is that the case shall be sent back to the auditor 
with instructions to hear the case over again and correct his 
report accordingly ; and in 47 Ga., 414, the court seems to 
have adopted this view. There it is ruled that “an analysis 
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of sections 3042, 3082, 3083, 4143 and 4144 of Irwin’s Re- 
vised Code (sections 3097, 3137, 3138, 4202, 4203 of the 
present Code) shows that when an auditor, or master in 
chancery, makes a report upon matters of account referred 
to him, the party against whom the report operates may file 
two classes of exceptions: first, for alleged errors of law on 
the part of the referee; secondly, for alleged errors in his 
report as to the facts found. The first is for the exclusive 
consideration of the court, under section 3083 (3138.) The 
facts found by the report are for the consideration of the 
court in the first instance, after which, if approved by the 
court, the report becomes prima facie evidence of their 
truth, subject to be overthrown by testimony before the 
jury.” 

The same case decides that “ it is not necessary, under our 
practice, that an auditor should append to his report the 
evidence on which it is based.” In that case no evidence 
was appended, so that the report which is prima facie evi- 
dence, is not a report of the facts, but a report on facts ; or, 
in other words, the result or conclusion which the auditor 
draws from the testimony before him. 

Now, in the case at bar, the report was accepted by the 
court, and the order accepting it was duly passed and appears 
of record. That judgment, so accepting it, closed all ques- 
tions of law which had been passed upon by the auditor, 
and left only issues of fact for the jury on the exceptions 
filed.’ 

So that, strictly in law, if it be considered best to apply 
strict rules of law to this case, all exceptions of law to the 
auditor’s report had been passed upon and overruled by the 
court, and issues of fact only were left ; and before the jury 
on the issues of fact, the report of the auditor on the facts, 
the results he reached, became prima facie evidence, and 
must control, unless overpowered by other evidence intro- 
duced on the jury trial. Well, no evidence in this case on 
the jury trial was introduced, except the defendant’s own 
testimony. That was very confused and uncertain, to say 
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the least, and the jury had full power to believe or not be- 
lieve it, as they should think right. 

It can make no difference in principle that the judge was 
made the jury by consent. As judge, acting as the court, 
he ordered the report to be approved and accepted, before 
he tried the facts as the jury agreed upon by the parties. 
Then he took the case and tried it, or should have tried it, 
asa jury. The result is, that I concur in the general view 
which is presented by the chief justice, and the conclusion 
to which he comes, to affirm the judgment on strict legal 
principles. ; 

Under the application of these principles to the settle- 
ment of accounts, the auditor will discharge his appropriate 
duties and make the calculations, subject to review by the 
jury, and the legal principles on which he does this duty 
will be fixed by the court, subject to be reviewed by this 
court. 

But if the legal exceptions, or exceptions of law, can be 
eliminated from their intermixture with the exceptions of 
fact, I think, on examining the exceptions thus mixed, these 
exceptions of law will be found to be but two. 

First, ought this administrator to be charged with com- 
pound interest, under the facts, where he is so charged? and, 
secondly, should he have been charged with the notes turned 
over to the receiver in 1869? 

In respect to the first point, on examination of all the 
facts—those reported by the auditor as sworn to by witnesses 
before him, as well as that sworn to before the judge acting 
as a jury—lI think that he should be so charged. The estate 
was certainly mismanaged. One plantation was left to take 
charge of itself and the executor took no interest in it at all. 
He could not tell from whom he collected Confederate 
money, or from whom he got the bonds in which he in- 
vested that money. But the regular rule is to charge sim- 
ple interest for seven years, and then compound, and that 
is all that was done in this case. As to the statute com- 
pounding interest being suspended during the war, it will 
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be seen that this was done only during the existence of the 
stay law, and that act was declared unconstitutional, and 
therefore never did exist. See acts of 1862, p. 30; 37 Ga., 
124. 

In respect to the second point, I think that the presump- 
tion is, that these notes could not be collected after the re- 
ceiver took them. This executor received them perfectly 
good and solvent, he held them ten years, he made no effort 
to collect them, and turned them over to the receiver by 
order of court but a few months before the bar of the limi- 
tation act of 1869. It was for him to show that they con- 
tinued good and solvent till 1869, when he turned them 
over. This he did not do. Besides, it appears that the 
most important and largest of them were not good in 1869. 
Colbert was worth thirty to forty thousand dollars, much of 
it in Georgia, when the executor got his note, and up to and 
during the war; and the witness swears that he thinks he 
had eight or ten thousand dollars of property in Alabama 
left after the war. He was very rich in Georgia for years 
when the executor held the note. One witness thinks—only 
thinks—him worth eight to ten thousand after the war in 
Alabama, beyond the jurisdiction of the court, and even 
that evidence does not show what time after the war the 
witness thought him worth this sum in Alabama. 

Besides, he owed the estate gold debts to a large amount, 
and paid them to himself in Confederate money when it 
was very much depreciated, in 1863 or 1864, which was 
allowed as legal; and if we depart from strict law and look 
to broad justice, examining his whole case ourselves, as audi- 
* tors and jury de-novo, I am of the opinion, from the closest 
scrutiny I have been enabled to give the case as disclosed 
by the entire record, (and I have examined the whole record 
with care,) that the errors which have been committed by 
the auditor and court below, if, indeed, any have been com- 
mitted, in the executor’s behalf and to his advantage, are 
fully as great as any committed against him, if such 
have been committed; and that the law has not only been 
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administered in respect to adherence to strict principle in a 
re-examination by the court, as a jury, of the auditor’s re- 
port, but that justice in a broader sense has been adminis- 
tered. I therefore concur in the judgment which affirms 
the judgment of the superior court. 


Bieckiey, Judge, dissented, but furnished no written 
opinion. 


Wituiam T. Wirxinson, plaintiff in error, vs. Suton Wooren, 
defendant in error. 


1. When the object of parol evidence is to expose alleged usury covered 
up in writings under the name of rent, it is error for the court, in 
charging the jury, to disparage the parol evidence, and intimate that 
if there be conflict the written evidence should prevail. 

. When, at the instance of one in possession of land under bond for 
titles, a stranger advances money to discharge the balance due on 
the purchase, takes from the vendor a conveyance, and gives his 
own bond to make titles to the vendee, taking from the latter his 
note due at a future day, the transaction is prima facie a loan, in 
substance, with title to the land as security. An annual percentage 
on the amount advanced, though covered by separate and successive 
notes, and called rent, is not rent but interest, and if the per cent. 
exceeds the legal rate, the excess is usury. 

. If the original contract was thus usurious, all payments on the so- 
called rent notes are to be treated as payments on the debt itself, to 
go in reduction of principal and lawful interest, no matter when 
they were made, nor under what changes as to the law of usury. If, 
however, the original contract was untainted, and successive agree- 
ments for usury under the name of rent were superadded, each be- 
ing independent of the others, then each is governed by the law of 
usury existing at the time it was made, and payments thereon in ex- 
cess of the legal rate of interest can be applied to the orignal debt by 
plea of set-off only, which plea must be filed within the period of 
limitation applicable to an action for recovering back usury. 


Charge of court. Evidence. Contracts. Usury. Ven- 
dor and purchaser. Landlord and tenant. Set-off. Before 
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Judge Wrieut. Calhoun Superior Court. September Ad- 
journed Term, 1876. 


Reported in the opinion. 

D. A. Vason; J. J. Beck, for plaintiff in error. 

C. B. Wooten; L. D. Monros, for defendant. 
Bieckey, Judge., 


The note sued upon was for six hundred dollars. It was 
dated January 9, 1872, and due by the 25th of December 
thereafter. It purported, on its face, to be given for pur- 
chase money of certain described land. There was a plea 
of “not indebted.” Other pleas set up usury, and payment 
of the same, to the amount of five hundred and ten dollars. 
The pleas did not allege that the note was given for a loan 
of money, nor did they allege that there was usury in the 
note itself, or in the contract out of which it arose. They 
averred that the note was given “as a balance of purchase 
money to plaintiff,’ for the land described ; and that “after- 
wards, to-wit: on the 19th of January, 1872, plaintiff re- 
quired of, and received from, defendant, his additional note 
for the sum of $100.00 as rent for said land, so purchased, 
which rent was usurious interest at the rate of twenty per 
cent. on the purchase money of said land, and which usuri- 
ous interest was, by defendant, paid to plaintiff. Also, on 
January 17, 1873, defendant likewise gave his note, claim- 
ing to be for rent, (which likewise was for usury,) in the 
sum of $120.00; and other usurious notes, to-wit: January 
26, 1874, for $120.00; January 16, 1875, for $120.00; May 
4, 1875, for $50.00, making, in the aggregate, the sum of 
$510.00, which was usurious and unlawful interest received 
by plaintiff of, and from, this defendant on the said case, to 
the account of purchase; and all of which amount defen- 
dant here claims to be allowed to him as set-off and as pay- 
ment on said original note now sued on,” etc. “The de- 
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fendant, for further plea in this behalf, says that he has 
partially paid off the original note, plaintiff's cause of ac- 
tion, as follows, to-wit: that he paid plaintiff, on 25th of 
December, 1872, the rent of $100.00 ; January, 1873, $120.00 ; 
January, 1874, $120.00; January, 1875, $120.00; Novem- 
ber, 1875, $60.00, all of which said sums have been received 
by plaintiff, and of right ought to be entered as a credit 
and payment on said original note.” 

At the trial (the note declared upon being in evidence for 
the plaintiff) the defendant testified, in substance, that he 
purchased the land, in 1869, of one Clayton, at the price of 
$2,000.00, taking his bond for titles. A balance of the 
purchase money, amounting to $666.66 remained unpaid, 
and was due January 1, 1872. Clayton proposed to take 
$400.00 for this debt. Defendant agreed to give it if he 
could raise the money. He applied to plaintiff to borrow 
the amount. Plaintiff agreed to let him have it, but said 
he would take up the debt from Clayton, take a deed to 
the land, and give defendant a bond for titles, if defendant 
would pay him rent on it until the purchase money was 
paid—the rent to be twenty per cent. on the sum that de- 
fendant was to pay plaintiff for the purchase of the land; 
said he would not take any interest on the purchase money 
note, but that defendant must pay him twenty per cent. 
rent, as this was the only way he could collect. his money. 
He also said defendant must pay him $100.00 for making 
the trade. These terms were agreed to, and defendant gave 
the note now in suit, which included the $400.00 paid Clay- 
ton, the $100.00 for making the trade, and $100.00 then 
loaned by plaintiff to defendant, out of which plaintiff re- 
tained $20.00 as per centage. On the 9th of January, 1872, 
plaintiff paid Clayton $400.00, took a deed for the land, 
and made defendant a bond for titles. The note was given 
on that day, and on the same day was given another note, 
for $100.00, the latter due at the same time as the former, 
(25th of December, 1872,) and expressed to be for rent. 
Subsequently, as called on by the plaintiff, defendant gave 
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him a note of $120.00 (being twenty per cent. on $600.00) 
for each year between 1872 and 1876. These notes pur- 
ported to be for rent, and, except the last, were all paid at 
or about maturity. The last note was renewed, and the re- 
newal notes—one for $72.00 and one for $60.00—are still 
held by plaintiff. On cross-examination, defendant testified 
that he did not agree to pay rent for the land unt#l the 
money was paid back, but only agreed to give his notes for 
twenty per cent. on the amount of the debt, and make it as 
rent, so as to comply with plaintiff's demand. All the 
notes were put in evidence, and also the bond for titles 
made by the plaintiff to the defendant. This latter stipu- 
lated for a quit-claim deed only. Clayton (introduced by 
plaintiff,) testified that he sold the debt of $666.66 to plain- 
tiff for $400.00, received the money from him, and made 
him a deed. Did not remember that he ever agreed with 
defendant to take that sum for the debt, or that defendant 
ever said anything to him on the subject. The jury found 
for the plaintiff $742.00. The defendant moved for a new 
trial, for error in the charge of the court, in refusing to 
charge, and because the verdict was contrary to evidence, 
to law, and to the charge of the court. The new trial was 
refused, after the plaintiff had written off from the verdict 
$157.63. This refusal is complained of. 

1. The court charged the jury that, “If written evidence 
of a transaction, made at the time, and parol evidence of 
the same transaction are in conflict, the written evidence is 
to be preferred to the recollection of a witness long after 
the transaction ; and if it is possible for you to reconcile 
them so as both can stand as true, then the written evidence 
is not preferred—both are original evidence.” Apply this 
charge to the so-called rent notes, and the jury would be 
apt to suppose that they proved rent, and that the parol 
evidence tending to show that the word rent was but a name 
to conceal usury, was to go for nothing. When the matter 
in hand is to strip off the paper covering in which usury is 
enveloped, if the words written on the paper are to have 

87 
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more credit than the sworn testimony of witnesses, and this 
is matter of law to be given in charge to the jury, there had 
as well be no investigation further than to introduce the 
writings. Generally, the very object of the parol evidence 
is to produce conflict and make the writings yield. On 
which side is the truth, is for the jury to determine, taking 
all the evidence together, and ranking it as they think it 
deserves. For the misdirection of the court in this matter 
the judgment is reversed. 57 Ga., 489. 

2, 3. On the main case, we need do nothing more than 
announce the general views which we think must govern it. 
The plea and the evidence are not in full harmony. The 
plea indicates that the arrangements for rent were all subse- 
quent to the main contract ; the evidence, on the other hand , 
puts the root of all the notes in the original contract itself. 
In the head-notes, we deal with the subject in both aspects. 
We think that under 52 Ga., 69, and Archer vs. Underwood, 
this term, the so-called rent was really interest. If, as the 
evidence says, the agreement was part of the original con- 
tract, the infection of usury went clear through. If, as the 
plea indicates, there was no usury until afterwards, each 
rent note is a separate contract, and whether usurious or not 
depends on the statutes in force at the time. But the notes 
two and three in the syllabus are sufficiently explicit. 

Cited for plaintiff in error: 52 Ga., 69; Archer vs. Un- 
derwood, this term ; acts of 1871-2, p. 75; acts of 1873, p. 
52; acts of 1875, p. 105. ; 

For defendant : Tyler on Usury, 207; Comyn on Usury, 
142, 143, 144; 8 Ga., 118; 22 7b., 313; 31 Zb., 140. 

Judgment reversed. 


Mus S. Warg, executor, plaintiff in error, vs. Wm.t1am H 
Resse, defendant in error. 


1. A quantum meruit count for services rendered may be joined with a 
count founded on contract, and if the contract be not proved, there 
may be a recovery for the value of the services rendered. 
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. On the point of the value of such services and the rendering of them, 
the evidence being conflicting, if there be evidence enough to sus 
tain the verdict, and it be approved by the presiding judge, this 
court will not interfere. 


Practice in the Superior Court. Contracts. Pleadings. 
New trial. Before Judge Crarx. Macon Superior Court. 
May Term, 1877. 


Reese brought assumpsit against S. Ware for the alleged 
breach of a contract by which plaintiff was to sell certain 
land, and defendant was to pay him $500.00 for so doing. 
He afterwards added a count of guantum meruit. Defend- 
ant then demurred to the declaration ; the demurrer was 
overruled. Defendant having died, his executor was made 
a party. 

The evidence made, in brief, the following case : 

Ware agreed to pay plaintiff $500.00 if he would effect a 
sale of certain lands at a specified price. Plaintiff went to 
considerable trouble and expense in advertising and exhib- 
iting them. He succeeded in making one sale of them, and 
Ware recognized him throughout as an employed agent. 
Before consummation, however, the trade was broken by 
Ware. Afterwards, in the absence of plaintiff, a trade was 
made between one Taylor and Ware in regard to the lands. 
On his return, plaintiff went with Ware to Macon to con- 
summate this agreement 3 but it was also broken. There 
was some evidence that plaintiff's services were worth 
$500.00. Both trades were broken off by Ware. Some 
money was expended in advertising, etc. * 

The jury found for plaintiff $450.00. Defendant made 
a motion for a new trial, which was overruled, and he ex- 
cepted. 

For the other facts of this case, see the opinion. 


Aven Forr; W. 8. Wattace, for plaintiff in error. 


W. A. Hawkins; R. F. Lyon; B. P. Hots, for defend- 


ant. 
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Jackson, Judge. 


Two points are made in this record. First, can a guan- 
tum meruit count for services rendered be joined with a 
suit for the services rendered under a contract? and sec- 
ondly, is the evidence sufficient to sustain the verdict ? 

1. We see no reason why a guantum meruit cannot 
be joined. It is joined because the plaintiff may fail to 
prove the contract, and this has always been the practice, so 
far as we know or have heard. If the contract be proved, 
of course the recovery must be upon that: if none be 
proved, then the party is entitled to recover the value of 
his services. In this case, thecontract has not been proven, 
arising, probably, from the death of the employer, which 
prevented the agent from testifying; and therefore, if the 
agent has proven his employment and the value of his ser- 
vices, he may recover upon the guantwm merutt. 

2. He proves from the sayings of the testator that he was 
employed by him to sell the land, and by others, what it 
was reasonably worth to make the trades which he made, 
and-that he did make one of them, and went with Ware to 
Macon to consummate the other, and that both were broken 
up by Ware. There was some conflict of evidence in re- 
spect to the conduct of Ware, and the reasons why the 
trades were broken off, but the jury passed upon it, and 
the presiding judge approved their finding, and we cannot 
interfere. We do not think that the agent was bound to 
object to the conduct of his principal when he broke off 
the trades. Silence became him, and he did not thereby 
forfeit what he reasonably deserved for the services he ren- 
dered. There is no proof that he contributed at all to the 
trades being broken up, or acquiesced therein, except that 
he said nothing. And the principal himself expected to 
pay him, or, at least, that he would claim payment for his 
services, and he, the principal, would be greatly the loser 
by what had transpired, for this he said after the trades 
were broken up. ' 
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On the whole, although there may be some slight errors 
of law, or doubt upon the facts, we think the evidence 
sufficient to sustain the verdict, and as the presiding judge 
approved it, we will not interfere with the judgment of 
those who saw the witnesses and heard their testimony, and 
tried the whole case fairly and fully, in the main. 

It makes no difference, in our judgment, whether the 
evidence was all introduced by one party, or by both. If 
there be apparent conflict, it is for the jury to reconcile it, 
if they can; if they cannot, then to believe those witnesses, 
or that testimony, which commend themselves, or itself, 
most to their judgment, and thus elicit the truth from the 
whole evidence, no matter who puts it before them. 

Judgment affirmed. 


Green T. McGorrg, plaintiff in error, vs. Exiza Waanon 
et al., defendants in error. 


A warranty deed to land is not a ‘‘like instrument” with promissory 
notes, and therefore the indorsers thereof cannot be sued in the same 
action with the maker, and the trial be had in the county of the resi- 
dence of the latter, irrespective of where the former reside. 


Actions. Deeds. Indorsement. Venue. Before Judge 
JNpDERWoop. Haralson Superior Court. March Term, 1877. 


Reported in the decision. 


Wiuiam J. Heap, by Jackson & Lumpkin, for plaintiff 
in error. 


W. W. & G. W. Merrett, by Z. D. Harrison, for de- 
fendants. 


Warner, Chief Justice. . 


This was an action brought by the plaintiff against Geo. 
H. Palmer, as maker, of said county, and Eliza Wagnon, of 
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the state of Texas, Evaline Harber, Assenith Walton, G. H. 
Palmer, Jr., of the state and county first aforesaid, and R. 
A. Adams and G. W. Adams, of the county of Fulton, as 
indorsers, to recover the sum of $1,700.00, on a warranty 
deed made and executed by George H. Palmer on the 25th 
of February, 1871, conveying to McGuire, the plaintiff, a 
certain described tract of land in Haralson county, for and 
in consideration of the sum of $1,700.00 paid to him. The 
plaintiff alleges that in consideration of the sum of $200.00 
paid by said Palmer out of the money he received from the 
plaintiff for the said land, to each of the defendants sued as 
indorsers, that they made the following indorsement which 
appears on the back of said déed, to-wit : 

*“ We, the heirs of G. H. Palmer, indorse the within deed. 

[Signed] * E1iza Waenon [L.S.]” 

and by the other five indorsers in the same manner, but 
their signatures were not attested by any witness. The 
plaintiff alleges that he has been evicted from said land, and 
the defendants refuse to indemnify him, wherefore he 
brings his suit, ete. When the case was called for trial, the 
defendants made a motion to dismiss the suit as to the in- 
dorsers upon the ground that they could not be sued in the 
same action with the maker of the deed, in Haralson county, 
which motion the court sustained, whereupon the plaintiff 
excepted. The constitution of 1868 declares that, “Suits 
against the maker and indorser of promissory notes, or other 
like instruments, residing in different counties, shall be tried 
in the county where the maker resides.” In our judgment, 
a warranty deed for title to land, is not a “like instrument” 
with promissory notes, and therefore the indorsers thereof 
cannot be sued in the same action with the maker of the 
deed and in the county where he resides, under the constitu- 


tion and laws of this state. 
Let the judgment of the court below be affirmed. 












AUGUST TERM, 1877. 


Hankerson vs. The Southwestern Railroad Co. 









Ricuarp H. Hanxersoy, plaintiff in error, vs. Taz Sourn- 
WESTERN Rartroap Company, defendant in error. 










Where the law presumes negligence from some of the facts proved, 
and where there is scope for legitimate reasoning by the jury, as to 
whether the presumption is, or is not, rebutted by other facts in the 
plaintiff's evidence, a non-suit should not be awarded. 











Railroads. Non-suit. Negligence. Before Judge Crarx. 
Macon Superior Court. May Term, 1877. 










Reported in the opinion. 


W. A. Hawks; W. H. Rezezsz, for plaintiff in error. 






R. F. Lyon; W. 8S. Wattace, for defendent. 







Buecktey, Judge. 






The action was for a personal injury. There was no dis- 
pute that the plaintiff, while lying upon the defendant’s 
track, was run over by a train of cars, and that from hurts 
inflicted thereby he sustained some damage. The question 
was upon the negligence of the parties, respectively. Upon 
that, the evidence was substantially as follows: The plain- 
tiff had drank some whisky, and was traveling the public 
road on foot. Ata point where the public road and the 
railroad crossed each other, he was taken with a swimming 
in the head, became insensible, and knew nothing more until 
after he had been carried on the train toa neighboring sta- 
tion. The train consisted of an engine and five cars. It 
was running on schedule time and at the speed of twenty 
miles per hour when it reached the “blow post,” four hun- 
dred yards from the crossing. Just as the engineer com- 
menced to blow at the post, the fireman discovered some- 
thing on the track a little beyond the crossing. He sup- 
posed it to be a hog killed by another train, and so stated 
to the engineer. When within one hundred and twenty- 
five, or one hundred and fifty yards of the crossing, it be- 
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came apparent that the object was a man; the engineer blew 
on the brakes and reversed the engine ; the brakes were ap- 
plied, and all was done that could be done to stop, but ‘the 
train passed over the man, who proved to be the plaintiff. 
He was not lying upon the crossing, but beyond it, and be- 
tween the rails. The brakes were not put on at the “ blow 
post.” If they had been, the train could have been stopped 
before reaching the crossing. The fireman could not tell 
whether the speed of the train was checked when the whistle 
was blown at the post or not. It is possible to check by 
shutting off steam, without applying the brakes. It was not 
customary to blow on brakes when approaching a crossing, 
if nothing was on the track or near the crossing. Trains 
were not taken up to avoid running over hogs that had been 
killed by a previous train and left on the track. A witness 
whose position was in the public road, about four hundred 
yards from the crossing, heard the blowing, and, to the best 
of his recollection, there was none at the “blow post.” As 
near as he could guess, it commenced when the train was 
about one hundred or one hundred and twenty-five yards 
from the crossing. The court granted a nonsuit. 

The testimony came from three witnesses—the plaintiff, 
the fireman, and the person who heard the blowing from 
his position in the public road. The engineer was not ex- 
amined. It must be matter of reasoning, therefore, as to 
when he became aware, or might, by proper diligence, have 
become aware that the object upon the track was a man. 
The true condition of the plaintiff was also matter of rea- 
soning, from all the facts and circumstances. It is nota 
necessary inference from the evidence that he was drunk, 
or that his powers failed from the use of whisky, and 
not from a sudden access of disease. Such an inference 
might be drawn by a jury, or it might not. One great fact 
is manifest—that is, that the law was violated in not check- 
ing “and keep checking” the speed of the locomotive, 
from the post to the crossing. Code, section 708. As the 
plaintiff had wandered out of the public road, and was not 
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upon the crossing when injured, it may be that this viola- 
tion of law by the engineer, if there was no other negli- 
gence on the part of the company, would not entitle him 
to recover. This question does not necessarily arise, so long 
as the general presumption of negligence which the law 
raises in all cases of injury by railroads (Code, §3033,) is 
not rebutted. That it is rebutted by the evidence in this 
case, is not sufficiently clear for a court to pronounce with- 
out the aid of a jury. So in regard to the question of the 
plaintiff's negligence, the evidence is not so absolutely deci- 
sive as legally to supersede the functions of a jury. There 
is at least a margin for inquiry as to whether his negligence 
was such as, under section 2972d of the Code, to bar all 
recovery, or such only as to mitigate the damages. 

As to when a non-suit is or is not proper, see 5 Ga., 171; 
7 Tb., 465; 12 7b., 45, 424; 15 Zb., 491; 16 7d., 154; 17 
Ib., 601; 18 Zb., 401; 56 7b. 275; 8 7b., 292; 11 L., 
283; 12 7b., 105; 17 7b., 574; 20 Z6., 480. 


Cited by counsel: 35 N. Y.,9; Thomp. on Highways, 
306; Code, $708, 711, 2066, 3033; 24 Ga., 75; 42 Ib., 332; 
53 Id., 16; 38 Zb., 409. 

Judgment reversed. 


James T. Henperson, plaintiff in error, vs. Joan W. Hitt, 
defendant in error. 


A purchaser who does not show possession of real estate for four years, 
will not be protected against the lien of the judgment because the 
judgment creditor did not levy upon personal property of the debtor, 
though notified to do so by the purchaser,and the personal property 
was thereby removed from the state. 


Vendor and purchaser. Judgments. Liens. Before 
Judge Unperwoop. Paulding Superior Court. February 
Term, 1877. 
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Reported in the opinion. 


Davip Irwin; N. N. Bratt; T. B. Irwny, by brief, for 
plaintiff in error. 


Joun O. Garrre.t, by W. 8. Tuomson, for defendant. 


Jackson, Judge. 


This was a claim case. The jury found the property sub- 
ject ; a motion for a new trial was made, it was overruled, 
and the claimant excepted. . 

The facts are, that the claimant proposed to prove that 
he bought the land after judgment, and that plaintiff neg- 
lected to issue execution until sometime after judgment, 
though he notified him that defendant was moving his per- 
sonal property beyond the state, or selling it out with a view 
to remove, and thus suffered the personalty to be lost to the 
judgment and damaged claimant, who had bought for value. 

The court ruled out the evidence, saying that claimant’s 
remedy was to have paid off the judgment himself and 
stopped the personalty. 

We think that the court was right. There is no proof 
when claimant went into possession of the land nor how long 
he held possession. 

The plaintiff did not lose his lien on the land by failing 
to levy on the personalty, especially as there is no proof of 
four years’ possession by the claimant. This case differs 
from 42 Ga., 259. 

Judgment aftirmed. 


Tuomas S. Irsy ef al., plaintiffs in error, vs. James L. 
Brown, defendant in error. 


1. Suit was brought against an administrator, both in his individual 
and representative capacity. Judgment was rendered in August, 
1867, but was entered against the defendant individually only. Ex- 
ecution issued against him in both capacities, upon which various 
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entries were made, some of them credits. In July, 1873, the fi. fa. 
was transferred, and again in January, 1875. In February, 1877, 
the second transferee moved to amend the judgment so as to make 
it conform to the pleadings: Held, that the motion was not barred 
by lapse of time. 

. Judgment against an administrator individually, if no property of 
the estate can be found, should only be entered in the cases enumer- 
ated in $3573 of the Code. 


Practice in the Superior Court. Amendments. Judg- 
ments. Administrators and executors. Statute of limita- 
tions. Before Judge Porrtz. Taliaferro Superior Court. 
February Term, 1877. 


Reported in the decision. 
Jno. C. Rezp; W. H. Brooxz, for plaintiffs in error. 
M. W. Lewis, for defendant. 


Warner, Chief Justice. 


This was a motion to amend a judgment. On the 5th of 
February, 1867, Lyne sued Thos. S. Irby in his individual ca- 
pacity, and as the administrator of Abraham Irby, on a 
promissory note for $1,655.53, and obtained judgment there- 
on on the 29th of August, 1867, which judgment was en- 
tered up against the defendant in his individual capacity 
only. An execution issued upon that judgment against the 
defendant in his individual capacity, and as administrator. 
There were several entries made on the ji. fa. by the clerk 
and sheriff, and some credits entered thereon. In July, 
1873, Lyne transferred the ji. fa. and judgment to Down- 
ing, and on the 23d of January, 1875, Downing transferred 
the same to Brown. The defendants offered in evidence 
an administrator’s bond signed by Thos. S. Irby, as prin- 
cipal, and Jas. W. Asbury and Thos. A. Lyne as securities. 
The motion to amend the judgment was made in February, 
1877. The motion to amend was resisted, principally on 
the ground of the lapse of time, but the court ordered the 
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judgment to be amended and entered up against the defend- 
ant, Thos. 8. Irby, in his individual capacity, and Thos. S. 
Irby as administrator of Abraham Irby, to be levied of the 
goods and chattels, etc., of said Thos. 8. Irby, and the goods 
and chattels, etc., of the said intestate in the hands of said 
administrator to be administered, if to be found, “and if 
not to be found, then of the individual property of said 
Thos. S. Irby.” Whereupon the defendants excepted. 

We find no error in allowing the judgment to be amended 
so as to make it conform to the pleadings in the record, but 
the latter part of the judgment, to-wit: “and if not to be 
found, then of the individual property of said Thos. S. 
Irby,” was not authorized by the pleadings in the record. 
The pleadings in the record do not show that the defendant 
pleaded ne ungues administrator, or a release to himself, or 
plene administravit, or plene administravit preter, and that 
his plea was found against him. See Code, §3573. We 
affirm the judgment of the court below, with directions to 
strike out of the amended judgment so much thereof as is 
not authorized by the pleadings in the record. 

Judgment affirmed, with directions. 


A. W. Rostson, plaintiff in error, vs. L. H. Meptock, de- 
fendant in error. 


An appeal from justice’s court, not transmitted to the superior court 
ten days before the term, nor until the first day of the term, cannot 
be dismissed for the delay of the magistrate, it not appearing that 
the appellant either caused the delay or sanctioned it. 


Appeals. Before Judge Jounson. Washington Superior 
Court. March Term, 1877. 


Medlock sued Robison in the justice court for the 
ninety-third district G. M. Judgment was rendered for 
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the plaintiff. Execution issued and was levied. Defendant 
filed an affidavit of illegality thereto on various grounds, 
which was overruled by the court, and he appealed. The 
appeal was entered on October 5, 1876, but the papers were 
not filed in the clerk’s office of the superior court until the 
first day of the next term, to-wit: in March, 1877. 

Medlock moved to dismiss the appeal because the papers 
were not transmitted to the superior court ten days before 
the next term. The motion was sustained, and Robison 
excepted. 


Joun W. Rosinson; Wm. H. Wrtty, for plaintiff in 


error. 
Rosert L. Roperrs, by brief, for defendant. 


Burcktey, Judge. 


The constitution gives the right of appeal. Code, $5104. 


The statute regulates its exercise. Jb., §§3610 to 3631. 
Section 3626 makes it the duty of the justice of the peace 
to transmit the appeal to the clerk of the superior court at 
least ten days before the next term of the court. When 
this duty is omitted, and the justice delays the transmission 
till the first day of the term, is the appeal to be dismissed ? 
There is no statute which so declares, and the spirit of our 
law is against depriving a party who has duly entered an 
appeal, of the benefits thereof, on account of failure by the 
officers in their appointed functions, where that failure has 
not been induced or sanctioned by the appellant. 31 @a., 
357. The appeal, when once entered, suspends the prior 
judgment, and cannot be withdrawn without consent of the 
adverse party. Code, §§3628, 3629. If found to be frivolous, 
and intended for delay only, the law assesses the damages at 
twenty per cent. /b., §3631. This provision for damages 
would seem to be the only legal check on delay. The rate 
is equal to almost three years’ interest. The Code, as to the 
time of transmission, is directory to the magistrate. His 
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failure would be cause for mandamus at the instance of 
either party, both parties having an interest in the prompt 
and timely transmission. As the law now stands, however, 
application for mandamus could not be made until no more 
than ten days of the time preceding the term remained. In 
the present case, the magistrate performed his duty on the 
first day of the term, which was as soon as the most rapid 
writ of mandamus could have run its course. 

Cited for plaintiff in error, 18 Ga., 287; 30 7b., 942; 31 
Ib., 357. 

Judgment reversed. 


Frost & Crensuaw, plaintiffs in error, vs. Jozrn Grsson et 
al., defendants in error. 


Suit for hire and use, and deterioration in value, of property claimed 
and in possession of claimant, against claimant and his sureties, is 
maintainable under section 3326 of the Code; but in order to re- 
cover, the plaintiff must show that the law has been complied with 
strictly at the sale of the property itself, before he can recover dam- 
ages for its deterioration in claimant’s possession, and its use or hire 
by him; especially must the advertisement be legal, as his recovery 
can never exceed the amount of his debt, and the property sold, if 
legally advertised and sold, might have brought enough to pay the 
whole judgment debt. 


Claims. Actions. Debtor and creditor. Before Judge 
Bucuanan. Troup Superior Court. May Term, 1877. 


Plaintiffs brought complaint against defendants, under 
§3326 of the Code, for hire and deterioration in value of 
certain property levied on under an execution in favor of 
plaintiffs, claimed by one of defendants, with the other as 
his security, found subject and sold. The amount sued for 
was $430.00. 

Defendants pleaded the general issue, and that the claim 
bond only provided that they should pay such damages as 
the jury should find, for the interposition of the claim, if 
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they believed it for delay only, and should produce the 
property; that no damages had been found, and the prop- 
erty had been turned over to the sheriff. 

On the trial, the plaintiffs introduced the following evi- 
dence : 

1. The attachment and levy on the property claimed. 

2. The declaration in attachment. 

3. Judgment thereon. 

4. The claim papers, including bonds, verdict, ete. 

5. They offered in evidence the fi. fa. in attachment, 
which was objected to and rejected, on the ground that it 
was against the defendants’ goods generally, as well as those 
attached. 

6. Evidence showing the sale of the property and the 
amount of the deterioration and worth of hire. It ap- 
peared in this evidence, that advertisement was not made 
for four weeks, but four times, to-wit: On July 6, 13, 20 
and 27, the sale taking place on August ist, thus making 
twenty-six days from the first advertisement to the sale. 

The court granted a non-suit, and plaintiffs excepted. 

For the other facts, see the opinion. 


Tuos. H. Wurraxer, for plaintiffs in error. 
Speer & Sperrr, for defendants. 
Jackson, Judge. 


This was a suit brought by the plaintiffs against the de- 
fendants, under section 3326 of the Code, which makes the 
claimant of property, when attached, and his securities, liable 
to pay to plaintiffs in attachment damages for the hire and 
use of the property claimed, and its deterioration in value 
while in claimant’s possession after levy of the attachment. 

After the evidence was all in, the court granted a non-suit, 
and the plaintiff excepted. The question, therefore, is this: 
was the non-suit right ? 
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The grant of the non-suit, under our practice, is simply 
the sustaining a demurrer to the evidence. 

It admits all alleged to be true, and then declares to the 
plaintiff, admitting your case as you make it, the law grants 
you no relief or remedy—you have no right or standing in 
court. 

In this case, the plaintiffs proved, or offered to prove, the 
judgment and ji. fa., the levy and advertisement, the sale 
of the property after delivery by the claimant, the value of 
its use and hire, and its deterioration. 

The court ruled out some of the evidence offered, par- 
ticularly the fi. fa. and advertisement, and non-suited the 
plaintiffs. Admitting that all the evidence was in, and none 
ruled out, we think that the non-suit was right. 

This is an action brought on the statute against a surety, 
and he has the right to stand on strict law. The plaintiffs’ 
own evidence showed that the advertisement was illegal— 
it not being for twenty-eight days, as the statute, Code, 
$3647, requires, which declares that it shall be weekly for 
Jour weeks. It is true that an innocent purchaser would 
be protected, notwithstanding the irregular advertisement ; 
but this is a different case. It is a proceeding against the 
claimant and his security for damages. It is like a suit for 
failure to deliver the property. It is an action really out- 
side of the express terms of the surety’s bond, and if there 
be any case where the doctrine strict: juris should apply to 
surities, it is this. 

In suits for recovery on the forthcoming bond, it seems 
that the regularity of the advertisement is essential. 9 Ga., 
42; 55 Jb., 606; 54 Zb., 581, 676. The reason of the rule 
.is fully applicable to this case, for while a purchaser would 
be protected if innocent, yet people are timid to buy, and 
might not bid as much as if the advertisement was regular ; 
and as the whole recovery is for the balance of the judg 
ment—as it cannot exceed that in any event—the property 
ought to be sold so as to bring the last cent it is worth be- 
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fore a surety shall be held bound beyond the express terms 


of his bond. 
For this reason, we think that in this class of cases the 


plaintiff might comply strictly with the law, especially the 
due and legal advertisement of the property, and if he does 
not see that done, he cannot recover. 

Judgment affirmed. 


L. M. Warrte.p, plaintiff in error, vs. Dantex L. Ivey, de- 
fendant in error. 


Where the time appointed for the trial of a case in a justice court for 
an amount exceeding $50.00, was on the nineteenth day from the 
date of the summons, and the justice rendered judgment against the 
defendant, a motion to dismiss the case in the superior court, on an 
appeal from such judgment, was properly sustained. The fact that 
the case was continued by the justice on the nineteenth day until 
sometime thereafter, does not alter the principle. 


Justice Courts. Jurisdiction. Before Judge Patz. Dooly 
Superior Court. March Term, 1877. 


Reported in the opinion. 


Joun B. Hotmes; Ryan & Mrronett, by Z. D. Harrt- 
son, for plaintiff in error. 


No appearance for defendant. 


Warner, Chief Justice. 


It appears from the bill of exceptions in this case, that 
the plaintiff sued the defendant in a justice court on a 
promissory note for $60,00 ; that from the date of the sum- 
mons to the time appointed for the trial of the case was only 
nineteen days. The defendant appeared and pleaded to the 

38 
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merits of the case, but filed no other plea. The justice ren- 
dered judgment against the defendant, who entered an ap- 
peal to the superior court. When the case was called for 
trial on the appeal, the defendant made a motion to dismiss 
it, on the ground that the suit in the justice court was not 
commenced twenty days before the time fixed for trial, as 
required by law. The court sustained the motion and dis- 
missed the case: whereupon the plaintiff excepted. 

It appears from an inspection of the record, however, that 
the case was not tried in the justice court on the nineteenth 
day after the date of the summons, but was continued by 
the justice until February thereafter, the summons being 
returnable on the first Saturday in January, 1877. If the 
justice had no jurisdiction of the case under the law, on the 
nineteenth day after the date of the summons, as was held 
in the case of Mitchell vs. Braswell, decided during the 
present term, he had no lawful authority to continue it until 
February, at which time he had no more jurisdiction of the 
case, under the law, than he had on the first Saturday in 
January, at which time the summons was made returnable. 

Let the judgment of the court below be affirmed. 


James L. Brown, plaintiff in error, vs. Matvina M. Wirson 
et al., defendants in error. 


. When an administrator is called on to account before the ordinary, 
at the instance of the distributees, and the cause goes to the superior 
court by appeal, the superior court can give final judgment on a 
verdict rendered in the appeal trial, and enforce collection by exe- 
cution. After trial of the appeal, the case is not to be remanded to 
the ordinary for judgment and execution. 

. Affidavit of illegality cannot go behind the judgment if the defendant 
has had his day in court. 

. Injunction being denied, the execution may proceed as soon as 
the remittitur is filed in the clerk’s office below. 
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Appeal. Administrators and executors. Ordinary. Levy 
and sale. Practice in the Supreme Court. Before Judge 
Bartierr. Greene Superior Court. March Term, 1877. 


An execution issued from the superior court of Greene 
county, in favor of Maivina M. Wilson and others, against 
James L. Brown, for $5,846.72, principal, $8.50 costs, with 
interest on the principal from March 18, 1876, and was 
levied upon certain property as belonging to the defendant. 
He filed an affidavit of illegality thereto setting up the fol- 
lowing grounds: 

1. Because the judgment upon which said execution was 
based was rendered by the superior court, whilst it could 
only properly have been rendered by the court of ordinary, 
as the case arose upon a citation of this defendant as the ad- 
ministrator of William L. Strain, to appear before the court 
of ordinary for a settlement with the heirs of such intestate, 
which was carried by appeal to the superior court. 

2. Because the only legal judgment which could have 
been rendered in any court, would have been in the alter- 
native, to-wit: first to be levied of the goods, etc., of the 
deceased, if any; if none, then of the goods, etc., of this 
defendant, and the execution should have conformed to such 
judgment, whilst the judgment and 7. fa. are both against 
the defendant personally. 

3. Because said execution, and the judgment upon which 
it is founded, do not conform to the verdict, which is against 
defendant, “ administrator.” 

4. Because some eight or nine months’ interest has been 
added to the principal in the judgment and execution, which 
should have been kept separate, and thus prevented the com- 
pounding of interest. 

5. Because after said execution had been restrained by 

-order of the chancellor apon a bill filed by this defendant 
for injunction, without obtaining any authority under sec- 
tion 3215 of the Code, and before the remittitur from the su- 
preme court was made the judgment of the superior court, 
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said fi. fa. was levied upon two other parcels of real estate 
belonging to this defendant, which it is now proceeding to 


sell. 
Upon demurrer, the affidavit was stricken, and defendant 


excepted. 
Joun ©. Regn, by brief, for plaintiff in error. 
Cotumsvs Hearn, for defendant. 


Bieckey, Judge. 


It is not denied that the 7. fa. follows the judgment. It 
is alleged, however, that the superior court could not render 
final judgment on the appeal, and enforce the same by ex- 
ecution. It is further alleged that the judgment actually 
rendered was not correct. The final ground of illegality is, 
that, before the remittitur from the supreme court was made 
the judgment of the superior court, the jf. fa. was levied 


upon more property, ete. Affidavit of illegality cannot go 
behind the judgment, where the defendant has had his day 
in court. Code, § 3671; 8 Ga., 143; 11 Zb., 137. There 
is no reason why the superior court could not render final 
judgment, and issue execution to enforce the same. An 
appeal from the ordinary carries up the whole record. Code, 
$3627. Where the result is a mere money recovery, the su- 
perior court is as competent to give effect to it as the ordi- 
nary. No statutory direction can be found for returning 
the case to the ordinary, and we know not why a direction 
should be considered as implied. Could the execution be 
levied before the judgment of the supreme court affirming 
the judgment below, denying injunction was made the judg- 
ment of the superior court? It is not alleged that the re- 
mittitur had not been filed in the office of the clerk of the 
superior court. When that was done, we think the execution 
could proceed, the injunction not having been granted, but 
denied, and the judgment denying it having been affirmed. 
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This we arrive at, by considering the reason and spirit of sec- 
tions of the Code 3215 and 4287. The only possible order 
which could be passed in such a case would be for the exe- 


cution to proceed. 

Cited for plaintiff in error, Code, §§3627, 2600, 2599, 
3573, 4287, 3215; 52 Ga. 15; 27 b., 330; 1 Kelly, 355; 
3 Jb., 126; 51 Ga., 48%. For defendant, Code, §§ 1844, 
2599; 45 Ga., 478; 54 Zb., 180,501; 56 7b.,534; Ander- 
son vs. Usher, this term ; Code, §§ 3215, 4287, 4286 ; 39 Ga., 
591, 597; 40 Zb., 94, 157, 213; 42 7b., 233. 

Judgment affirmed. 


Bunyan B. Opom, plaintiff in error, vs. Joun Causey, de- 
fendant in error. 


. Entry of service in these words, ‘‘I have this day served the defen- 
dants with a copy of the original at their residence,” means that each 
of the defendants has been served at his residence. 

. Notice of the execution is not notice of the return of service, and 

the defendant may traverse the truth of that return at the first term 
after he ascertains it has been made, though he may have known of 
the execution before. 
A judgment entered on the minutes is a judgment of the court, 
though not signed by the judge but by counsel, and before the rule 
of court prescribing the mode of signing up judgment where no is- 
suable plea on oath is filed; such a judgment is a substantial compli- 
ance with the constitution, and legal and valid. The judge signed 
the minutes, and the order to sign judgment and the judgment itself, 
it is presumed, are on the minutes as they are both sent up as part of 
the record. 

. There being no motion for a new trial, this court will not consider 
any ground of error except those made in the affidavit of illegality 
and rulings of the court on the trial below, and upon which error 
can be assigned here. 


Service. Notice. Judgments. Minutes. New trial. 
Practice in the Supreme Court. Before Judge Crarx. 
Macon Superior Court. May Term, 1877. 
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Reported in the opinion. 


Fish & Dupree; Lyon & Nisset, for plaintiff in error. 


No appearance for defendant. 
Jackson, Judge. 


This was an affidavit of illegality on several grounds 
therein alleged, and on issue joined thereon the jury found 
for the plaintiff in 77. fa., whereupon the defendant, Odom, 
excepted to certain rulings and decisions of the court, and 
brings the case here, assigning error on said decisions of the 
presiding judge. 

1. The first error assigned is, that the judge permitted the 
sheriff, out of office, to amend his return of service at the 
trial. As we think that the entry did not need amendment, 
it is unnecessary to pass upon this assignment of error. The 
entry was, “I have this day served the defendants by leaving 
a copy of the original at their residence,” which was amended 
by inserting the word “each” after defendants. We think 
that the entry meant, before amended, that each was served. 
The word “defendants,” in the plural, means both of them, 
and the word “their,” in the plural, too, shows with a suffi- 
cient certainty that both were served, or each of them was 
served. 

2. The next assignment is that the court charged the jury 
to the effect that when the defendant received notice of the 
Ji. fa., that then he necessarily got notice of the sheriff's 
entry, and as one term elapsed after notice of the fi. fa., 
that he could not traverse the return of the sheriff, which 
the defendant moved to be permittedtodo. We think that 
the court erred in this. The defendant protested that he 
had no residence in Georgia at the time of the alleged service, 
and though he saw the jf. fa. when the sheriff levied it, he 
had no knowledge of the entry until afterwards, and not in 
time to make the traverse ; that is, that the then term was the 
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first after notice of the entry. It does not follow that when 
a defendant sees the execution he sees the entry on the 
declaration; on the contrary, he cannot then see it on that 
paper, and nobody shows that he was told such an entry as 
this was on the writ; nor was he then so far bound to go to 
the record and look at the writ as to estop him from his 
traverse by presuming that he had notice of theentry. He 
was in time to traverse it. 

3. Error is again assigned that the judgment was signed 
by order of court by the counsel for plaintiff, and not by 
the judge himself, there being no issuable defense filed on 
oath. This was before the rule of court on the subject, and 
must be governed by the Constitution alone. The presump- 
tion is, that the judgment is on the minutes, as it comes 
here certified as part of the record; the judge signs the 
minutes, and therefore he signed this judgment. The mean- 
ing of the constitution, we think, is, that a jury should be 
dispensed with in such cases, and before the rule of court 
was adopted, the judge might well direct counsel to do for 
him what he was required to do, it being a mere ministerial 
act—“ Qui facit per alium, facit per se.” This is precisely 
what he did in this case. He passed an order directing counsel 
to sign judgment, who did so, and then the judge signed the 
minutes with this order and the judgment thereon. 

Perhaps, since the rule of court, it may be necessary that 
the judge sign himself. 

4. Something was said about the fi. fa. having no legal 
entry thereon within a period of seven years, and that there- 
by the judgment was dormant; but no such ground of ille- 
gality was taken below, or error assigned here thereon ; and 
no motion was made for a new trial, but the case comes up 
upon errors alleged on the trial alone. If the point had 
been made below, the jf. fa. might have been shown to 
have been active all the time by the pending of cases in 
court, or otherwise, perhaps. At all events, the point was 
not ruled below, and error is not assigned upon it here, nor 
could it be; and we decline to rule thereon. 
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We reverse the judgment, and order the case tried over, 
because the defendant was not permitted to traverse the en- 
try of the sheriff, and, under the charge, the jury were forced 
to find that he was served. 

Judgment affirmed. 


Smiru, Son & Broruer, plaintiffs in error, vs. Pritup 
Brorurers & Company, defendants in error. 


. To continue a case on the ground that the leading counsel is too sick 
to try, the affidavits of the parties must show that the application is 
not made for delay only, and that they expect to secure the services 
of the counsel at the next term. 

. A claim arising ex delicto—out of the wrongful seizure and conver- 
sion of iron—cannot be set-off against a suit on a draft brought by 
the payees against the drawers—the iron seized having no connec- 
tion with the draft. 


Continuance. Set-off. Before Judge UnpERwoop. Floyd 
Superior Court. January Adjourned Term, 1877. 


To the action set forth in the opinion, the defendants 
pleaded as follows : 

That on the 9th day of May, 1875, they purchased from 
one W. S. McElwain three hundred tons of pig iron for the 
sum of $32.00 per ton, and said McElwain, by his contract 
in writing of said date, sold to the defendants said three 
hundred tons of pig iron, and in said contract obligated him- 
self to deliver said iron to the defendants at Rome; that 
the said defendants paid to said McElwain on said purchase 
the sum of $8,267.40, a part of which had been paid prior 
to May 9, 1875, and the balance in various sums between 
said date and the 30th day of July, 1875; that said McEl- 
wain delivered to defendants only fifty tons of iron, besides 
the iron hereafter mentioned ; that he shipped for the de- 
fendants various other quantities of said iron, so purchased 
by them, by boat from Cedar Bluff, Ala., and delivered the 
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same on the wharf at Rome, at various dates prior to 

1875, amounting in the aggregate to about one hundred and 
fifty tons, which he notified the defendants was a part of 
their said purchase, and was for them, although by said con- 
tract of sale he obligated himself to load said iron on the 
cars at Rome; that the plaintiff's well knowing of the pur- 
chase of said iron by the defendants, and that the same had 
been shipped to them by the said McElwain, and that the said 
McElwain was insolvent, which the defendants alleged to be 
true, yet, contriving and designing subtily to defraud 
the defendants, on the day and year last mentioned, took 
possession of said iron and appropriated the same to their 
own use. Whereupon the plaintiffs became indebted to the 
defendants, and liable to pay them whatever sum the said 
iron might reasonably be worth, and the defendants allege 
the said iron to have been worth on the said day the sum 
of $32.00 per ton, or in the aggregate $4,800.00, and the 
plaintiffs being so indebted and liable to defendants on said 
day and year, undertook and promised, in contemplation of 
law, to pay the defendants said sum of $4,800, with lawful 
interest thereon, to-wit, 12 per cent. per annum; yet the 
plaintiffs, not regarding their said promise and undertaking, 
have not paid said sum, nor any part thereof, but the same 
to pay have hitherto wholly neglected and refused. Where- 
upon the defendants plead this sum as a set-off to said ac- 
tion, and pray judgment in their favor for the excess of 
their said demand, over that of the plaintiffs sued on. 


For the remaining facts, see the opinion. 


Wricut & Fraruerston; J. W. Ewrne, for plaintiffs 
in error. 


Dasney & Foucue, for defendants. 
Jackson, Judge. 


This was a suit brought by Printup Bros. & Co. against 
Smith, Son & Brother, as partners, on two bills of exchange, 
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drawn by them in favor of Printup Bros. & Co., on S. P. 
Smith, and accepted by him, and which he had not paid, 
but suffered to be protested. 

1. The defendants moved for a continuance, on the 
ground that Joel Branham, Esq., their leading counsel, was 
sick, and could not attend court. The court refused to con- 
tinue for the term, but put off the case, notifying the coun- 
sel, of whom there were three others, to be ready when the 
case was again called. About nine or ten days afterwards 
it was called, when Mr. Branham was in court, but still too fee- 
ble to participate actively in the management of the case. 
The motion to continue was renewed. The affidavit to con- 
tinue was in writing, and did not comply with the statute, 
which requires the party to swear that the application was 
not made for delay, and that the counsel was expected to be 
present at the next term to render service in the case. The 
affidavits being defective in these two particulars, (see Code 
$3525), it is unnecessary to consider further the conduct of 
the court in respect to the continuance; though we could 
not say that it had abused its discretion, even if the parties’ 
affidavits had been full. 

2. The other error assigned is that the court erred in 
striking defendants’ plea. The plea was to the effect that 
defendants had purchased iron from one McElwain, and 
paid him for it, which was sent by him to Rome, and seized 
by the plaintiffs wrongfully, though they knew it belonged 
to defendants, and the iron was worth more than the plain- 
tiffs’ debt now sued, by which plaintiffs owed defendants, 
and were liable to pay them the value of the iron,.and de- 
fendants plead its value as a set off. 

The question is, was the plea properly stricken ¢ 

In Ingram vs. Jordan, 55 Ga., 356, this court held that, 
under section 3261 of the Code, demands of a smilar na- 
ture could be set off against each other—as contracts against 
contracts—torts against torts; but that one sort of demand 
could not be set off against another, as a tort against a con- 
tract. 
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There can be no doubt, we think, of the correctness of 
this decision. The section (3261) prescribes that “all claims 
arising ex contractu between the same parties may be joined 
in the same action, and all claims arising ew delicto may, 
in like manner, be joined. The defendant may also set up, 
as a defense, all claims against the plaintiff of a similar na- 
ture with the plaintiffs demand.” Evidently, the latter 
clause of the section means, by the words, “of a similar 
nature,” claims ea contractu against claims ew contractu, and 
those arising ex delicto against those ex delicto, may be set 
up or pleaded as a set-off, and that a tort, or claim springing 
out of a tort, should not be set off against a debt arising 
out of a contract. 

In this case the suit is against these drawers of a bill of 
exchange—purely a contract—and it was sought to set off 
against such a claim a demand arising ex delicto—out of the 
wrongful conversion and seizure of iron. It cannot be 
done. So that the court was right to strike the plea. 

Judgment affirmed. 


Mora H. Jounson, plaintiff in error vs. Wurrson G. Joun- 
son, defendant in error. 


. Injunction, at the wife’s instance, will not issue to restrain the hus- 
band from collecting his choses in action, pending a suit for divorce, 
unless it is obvious that the fund will be put in peril by coming into 
his hands. 

. Where the bill is not clear and distinct as to the existence and cus- 
tody of an unauthorized power of attorney, and facts are not alleged 
which make a case of danger fromits use; and, more especially, 
where the apprehended injury could be prevented by giving notice 
to a particular corporation, the bill should not be retained for the 
purpose of decreeing that the power be canceled. 


Equity. Injunction. Husband and wife. Divorce. Alli- 
mony. Before Juper Porrte. Oglethorpe Superior Court. 
May Adjourned Term, 1877. 
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Moina H. Johnson filed her bill against Whitson G. 
Johnson, her husband, making, in brief, this case : 

Complainant is the respondent to a libel for divorce, 
brought by defendant, now pending. On February 7, 
1877, he filed a schedule of the property owned by the re- 
spective parties at the time of the separation, but, so far as 
complainant is informed, not under the order of the court. 
Among the items on said schedule, stated as belonging to 
defendant, are certain bonds and notes on Echols & Co., 
and Joseph H. Echols, aggregating in amount $3,200.00. 
There is no real estate on such schedule, and the remaining 
items consist of notes and accounts against persons whose 
names and residences are not given, and who are entirely 
unknown to complainant. The defendant is proceeding 
by suit, as rapidly as possible, to collect the above stated 
bonds and notes. He has made no provision for the sup- 
port and maintenance of complainant. No temporary ali- 
mony has been allowed, her application, therefor, having 
not yet been reached. The defendant has recently attempted 
to have the ten shares of Georgia railroad stock (named in 
the schedule filed by him as the property of complainant), 
transferred to him individually, the said stock standing in 
his name as trustee for complainant, but this effort was frus- 
trated by the refusal of the officers of the company to allow 
the transfer to be made. Defendant owes no pre-existing 

‘debts which would authorize the transfer or sale of any of 
his property, but that, upon the contrary, he is a lawyer of 
extensive and lucrative practice, and in the enjoyment of a 
large income therefrom. 

Complainant fears and believes, and so expressly charges, 
that the defendant will, unless restrained, proceed to collect 
said bonds and notes, convert the same into money before 
the final termination of the divorce suit, and thus change 
the property from a shape in which it would be subject to 
the final verdict, into such a form as it would not be, thereby 
endangering and defeating her right to alimony. She there- 
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fore prays that the collection of the aforesaid choses in ac- 
tion may be enjoined, and for general relief. 

Complainant subsequently amended her bill by charging, 
in substance, as follows: The effort on the part of the de- 
fendant to transfer said stock from himself as trustee, to 
himself individually, was made without her knowledge or 
consent. She never signed any power of attorney, or any 
other paper, authorizing such transfer; nor did she ever 
authorize the defendant, or any other person, to sign her 
name to the same for her. She therefore prays, addition- 
ally, that said pretended power of attorney may be delivered 
up to be canceled; that the pretended signature of com- 
plainant thereto be declared null and void, and that she 
have such other and further relief as may seem meet and 
proper. 

On demurrer, the injunction was refused and the bill dis- 
missed. To this complainant excepted. 


T. W. Rucker; Barrow Bros., for plaintiff in error. 


J. D. Marnews ; Samuet Lumpkin; Jonun C. Resp, for 
defendant. 


Biecktey, Judge. 


1. Where, pending an action by a husband against his 
wife for divorce a vineulo matrimonii, she files a bill to 
restrain him from collecting some of his choses in action 
embraced in the schedule of property owned at the time of 
the separation, the injunction should not be granted, unless 
it is obvious that the safety of the fund will be imperiled 
by suffering him to reduce it to possession. 

2. To maintain a bill to cancel an unauthorized power of 
attorney, the allegations should be clear and distinct as to 
the existence and custody of the document, and as to the 
danger of its being successfully employed to work hurt or 
injury to the complainant. Facts should be alleged making 
the danger apparent. The presumption is, that a paper not 
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genuine will be ineffectual ; especially where protection 
against it can be secured by giving notice, to a particular 
corporation, of its real character. 

3. Applying the foregoing rules to the complainant’s bill, 
in the present case, the judgment denying the injunction 
and dismissing the bill, was correct. The complainant cited 
Code, §§1720, 1721; 44 @a.,437; 2 Bishop, Mar. & Div., 
502, 503, 504; 4 Gill, 106; 1 Des., 196. The defendant 
cited 15 Ga., 534; 36 7b., 286; Code, §1736. 

Judgment affirmed. 


Wuus B. Coorrr, plaintiff in error, vs. E. L. Braswett & 
Son, defendants in error. 


E. L. Braswett & Son, plaintiffs in error, vs. Wr.uis 
B. Coorrr, defendant in error. 


1. A deed executed 29th December, 1874, could not be usurious—there 
being at that time no law against usury in this state ; and the 
plaintiff may recover upon such deed, though his declaration be in 
the statutory form, and though there be no abstract of the deed 
therein, where the defendant introduced the deed in evidence, and 
where the land covered by the deed was also embraced within an- 
other deed, an abstract of which was upon plaintiff's declaration. 

. A deed dated 8th of July, 1875, if tainted with usury, is void as 
title ; the act of February 19th, 1873, which repealed the usury laws 
in this state, having been itself repealed on the 24th of February, 
1875. 

. Whether the deed was so tainted with usury was a question of fact 
for the jury, and there being evidence thereof, though it may have 
been conflicting, this court will not interfere with the finding of the 
jury and the approval thereof of the presiding judge. 


Deeds. Usury. Titles. Statutes. Before Judge Rice. 
Gwinnett Superior Court. March Term, 1877. 


Reported in the opinion. 





AUGUST TERM, 1877. 617 


Cooper vs. Braswell & Son. 


Joun A. Wimpey; F. F. Juan, for plaintiff in error in 
first case, and defendant in the second. 


Winn & Smwons, contra. 
Jackson, Judge. 


In this case both sides excepted. The action was eject- 
ment to recover two hundred and fifty-one acres of land. 
The jury found fifty-one acres for the plaintiffs, and two 
hundred acres for the defendant. Braswell & Son were 
the plaintiffs, and Cooper the defendant. Cooper excepted 
to the finding for plaintiffs of fifty-one acres; and Braswell 
& Son excepted because the jury and court below did not 
give them the other two hundred acres. Both bills of ex- 
ception were argued together here, and will be disposed of 
as one case. 

The whole tract of two hundred and fifty-one acres was 
sold by Cooper to Braswell & Son, for goods, liquors, ete., 
furnished him, and money borrowed from them, at fifteen 
per cent. on goods and money. The deed, an abstract of 
which was in the declaration (which was in the statutory 
form), was made 8th of July, 1875; and was made to em- 
brace two prior deeds, one for fifty-one acres, executed on 
the 29th of December, 1874, and the other for two hun- 
dred acres, executed 12th of March, 1875. 

The plaintiffs introduced the deed of July, 1875; the de- 
fendant the other two. There was evidence going to show 
usury in the whole transaction up to November, 1875, 
when the note of one thousand dollars, covering accounts 
and borrowed money, was due ; which note was secured by 
the sale of the land. The evidence of usury was conflict- 
ing, but the jury found that there was usury, and set aside 
the deeds of March and July, 1875, and set up the deed 
of December, 1874, in accordance with the charge of the 
court. 

We think that if there was usury, which the jury found to 
be so, the verdict and judgment are right. 

From February 13, 1873, up to 24th of February, 1875, 





SUPREME COURT OF GEORGIA. 


Dibble ef al. vs. Pease. 





there was no law against usury in this state; and with 
the repeal of the usury laws, the act annulling a deed 
tainted with usury, we think, was also repealed. Hence the 
deed of December, 1874, was good. 

But the law repealing the usury laws was itself repealed 
in February, 1875. Hence the deeds tainted with usury, 
after that time became again illegal, and, as title, void ; and 
thus the deeds of March and July, 1875, if tainted with 
usury, were void. 

But Cooper, the defendant, contends that the deed of De- 
cember, 1874, was not in plaintiffs’ declaration in abstract, ac- 
cording to law, and, therefore, plaintiff could not recover 
thereon. But Cooper himself introduced it, and the acres em- 
braced in it, were sued for, and a deed was in the declaration 
which covered it. If the declaration had been in the old form, 
the demise in Cooper’s name would have covered these fifty- 
one acres, and it would not have mattered who introduced the 
deed. So in'this form, as the land was sued for, and the ab- 
stract of a deed covering it was in the writ, and as the de- 
fendant, Cooper, himself introduced the deed, the recovery 
was right. He showed title in plaintiffs and out of himself 
for fifty-one acres. 

An ingenious argument was made on behalf of Braswell 
& Son to cover the two hundred acres, by urging that the 
repeal of the act repealing the usury laws did not re-enact 
the law making void deeds tainted with usury. But we 
think it restored them all. The act of 1873 repealed all— 
the act of February, 1875, restored all. 

We, therefore, affirm the judgment in both cases. 


©. B. Diste e¢ al., plaintiffs in error, vs. T. P. Pxrass, 
defendant in error. 


Prior to June, 1865, a debt founded on contract was reduced to judg- 
ment. The judgment became dormant, and, in 1875, it was revived 





AUGUST TERM, 1877. 619 


Dibble et al. vs. Pease. 


by scire facias. Fi. fa. issued upon the revived judgment, and was 
levied in 1877 upon realty of the defendant. The property was ad- 
vertised by the sheriff for sale under the levy. Before the day of 
sale, the defendant tendered to the sheriff an affidavit of his desire 
to take the benefit of the remedy provided for in the act of 1868, en- 
titled ‘‘ An act for the relief of debtors, and to authorize the adjust- 
ment of debts upon principles of equity.” He also tendered security, 
the bond being conditioned to pay the plaintiff all damages, etc. 
The sheriff refused to accept the affidavit and suspend the sale. The 
defendant, thereupon, filed his bill in equity against the sheriff and 
the plaintiff, in which he prayed only for an injunction to restrain 
any sale of the property until further order. The bill alleged noth- 
ing against the debt or the judgment. It made no charge affecting 
the legality or the equity of either, and it prayed for no relief as to 
either. The injunction should not have been granted. 


Injunction. Judgment. Relief act of 1868. Before 
Judge Harris. McIntosh County. At Chambers. August 
27, 1877. 


Report unnecessary. 


W. Roserr Gientiuiat, by 8. D. McConne tt, for plain- 
tiffs in error. 


P. W. Metprm, by brief, for defendant. 


Buxcktey, Judge. 


From the passage of the relief act of 1868 (pamph., p. 148) 
until the debtor in this case took his first step to avail him- 
self of its benefits, was about nine years. On the face of 
the act there is no limitation, but in the nature of things, 
some diligence must have been expected, especially in 
the delicate matter of re-opening and re-examining judg- 
ments. Here the judgment existing at the time the act was 
passed, has been renewed by revival. This took place in 
1875. The same result might have been reached by an ac- 
tion of debt. Code, section 3604; 7 Ga., 393. This court 
has refused to apply the relief act to a judgment rendered 

39 
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after the act was passed. 44 (a., 623. The reason given 
for the refusal was, that the debtor had had his day in court. 
Would not the same reason apply to a judgment of revival ? 
Is not such a judgment an adjudication that the dormant 
judgment represented a real debt, and one still subsisting at 
the date of revival? 7 Ga., 204; 52 7b., 347; 56 Zb., 286. 
When called on by scire facias to show cause why the judg- 
ment should not be revived, the debtor had a forcible re- 
minder from his creditor, that it was time to settle the actual 
status of this old debt. If he ever intended to make any 
motion under the relief act, the opportunity was then pre- 
sented. It would not be difficult to hold that failure to 
make it then, was an end of the matter. But the bill now 
brought, even if not too late, is not such as equity ought to 
entertain. It complains of the sheriff's refusal to accept 
the affidavit, and prays only for injunction against the sale 
until further order. There is no effort to set forth a meri- 
torious case, under the relief law, against the judgment, or 
against the debt on which it is founded. No set-off or 
counter claim, legal or equitable, is alleged. Granting that 
the sheriff acted illegally in refusing the affidavit, the com- 
plainant is not injured thereby, unless he has some ground 
for a motion under the relief act. His mere desire to claim 
the benefit of that act, is nothing, unless there is some 
equitable fact upon which he can rest .a good and valid 
claim. He discloses no such fact. If there be any such, 
why does he keep it to himself? Why does he not put it 
in his bill, and let the chancellor look at it? It may be 
painful to him to have his desire disappointed, but an in- 
junction cannot be granted merely to ease his feelings. A 
court of equity will not take cognizance of his complaint 
against the sheriff, without taking the whole case. He de- 
sires to make:a case by motion under the relief law. The 
sheriff obstructs him. He comes into equity to make the 
sheriff behave, but leaves his case out of his bill. He wishes 
to proceed in both courts at once; in one of them to hold 
off the sheriff, and in the other to destroy or reduce the 
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judgment. But equity will take the whole or nothing. 47 
Ga., 400. ’ 

As a court, we rule nothing at present on the constitu- 
tionality of the relief act of 1868. The individual opinion 
of the chief justice on that subject has been declared more 
than once, and is well known. Should it become necessary 
for the other members of the court to deal with the ques- 
tion, they will do so, but the case now in hand calls for no 
discussion or decision respecting it. Whether the act be 
constitutional or not, the chancellor erred in granting the 
injunction. 

Cited for plaintiff, 54 G@a., 361, 481; Adams Eq., 435, 
notes. For defendant, acts 1868, p. 150, §7; 10 Ga., 559; 
16 Jb., 398; 23 Lb., 321; 24 Jb., 91; 40 Zb., 498, 407; 4 
Bouv. Inst., 95; 40 Ga., 490, 326. 

Judgment reversed. 


Carvin E. Jounston, survivor, plaintiff in error, vs. ALBERT 
G. Repp, trustee, defendant in error. 


. Where it is sought to render trust property subject to an execution 
against the cestut gue trust, upon the ground that the consideration 
of the debt was supplies furnished for the use of the trust estate, 
evidence to the effect that such supplies were furnished for the use 
of a plantation owned by the beneficiary in another county, not em- 
braced in the trust, was irrelevant. 

. Where property is conveyed in trust, for the use of a married wo- 
man, free from the debts of her husband, for her natural life, the 
beneficiary to have the possession and the use of the house and lot, 
with the rents and profits of the same, for the benefit of herself and 
family, the trustee to have power to sell and reinvest, with the con- 
sent of the beneficiary, remainder to her children, an executory 
trust is created, and the property is not subject to levy and sale at 
law. 

. Had the plaintiff alleged in his equitable plea, and proved at the 
trial, that the rents and profits of the trust property were more than 
what would be a reasonable support for the beneficiary and her 
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family, the surplus would be decreed to be applied to her separate 
indebteness. 








Levy and sale. Evidence. Trusts. Equity. Before 
Judge Crawrorp. Muscogee Superior Court. May Term, 
1877. 


Reported in the decision. 
Porter Ineram; D. H. Burts, for plaintiff in error. 


Prasopy & Brannon, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property levied on 
not subject. The plaintiff in fi. fa. made a motion fora 
new trial, on two grounds—first, because the court erred in 
refusing to allow the witness, N. L. Redd, to answer the 
question “whether the articles named in the account were 
bought for the use of the plantation of Henrietta E. Redd, 
in Chattahvochee county ;” second, because the court erred 
in charging the jury “that if they believed all the testimo- 
ny introduced in the case, they could not find the property 
subject to the execution.” The motion for a new trial was 
overruled, and the plaintiff excepted. 

It appears from the evidence in the record, that the plain- 
tiffs fi. fa. issued on a judgment obtained in May, 1875, 
against Albert G. Redd and Henrietta E. Redd, which was 
levied on ten acres of land about one mile north of Colum- 
bus, including the improvements thereon, known as the res- 
idence of A. G. Redd, and in his possession—levied on as 
the property of Henrietta E. Redd. The property was 
claimed by A. G. Redd, as trustee for his wife, the said 
Henrietta E., under a trust deed executed in pursuance of a 
decree. of the superior court of Muscogee county, by the 
said A. G. Redd, on the 6th day of November, 1865, by 
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which the property in dispute was conveyed to William 
Redd, as trustee, and his successors in trust, forever in fee 
simple, to have and to hold the same with the following 
conditions, trusts and restrictions, to-wit: “that the said 
William Redd shall hold the same strictly in trust for the 
sole and. separate use of the said Henrietta E. Redd, free 
from the debts and liabilities of her present or any future 
husband, for and during her natural life; and on further 
condition, that the: said Henrietta E. Redd shall have the 
possession and use of the said house and lot, with the rents 
and profits of the same, as her sole and separate estate, for 
the use and benefit of herself and family; and on further 
condition, that said trustee shall have power and authority 
to sell and dispose of the said house and lot with the assent 
of the said Henrietta E., which assent shall be manifested 
by her joining him in a deed to the same; and conditioned 
further, that the said trustee, in the event a sale is made, 
shall have power to reinvest the proceeds of sale in any 
other property, real or personal, taking proper deed to the 
same, and with the same trusts and conditions as are ex- 
pressed in this deed, the said sale and reinvestment to be 
made when, in the judgment of the said trustee and the said 
Henrietta E., the same shall be to her interest to have the 
same done; and with the further condition that. upon the 
death of the said Henrietta E., the same shall become the 
property of the children of the said Henrietta E. living at 
the time of her death, and if any of her children shall be 
dead, then the children of such deceased child shall have 
the share of the parent.” It was admitted at the trial that 
William Redd, the trustee named in the deed, had been dis- 
charged, and that said A. G. Redd had been appointed in 
his stead as trustee under said deed. It was shown by the 
evidence that Henrietta E. Redd was the wife of A. G. 
Redd, and that they have resided on said lot for twenty or 
thirty years; that they have four children, three of whom 
are under age. 

1. There was no error in refusing to allow the question to 
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be answered propounded to the witness, N. L. Redd: whether 
thearticles for which the debt was contracted were not bought 
as supplies for the plantation of Henrietta E. Redd, in Chat- 
tahoochee county? inasmuch as the title to the plantation in 
that county was not in issue upon the trial of the claim case 
then before the court. 

2. There was no error in the charge of the court in view 
of the evidence contained in the record. The trust created 
by the deed for the benefit of Mrs. Redd and her family 
was an executory trust, and therefore the property in dis- 
pute was not subject to levy and sale at Jaw, as was held by 
this court in Jennings, trustee, vs. Coleman. & Newsome, 
decided during the present term. 

3. The plaintiff, however, insists that, inasmuch as he has 
filed an equitable plea under the statute, that he is entitled 
to have the same relief in the common law court as he could 
obtain in a court of equity. If the plaintiff had alleged in 
his equitable plea, and proved at the trial, that the rents 
and profits of the trust property in controversy, were of 
greater value than what would be a reasonable support for 
Mrs. Redd and her family, according to their station and 
condition in life in the community in which they live, the 
surplus might, and probably would, be decreed by a court 
of equity to be applied to the payment of her separate in- 
debtedness ; but nothing of that sort was alleged in the 
plaintif?s equitable plea, nor proved at the trial. There- 
fore there was no error in overruling the plaintiff's motion 
for a new trial. 

Let the judgment of the court below be affirmed. 


Atvan D. Harp e¢ al., plaintiffs in error, vs. Taropuitus 
Sapp, administrator, defendant in error. 


The evidence presented to the chancellor upon the hearing of an ap- 
plication for injunction, should be embodied in the bill of exceptions, 
or be otherwise identified by him. 
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Injunction. Practice in the Supreme Court. August 
Term, 1877. 


Reported in the opinion. 
Tuornton & Grives, for plaintiff in error. 
D. H. Burts, for defendant. 


Waryer, Chief Justice. 


When this case was called upon the docket for a hearing, 
the defendant in error made a motion to dismiss it on the 
ground that the evidence before the judge at chambers, upon 
the hearing of the application for the injunction, which was 
refused, was not embraced in the bill of exceptions and duly 
certified by the presiding judge, or otherwise identified by 
him. The certificate of the judge states, “that the forego- 
ing bill of exceptions is true, and when all the evidence is 
attached, presented on the hearing of the application for in- 
junction, will contain all the evidence material to a clear 
understanding of the errors complained of, ete.” The judge 
ordered the clerk not only to make out a complete copy of 
the record in said case, but also “all the papers presented 
before him and certify the same as such,” and transmit the 
same to the supreme court, ete. The clerk, in certifying 
the record, states “that it constitutes the entire record and 
evidence, so far as it has come to his hands or knowledge.” 
Whether the evidence contained in the record now before 
us is the same that was before the presiding judge, or 
whether it is a// the evidence that was before him at the 
hearing of the application for the injunction, we do not 
know. The evidence should have been embodied in the 
bill of exceptions, when presented to the judge for his cer- 
tificate, or have been otherwise identified by him; and this 
not having been done, the case must be dismissed, and it is 
so ordered, whereupon the plaintiff in error asked leave to 
withdraw his case from the court, which was allowed. 
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Tue Western and Atiantic Rartroap Company, plaintiff 
in error, vs. Tettman W. Jounson, defendant in error. 


If, instead of resting on and pursuing the strict law of new trials, a 
party enters into a consent order to file his motion within a given 
time after the adjournment of the court, and to file an approved 
brief of the evidence within the same time, he must abide by his 
bargain. Time is of the essence of the contract, and an excuse for 
delay should amount to Providential cause, or be disregarded. 


New trial. Contracts. Time. Before Judge McCurcuen. 
Gordon Superior Court. March Term, 1877. 


Reported in the opinion. 


Suumate & Wituiamson; Fars & Mitner, for plaintiff 
in error. 


Dasney & Foucne; W. K. Moors, for defendant. 


Buiecxk.ey, Judge. 


In an action by Johnson against the railroad company, a 
verdict was rendered for the plaintiff, on the 23d of No- 
vember, 1876. Upon the same day, a consent order was 
passed by the court, as follows: “It is, on motion of coun- 
sel for defendant, and by consent of counsel for plaintiff, 
ordered that the defendant have thirty days after the ad- 
journment of this court, to make and file motion for new 
trial, and a brief of the testimony approved by the court, 
in said case, and that said motion be argued and decided in 
vacation, at such time as the court may appoint, provided 
counsel can, at the time, argue it without manifest incon- 
venience.” The court adjourned, for the term, on the next 
day, that is, on the 24th of November. The evidence had 
been taken down by the stenographic reporter appointed 
by the court, whose notes could not be read by any of the 
defendant’s counsel. It required three days for the reporter 
to write them out. He completed this work within a few 
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days after the court adjourned, and more than once informed 
one of the counsel for defendant that the evidence was 
ready. The brief was not presented to the judge for ap- 
proval until December 30th. The judge approved it on that 
day, and ordered it filed, subject to the right of plaintiff to 
object, if the time for filing had expired. It was filed on 
the 1st of January, 1877. The motion for new trial was 
filed on the 28th of December, 1876. It was presented to 
the judge as early as the 16th of that month, on which day 
he signed an order upon it, requiring the plaintiff to show 
cause, as soon as counsel could be heard, why a new trial 
should not be granted. Service of the motion was acknowl- 
edged by plaintiff's counsel on the 21st of December, and 
on the 22d, one of the defendant’s counsel mailed it at 
Cartersville, to another at Calhoun, with a request to file it. 
In the regular course of mail, it ought to have reached Cal- 
houn on the same day, or the day following, but from some 
unknown ¢ause, it was delayed until the 28th, the same day 
on which it was filed. At the next term of the court, 
(March term, 1877,) the motion came on to be heard. Coun- 
sel for plaintiff moved to dismiss it, on the ground that a 
brief of the evidence approved by the court had not been 
filed within the thirty days limited by the consent order. 
Besides resisting the motion to dismiss, counsel for defend- 
ant moved to amend by changing the motion for new trial 
into one, on the same grounds, then made as in extraordi- 
nary cases. The court dismissed the original motion, and 
refused a new trial on the extraordinary motion. Both 
these decisions are assigned as error. 

On the day the verdict was rendered, the parties, by consent, 
cut loose from the strict law of new trials, and put them- 
selves upon terms of their own choosing, the court, by an 
order entered on the minutes, giving its sanction to the 
compact. If the plaintiff had a right to require the brief of 
evidence, and the motion itself to be made out and filed at 
that term, he waived it. If the defendant had a right to 
postpone the filing of the motion and the brief until the 
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next term, that was waived on the part on the defendant. 
It was competent for the counsel to adopt a limitation law 
of their own, if the court interposed no objection. And the 
limitation which they voluntarily established was, thirty days 
after the adjournment of the court. Until that time ex- 
pired, the defendant had a right, by contract, to make out 
and file a motion for new trial and a brief of the evidence. 
After the consent had been acted upon, the plaintiff could 
not have receded. Repudiation of the consent would have 
operated as a surprise upon the defendant, and the plaintiff 
would not have been allowed to retain an advantage acquired 
by such means. 6 Ga., 176; 15 Zb., 307; 17 Zb., 463; 19 
Ib., 512. It is quite tinenatestal hather, in point of law, 
the judge had any power to act on the motion for new trial 
in vacation or not. If he had not, the papers, had they been 
filed in terms of the consent, would have been ready for the 
action of the court, when there was a court to act on them. 
There was certainly no legal impediment to filing them, and 
the order was undoubtedly sufficient to enable the judge to 
act officially in approving the brief of evidence, provided it 
had been presented within the time specified in the order. 
All that the consent obliged the defendant to do could have 
been done. There was no absolute consent to argue the 
motion in vacation. That was to depend upon the conve- 
nience of counsel. It seems that no steps were taken to 
bring on the argument until the next term. If, at that time, 
the defendant had shown compliance with what could legally 
have been done to execute the stipulations embraced in the 
consent order, he would have had a standing in court. But 
he was in default as to the brief of evidence, without any 
show of excuse. He waited until after the thirty days had 
expired, and then presented it to the judge for approval, 
and, two days after the approval, filed it. It was not with 
the motion for new trial, which was delayed in being trans- 
mitted by mail from one of defendant’s counsel to associate 
counsel. If it had been, there was ample time before that 
oceurrence for it to have been presented for approval and 
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filed. Miscarriages by mail are not so infrequent as to jus- 
tify the needless postponement of the business of thirty 
days till the last two days of the period. When the last day 
for filing was the 24th of December, it was not altogether 
discreet to commit the motion for new trial to the mail on 
the 22d, to be carried from one of the counsel to the other. 
But we are wholly unable to see what the failure of the 
mail had to do with preventing the brief of evidence 
from being attended to in due time. The place where the 
papers were to be filed was Calhoun, Gordon county. The 
brief was there in the hands of the stenographic reporter. 
The judge resided at Dalton. What was wanted was to 
convey the brief from Calhoun to Dalton, and bring it back. 
There was no occasion for the motion to go to Daltonalso. It 
and the brief ought to have met in the clerk’s office at Cal- 
houn. How the failure of the motion to arrive would delay 
the brief is beyond our comprehension. As it was, neither 
one of the papers was filed until after the expiration of the 
thirty days. And the important matter of revising and ap- 
proving the brief did not take place within the time. We 
think time was of the essence of the agreement, and that, 
without Providential cause or some overpowering necessity, 
the defendant could not substitute a different time for that 
fixed by the consent order. None of the cases cited by 
counsel are like the present, as will be seen by comparing 
them. Plaintiff in error cited, Code, §§ 249, 3719, 3721; 1 

relly, 252; 4 Ga., 157; 21 Zb., 214; 54 7b., 111; 55 Tb., 
345; 23 Jb., 498; 54 Jb., 260, 256. Defendant in error 
cited, 3 Kelly, 217; 5 Ga., 399; 8 Zb., 111. 

Judgment affirmed. 


Cuarces N. Rounrrer, guardian, plaintiff in error, vs. Huen 
L. Dennarp et al., defendants in error. 


A guardian of one minor child is the head of such a family of minor 
children, under the constitution and laws, as will entitle him to the 
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same homestead and exemption, as if the family of minors embraced 
more than one child. 


Homestead. Guardian and ward. Before Judge Hiv. 
Houston Superior Court. November Term, 1876. 


Reported in the opinion. 


B. M. Davis; Duncan & Mitter, by brief, for plaintiff 


in error. 
Warren & Grice, by brief, for defendants. 


Jackson, Judge. 


Rountree was the guardian of one minor child, who was 
the only child left by his father, and the question on appeal 
from the ordinary was whether such one child was entitled 
to a homestead and exemption as a family of minor children 


would have been entitled to under the constitution and laws, 
and whether the guardian could have the same set apart for 
the benefit of one child just as for a family of more than one, 
if more had survived the father. 

The court charged the jury that one child could not con- 
stitute a family of minor children in the sense of those words 
in the constitution; the jury found against the application 
of the guardian, and the guardian excepted; and the ques- 
tion is, was the charge right? 

We think that the charge was wrong. The constitution 
declares that “each head of a family, or guardian or trustee 
of a family of minor children, shall be entitled to a home- 
stead of realty to the value of two thousand dollars, in 
specie, and personal property to the value of one thousand 
dollars, in specie, both to be valued at the time they are set 
apart.” Code, $5135. 

It is clear that the head of a family, though the family be 
but one child, would be entitled to the homestead. The 
family would be the head and the child. 
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In case there should be no father or mother, then the 
guardian becomes the head of the family, and the minor and 
himself would constitute the family—the property being 
for the use of the child. 

A minor—particularly a very young one—would live with 
the guardian, and be part of his family, and the property 
would be for a family, in contemplation of law, consisting of 
this guardian and child. It is true that it is ruled in 46 Ga., 
231, that a widow, without any child, is not the head of a 
family ; and that is right, for she is not; but suppose that 
she had one child, then she would have been, and she 
and the child would have been the family—she the head 
and the child the other part of it; or it may be, as 
she alone could not get the homestead, that the child alone 
would constitute the family of which she was the head. 
Can the child be deprived of the homestead because it has 
no father or mother ¢ 

Was this the spirit and sense of the constitution? We 
think not; but that it was intended to give to orphans, 
whether one or more, the same rights as to other children 
whose parent was alive, and the fact that a man has a family 
is true, whether that family be one child or many; and the 
fact that a widow has a family is also true, whether her hus- 
band left her with one child or more. 

For these reasons, looking at the reason and spirit of the 
constitution, and the law which copies it—Code, §2002— 
and not sticking in its bare letter, we have no doubt that the 
court below erred in his construction, and we reverse the 
judgment. 

Judgment reversed. 


James N. Watt, trustee, plaintiff in error, vs. J. L. Crark 
et al., defendants in error. 


Where a sheriff's answer to a rule for money arising from a sale of per- 
ishable property, sets up a certain amount as expenses incident to 
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keeping and selling the same, a claimant of the proceeds thereof 
should have traversed the answer, if dissatisfied with the amount 
charged. In the absence of such traverse, there was no error in al- 
lowing the account. 


Sheriffs. Claims. Practice in the Superior Court. Be- 
fore Judge Porrtr. Oglethorpe Superior Court. October 
Adjourned Term, 1876. 


Reported in the decision. 
J. D. Maruews; J. T. Oxive, for plaintiff in error. 


J. T. Osporne; Jno. C. Reep; W. G. Jounson, by brief, 
for defendants. ‘ 


Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that the sheriff of Oglethorpe county levied a fi. fa., 


in favor of Clark vs. W. M. Brawner, on certain property 
therein described, to-wit: one sorrel mare, one small brindle 
ox, twenty five bushels corn, eight hundred pounds fodder, 
and eleven hundred pounds seed cotton, as the property of 
the defendant, which was claimed by the trustee of Mrs. 
Sallie N. Brawner as belonging to her and her children. 
The property levied on being of a perishable nature, it was 
sold by the sheriff under an order of the ordinary, obtained 
at the instance of the claimant, and brought the sum of 
$158.51. The plaintiff in 7. fa. ruled the sheriff for the 
money in his hands arising from the sale of said property. 
The sheriff answered the rule, and returned the ji. fa. with 
the entries made thereon as a part of his answer, which was 
not traversed, from which it appeared that the sheriff had 
charged for services, costs on ji. a., commissions for sell- 
ing, and costs of gathering crop, $60.71, leaving a balance 
of $97.81. By consent of the parties, an issue was formed 
and ordered to be tried by the court, as to whether the 
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money arising from the sale of the property belonged to the 
claimant or to the defendant in fi. fa.. The jury, on the 
trial of that issue, found a verdict in favor of the claimant. 
In disposing of the rule against the sheriff, the court al- 
lowed the sheriff the expense incurred by him in selling the 
property, gathering the crop, feeding the stock, and for 
hauling, amounting to $51.20, the same being $9.51 less than 
the sheriff claimed in his return, and ordered that the bal- 
ance be paid to the claimant. The court further ordered 
that the costs of the levy, and all the other court costs, be 
paid by the plaintiff in #7. fa. Whereupon the claimant 
excepted. 

We find no error in the ruling of the court in view of the 
facts contained in the record. If the claimant thought that the 
sheriff had charged too much for expenses incurred by him 
in selling the property, gathering the crop, feeding the 
stock, and for hauling, he should have traversed his answer. 
When the answer is not denied, the rule against the sheriff 
“ shall be discharged, or made absolute, according as the court 
may deem the answer sufficient or not.” Code, $3954. 

Let the judgment of the court below be affirmed. 


Pur H. Devang, plaintiff in error, vs. Taz Cenrrat Ratt- 
ROAD AND Banxine Company, defendant in error. 


Discretion not abused in granting a new trial. 


New trial. Before Judge Hitt. Bibb Superior Court. 
October Adjourned Term, 1876. 


Reported in the opinion. 
Joun C. Rurnerrorp, for plaintiff in error. 


R. F. Lyon, for defendant. 
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Biecktey, Judge. 


A passenger paid for transportation to a certain mile post. 
The conductor engaged to stop there and put him off. On 
nearing the point, the passenger left the car, and took his 
position on the steps, ready toland. The speed of the train, 
however, was but slightly checked ; and while the passenger 
was upon the step, and somewhat incumbered with baggage, 
the train being in rapid progress, a sudden jar took place by 
some movement of the cars, and he lost his footing and fell 
to the ground. He was painfully and permanently injured. 
He sued the railroad, and the jury gave him a verdict for 
over two thousand dollars damages. The court granted a 
new trial. On the facts in the record, we cannot say that 
the court abused its discretion. 

Reluctant as a party may be to have a verdict which is 
satisfactory to himself set aside, it will happen occasionally 
that the presiding judge, looking at the matter from a more 
disinterested standpoint, will deem it his duty to order a 
new trial. It is a rare occurrence that such a thing is done 
without some good reason for it. There is,so far as we 
have observed, no tendency to take undue freedom with 
verdicts. There is, and there ought to be, much sacredness 
in the verdict of a jury, and this is nowhere better under- 
stood or more profoundly realized:than in the courts where 
verdicts are rendered. It seems to us they are there re- 
spected at their true worth; and the few instances in which 
the judges exercise their constitutional power of granting 
new trials, should not be regarded by parties and counsel 
grudgingly. A good case will not be apt to miscarry on a 
second venture. If it is plain enough for a reviewing court 
to discern its merits, the chances are, that it will not be less 
plain on another presentation in the superior court. In 
view of the very many rulings of this court on the subject, 
we are of opinion that we cannot reverse the judgment 
granting a new trial. We purposely confine our opinion to 
this one point. The case will be tried de novo, and if any 
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errors were committed on the former trial, the presumption 
is they will be corrected or avoided in the next. 56 Ga., 
83, 398. 

Cited for plaintiff, 9 Ga.,410; 56 Zb., 599; 40 Zd., 266; 
17 1b., 267; Code, 82972, 3034; 18 Ga., 680; 28 Zb., 93, 
116; 35 Zd., 105; 38 Jb., 481; 40 Zb., 135, 666; 37 Tb. 
694; 45 7b., 288; 38 N. Y., 131; Sher. & Red. on Neg., 
383; Whar. on Neg., 364. For defendant, Code, §3030; 
26 Ill., 373; 44 7h., 460; 26 Ind., 228, 459; 28 Jb., 441; 
9 La. An., 441; 23 Penn. St., 147; 6 Gray, 64; 50 Ga., 
353. 

Judgment affirmed. 














Oxsepian Harris, plaintiff in error, vs. THe Strate oF 
Geroret, defendant in error. 






On conviction of simple larceny for hog stealing, the punishment is 
confinement in the penitentiary, unless the jury recommend the de- 
fendant to mercy, in which event it shall be only fine or imprison- 
ment in the common jail, or work in chain-gang, one or more; there- 
fore, the the right of the jury to recommend to mercy is a most im- 
portant right for the defendant, and the court should give it to the 
jury in charge, whether requested or not. 













Criminal law. Charge of Court. Before Judge UnpEr- 
woop. Walker Superior Court. February Term, 1877. 





Reported in the opinion. 









W. F. Hovis; D. C. Surron; J. C. Crements, by brief, 
for plaintiff in error. 






C. T. CLements, solicitor general, for the state. 






Jackson, Judge. 





The defendant was indicted for hog stealing, and was 
40 
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found guilty. A motion was made for a new trial, mainly 
on the ground that the court erred in not charging the jury 
that they had the right to recommend the defendant to the 
mercy of the court, and thus reduce his crime below felony 
and save him from the penitentiary. No request was made 
to give this charge, and the question is, whether it enters 
so manifestly into the law of the case, and the right of the 
defendant so materially turns upon it that the court was 
bound to give it, whether asked for or not. 

Section 4399 of the Code makes cattle stealing punisha- 
ble with penitentiary imprisonment, unless the prisoner be 
recommended to mercy, in which event he shall be punished 
as prescribed in section 4310 of the Code. Section 4310 
makes his punishment only fine, imprisonment in jail, or 
work in chain-gang—any one or more of these punishments. 
Section 4401 makes hog stealing punishable as prescribed in 
section 4310; but the act of 1875, page 26, puts hog stealing 
on the same footing with cattle stealing; and therefore the 
offense is a penitentiary offense, unless the jury recommend 
to mercy; then the defendant shall be punished as pre- 
scribed in section 4310. So it is clear that it is for the jury 
not only to pass upon the guilt of the accused, but to fix 
the punishment, to grade the offense, to determine whether 
it be felony or misdemeanor. This is an important right of 
the accused, to have his offense graded and the penalty of 
the law fixed by the jury. The statute gives him the right, 
but the court below took it from him by not telling the 
jury that the law gave it to him, and that they must pass 
upon his guilt, the nature and extent of it, so as to send 
him to the penitentiary, or to jail, or chain-gain, or perhaps 
to subject him only to a fine. It seems just as necéssary to 
give the charge in such a case, as in the case of homicide to 
give its various grades. We think that the court erred in 
overruling the motion for a new trial on this ground. 

If there be other minor errors, the court will correct 
them when the case is tried again; there seems to be none 
of consequence disclosed in the record. 

Judgment reversed. 
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Berrien Rice, plaintiff in error, vs. Wiuttiam C. Pascuat, 
defendant in error. 


A guardian cannot borrow money and bind his ward therefor, nor can 
he, by any contract other than those specially allowed by law, bind 
his ward’s property, or create any lien thereon. 


Guardian and ward. Contracts. Before Judge Barriert. 
Putnam Superior Court. March Term, 1877. 


Reported in the opinion. 


Tuomas G. Lawson, by N. J. Hammonn, for plaintiff in 
error. 


W. F. & H. A. Jenkins, by brief, for defendant. 
Warner, Chief Justice. 


The plaintiff brought his action against Benjamin I. Pas- 
chal, and William C. Paschal, guardian of Elisha Paschal, 
on an account for $412.65, the items of which appear on the 
face of the account to have been charged to B. I. Paschal, 
and who subsequently gave his invidual note in liquidation 
thereof. On the trial of the case, it appeared from the plain- 
tif?'s evidence, that B. I. Paschal cultivated a plantation with 
the mules thereon, which was the jvint property of himself 
and his minor brother, Elisha Paschal, for whom W. C. 
Paschal was guardian, and that the account, as made out and 
charged to B. I. Paschal, was for the joint benefit of B. I. and 
his minor brother, Elisha Paschal, for whom the defendant, 
W. C. Paschal, was the guardian, as before stated. When 
the plaintiff closed his evidence, the defendant, W. C. Pas- 
chal, moved the court for a nonsuit so far as he was con- 
cerned. The plaintiff proposed to amend his declaration, 
(but how or in what particular does not appear,) the court 
holding that no amendment, under the evidence, would 
entitle him to recover against the defendant, W. C. Paschal, 
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as guardian, and granted the motion for a nonsuit as to him. 
Whereupon the plaintiff excepted. 

By the provisions of the Code, guardians are allowed to 
make certain specified contracts for the benefit of the es- 
tates of their wards whenever the same are approved by the 
ordinary of the county; but the 1837th section declares that 
“the guardian cannot borrow money and bind his ward 
therefor, nor can he, by any contract other than those spe- 
cially allowed by law, bind his ward’s property, or create 
any lien thereon.” In view of this provision of the Code, 
we are unable to perceive how the plaintiff could have 
amended his declaration so as to entitle him to recover under 
the evidence against W. C. Paschal, as guardian. Therefore 
the court did not err in granting the motion for a nonsuit 
as to him. 

Let the judgment of the court below be affirmed. 


Wim TarovM, plaintiff in error, vs. Tue Stare or Grorata, 
defendant in error. 


Where the assault was by inflicting a dangerous wound upon the head 
with a stick, proved by a physician to have been a weapon likely to 
produce death, and exhibited at the trial in presence of the jury, and 
where the evidence disclosed no motive for the assault, other than a 
wicked intention to take the life of a sleeping man, a verdict for 
assault with intent to murder is not wanting in support, either as to 
the character of the weapon, or as to the existence of the specific in- 
tent to murder. 


Criminal law. Assault with intent to murder. Before 
Judge McCurcuren. Catoosa Superior Court. May Ad- 
journed Term, 1877. 


Reported in the opinion. 


J. A. WJounson, by brief, for plaintiff in error. 
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A. T. Hackerr, solicitor general, for the state. 


BiEcktey, Judge. 


Two brothers set out from [faralson county to find a bet- 
ter country. They had with them two satchels, a pistol, a 
mule worth sixty or seventy dollars, and a watch worth eight 
or nine dollars. They intended to go into Cherokee county. 
As they journeyed in that direction, a stranger, who traveled 
on foot, and carried a stick, a pistol and a satchel, overtook 
them, and prevailed upon them to change their destination- 
He was going to Tennessee, and wanted them to go with 
him. Satisfied with the inducements which he mentioned, 
they consented ; and for four days, the party went on ami- 
cably together. The mule served first one and then another, 
the stranger taking his turn on the saddle with the rest. 
On the night of the fourth day, they lodged in an uninhab- 
ited house in Catoosa county. Their bed was an old door- 
shutter placed in front of the fire. Sometime before day, 
the next morning, the brothers arose and found the stranger 
already up. Leaving him up, they lay down again, and fell 
asleep. While they slept, he assaulted one of them violently 
with his stick, inflicting a dangerous wound upon the head, 
and, in the struggle which ensued, dislocating or injuring 
severely two fingers of the hand. The other brother, 
awakened by the noise, and calling out to know what was 
the matter, was also attacked with the stick, and beaten on 
the head. The brothers escaped from the house, and the 
stranger went off through the darkness, and did not return. 
The assault commenced and ended in silence. The motive 
and purpose of it were left unexplained. There had been 
no previous disagreement or difficulty. At the trial, the 
stick used on the occasion was exhibited to the jury. A 
physician testified that it was a weapon likely to produce 
death. Like evidence was given by the prosecutor, whose 
head it had wounded. The jury found a verdict of guilty. 
A motion for new trial was overruled by the court; the sole 
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grounds of the motion being, that the verdict was without 
sufficient evidence, contrary to evidence, and contrary to 
law. 

It is urged in argument that the stick was a mere walk- 
ing-stick, and that while it might by chance have produced 
death, it was not likely to do so. To this we answer, that 
the jury saw it for themselves, and had, besides the opinion 
of a physician in respect to its efficiency as a deadly weapon. 
The prosecutor, who had felt its application to his own head, 
gave substantially the same opinion. There is no descrip- 
tion of the stick in the record ; neither its size nor weight is 
stated. The wound it produced, is shown by the testimony 
of the physician to have been a dangerous wound. We can 
see no reason to doubt that the stick was a weapon likely to 
produce death. It is urged, also, that no intent to murder 
was established—that no motive to commit murder appeared 
from the evidence; and that if there had been a motive, the 
opportunity was so favorable, there would have been actual 
murder, and not a mere attempt. It is asked why was not the 
pistol used ¢ ora knife? ora rock? oraheavy club? Wesup- 
pose assassins, like other mortals, are liable to make mistakes. 
Men, even when their ends are wise and virtuous, do not 
always select the best means at theircommand. There is no 
presumption that those having foolish and wicked ends in 
view, are either more discreet or more fortunate. It is a 
great blunder to engage in crime at all, and how many sub- 
ordinate or secondary blunders may occur in the course of 
a criminal transaction, is matter of much uncertainty. It 
is said there had been no dispute, and nothing to engender 
’ malice; and that if the prisoner’s motive was to plunder his 
fellow-travelers, he might have accomplished his purpose 
while they were asleep, with even greater security than by 
attempting to slay them one at atime. But this is to sup- 
pose the prisoner guided by correct reasoning, when the 
strong probability is, that he was guided by false reasoning. 
He acted like a fool, and it is altogether unlikely that he rea- 
soned like a philosopher. His mind went astray, and who can 
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it 


follow it? It is not pretended that he was insane; and if 
he was not, he must have had some motive for striking a 
sleeping man on the head with a stick in a lonely outhouse. 
He acted as if he meditated murder, either for its own sake, 
or as a means to some other end. By his actions he must 
be judged. Let him suffer the penalty. 

Judgment affirmed. 




















Eccenver E. Ope t, plaintiff in error, vs. ANpREw J. Munpy 
et al., defendants in error. 










Equity will not restrain the security on appeal, to whom the judgment 
was transferred, from collecting the condemnation money out of his 
principal, because the attorneys of the principal neglected their duty 
to attend to the principal’s case, though the principal was sick at the 

time. 














Equity. Principal and security. Attorney and client. 
Before Judge Rice. Hall County. At Chambers. July 
31, 1877. 






Reported in the opinion. 






J. W. Towery, by Franx Haratson, for plaintiff in error. 







No appearance for defendants. 





Jackson, Judge. 






This bill set out that Messrs Estes & Langston were em- 
ployed to represent certain cases by one Odell, and agreed 
to look to Odell for fees, though the cases were for the ben- 
efit of complainant, the wife of the said Odell; that Estes 
& Langston sued Mrs. Odell, with her husband, for their 
fees in the justice court and recovered against both; that 
an appeal was taken to the superior court, when Andrew J. 
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Mundy stood security on the appeal for Odell and wife ; 
that, on the trial of the appeal case, the complainant and 
her husband were both sick; that they had employed Wm. 
L. Marler, Esq., to attend to the defense of their case, who 
failed and neglected to do so, but abandoned the case for 
some reason not set out in the bill; that Estes & Langston 
recovered against complainant and her husband and Mundy, 
the security, on the appeal; that Estes & Langston have 
transferred the judgment to Mundy without recourse on 
them; and that Mundy has had the fi. fa. levied on a lot 
of land of complainant, and that complainant’s husband has 
gone into bankruptcy and is worth nothing, and she will 
have the entire debt to pay. Wherefore, upon these allega- 
tions, without more, she prayed for an injunction; the 
chancellor refused to grant it, and she excepted. 

There is no allegation that this security has done any 
wrong by colluding with Estes & Langston, or otherwise, 
and not one particle of equity in the bill of complainant. 
The land ought to pay the debt, and relieve her surety on 
her appeal. 

Judgment affirmed. 


Revsen W. Wane, administrator, for use, plaintiff in error, 
vs. WituiaM A. Grauam, defendant in error. 


1. Diligence requires that counsel for plaintiff in error should ascertain 
whether their case had reached the term of this court to which it was 
by law returnable; if it has not, immediate steps should be taken by 
mandamus to cause the necessary papers to be forwarded. 

. Whena bill of exceptions has been certified and signed by the judge 
and filed in the clerk’s office of the court below, as required by law, 
then, in legal contemplation, this court acquires jurisdiction of the 
case, and the application to establish a copy thereof from that on 
file in the clerk’s office in the court below, in lieu of the lost orig- 
inal, should be made to this court, and not to the court below. 
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Practice in the Supreme Court. Lost papers. Before the 
Supreme Court, August Term, 1877. 







Reported in the opinion. 







E. C. Bowsk, for plaintiff in error. 





R. E. Kennon ; Herbert Fielder, by Z. D. Harrison, for 
defendant. 





Wakrner, Chief Justice. 










When this case was called for a hearing upon the docket, 
the defendant in error made a motion to dismiss it, on the 
ground that it had not been sent up to this court within the 
time, and in the manner prescribed by law. 

It appears, from what purports to be an established copy 
of a record, now before us, from Clay superior court, that 
the original bill of exceptions was certified and signed by 
the presiding judge, on the 3d day of October, 1876, and 
filed in the clerk’s office on the 18th of October, 1876, but 
which original bill of exceptions, together with the record, 
never reached this court, and was alleged to have been lost 
in the transmission thereof from the court below to this 
court. At the September term of Clay superior court, on 
the 25th day of that month, 1877, an order was granted by the 
court establishing a copy of said lost bill of exceptions in lieu 
of said lost original, and directing that the clerk of said court 
transmit the same instanter to the clerk of this court, which 
is the record and bill of exceptions upon which the plain- 
tiff in error now claims this court shall hear the case. 

The original bill of exceptions signed by the judge, which 
was the writ of error, was returnable to the last January term 
of this court. It was the duty of the plaintiff in error, in the 
exercise of ordinary diligence, to have known whether his 
case had reached the January term of the court, and if it 
had not, to have inquired as to the cause of the delay, and 
if, upon such inquiry, he had ascertained that the papers 
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had been lost in the transmission thereof, to have at once 
applied to this court for an order to establish copies thereof 
from those on file in the clerk’s office in the court below, 
which would furnish the best evidence of the contents of 
the originals, and then had the case entered upon the docket 
of this court, so as to have been heard at the first term of 
the court to which the case was made returnable, as re- 
quired by the constitution and laws of the state. When a 
bill of exceptions has been certified and signed by the judge 
and filed in the clerk’s office of the court below, as required 
by law, then, in legal contemplation, this court acquires ju- 
risdiction of the case, and the application to establish a copy 
thereof, from that on file in the clerk’s office in the court 
below, in lieu of the lost original, should have been 
made to this court, and not to the court below. The 
plaintiff in error having failed to exercise the proper dili- 
gence to have had their case entered upon the docket of 
this court at the January term thereof, to which, by law, it 
was made returnable, so that it could have been heard at 
that term, the case must be dismissed, and it is so ordered. 
Whereupon the plaintiff in error then moved the court for 
leave to withdraw his case, which he was allowed to do. 


A. McLewss, plaintiff in error, vs. Toomas D. Fureerson, 
defendant in error. 


. Where one of the sureties on a tax collector’s bond, executed in 
May, 1871, had a private arrangement whereby the collector and 
himself were to divide the profits of the office, and they did divide 
accordingly, and the collector afterwards proved a defaulter to the 
public, a co-surety who has been forced by suit upon the bond to 
pay off a part of the default, has a right of action for his reim- 
bursement against the surety who shared with the collector in the 
profits of the office, the share thus realized by the latter being suffi- 
cient in amount to indemnify all the sureties. 

. Where the action is by a nominal plaintiff for the use of the person 
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who should have been the sole plaintiff, the declaration is amenda- 
ble, (56 Ga., 554,) and the supreme court, to uphold a recovery 
which is correct in substance, will direct an amendment striking 
the name of the nominal plaintiff and substituting the useeas suing 
in his own right. 










Principal and security. Officers. Bonds. Parties. Amend- 
ments. Practice in the Supreme Court. Before Judge 
Hatt. Upson Superior Court. May Term, 1877. 





Reported in the opinion. 







Sprer & Srewart, for plaintiff in error. 






J. A. Hunt, for defendant. 


Biecktey, Judge. 










The plaintiff below recovered. A new trial was moved 
for and refused. The action was predicated upon this state 
of facts: In 1871, there was a tax collector, whose term of 
service was two years. It was necessary for him to give 
bond. The plaintiff below signed as one of the sureties. 
The defendant below, before the bond was accepted, signed 
it also, and procured others to sign, agreeing with them 
that he would protect them against loss, but making no such 
agreement with the plaintiff, who did not even know that 
the defendant, or any of those he procured to sign, were to 
be parties to the instrument. The defendant was inter- 
ested with the collector in the commissions. This was his 
inducement to become a surety upon the bond, and to get 
others to join him. The arrangement was a private one 
between the defendant and the collector; at least, it was 
unknown to the plaintiff. A part of the arrangement was, 
that the defendant was to furnish a horse and buggy, carry 
the collector around, pay all expenses, and assist him in the 
work of collecting. The commissions were to be divided 
between them upon a ratio agreed upon. The bargain was 
carried out, and full performance took place on both sides. 
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The collector, however, proved a defaulter to the county as 
to a part of the taxes of 1872, and became insolvent. The 
bond was sued upon, and judgment was rendered for the 
amount of the default. The defendant paid up his due 
proportion, and that of each of the co-sureties, who had 
signed at his instance. The plaintiff paid his under the 
compulsion of a levy upon his property by the sheriff, and 
then, in the name of the sheriff for his use, brought the 
present action against the defendant to reimburse himself. 
According to the weight of the evidence, the share of the 
defendant in the collector’s commissions amounted to more 
than the officer’s default. 

1. The motion for new trial embraces various grounds, 
but none of them are of a nature to require the case to be 
tried over, if the plaintiff ought, ex wguo et bono, to have 
recovered. That is the sole question affecting the real sub- 
stance of the case. There was no specific objection made 
in the court below to the parties, either for non-joinder or 
misjoinder; nor, so far as appears, was it contended that 
the remedy was in another forum. We shall content our- 
selves with holding, in general terms, that the action was 
maintainable, and that substantial justice was done. If the 
defendant was virtually, by reason of his participation in 
the profits, a co-principal in the bond with the tax collector, 
and the office was held between them in a kind of partner- 
ship, then the defendant was interested in the consideration 
of the bond, and the plaintiff was not; from which it would 
result, that the plaintiff was surety for the defendant as 
well as for the collector, and the legal ground of the action 
would be that of money paid by asurety for his principal’s 
use. On the other hand, if the defendant’s contract for a 
participation in the profits was illegal and void, because in 
the nature of a purchase of a public office concerning the 
revenue, (see the statute of 5 & 6 Edw. vi; 12 E. C. L. 
Reports, 417, 418, and compare 8 a., 553,) then the money 
which the defendant obtained from the collector under that 
contract, did not vest in him as his own, but was a fund in 
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his hands belonging to the collector, which, though the 
collector, being in pari delicto, could not recover back, yet, 
he being insolvent, his creditors might recover it. So, too, 
the defendant, though originally taking no title to it, might 
retain it for his indemnity against loss by his suretyship on 
the bond. But thus treating it, he would be constrained to 
apply it as much for the protection of his co-surety as for 
his own protection, since a surety having indemnity is 
not permitted by the law to appropriate it to screen him- 
self alone, but must admit his fellows to share in it on 
equal terms. 1 White & Tudor’s L. C. in Eq., top page 
119, notes to Dering vs. Earl of Winchelsea; Lumpkin, J., 
in Osborn vs. Ordinary, 17 Ga., 125. Again, a surety 
paying his money for the principal, is subrogated to all the 
rights of the creditor. Code, §2176; 12 Ga., 57; 28 Jb., 
159; 1 White & Tudor, supra, top page 117. Perhaps no 
aid could be derived froni this rule, except as to so much 
of the commissions as accrued in 1872—the year in which 
the default occurred. Whatever money was kept from the 
county and turned over by the collector to the defendant, 
under the name of commissions, would be public money, 
and the county could have recovered it as such while the 
collector’s default was unsatisfied. To the extent of the 
amount paid by the plaintiff to the county in satisfaction 
of that default, he succeeded to such rights of action as the 
county had. 

2. With respect to the sheriff as a nominal party plaintiff, 
he is astranger ina strange land. He might have been 
stricken by amendment, and ought to have been, even with- 
out any demurrer or motion. 56 Ga., 554. Though we 
affirm the judgment refusing a new trial, we think the 
sheriff should go out, and we direct accordingly. 

Cited for reversal: 1 Addison on Contracts, 59; Code, 
§$§2750, 2753; acts of 1871-2, p. 285; 41 Ga., 315; 35 Zb., 
176; Addison on Contracts, §§266, 302. For affirmance: 
Code, §2176. 

Judgment affirmed. 
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Tue Mayor anp Councit or THE Crry or Macon, plaintiff in 
error, vs. Toe First N ationaL Bank or Macon, defendant 
in error. 


The business of a national bank, operating under the laws of the United 
States, is not liable to a tax by the municipal authorities of the city 
where it is located, and if attempted to be enforced, the attempt 
will be restrained by injunction. 


Injunction. Tax. Banks. Municipal corporations. Be- 
fore Judge Gricz. BibbCounty. At Chambers. October 
9, 1877. 


Reported in the opinion. 

R. W. Jemison, for plaintiff in error. 

Lanier & Anperson, Hitt & Harris, for defendant. 
Jackson, Judge. 


The city authorities of Macon levied a tax upon the busi- 
ness of the First National Bank, operating therein under the 
act of congress; the bank applied for an injunction, the 
chancellor granted it, and the city excepted. 

We think that the chancellor was right. Whilst the 
property owned by the bank may be taxed by state author- 
ity, and the shares owned by the stockholders may be also 
taxed, the business of the bank—its right to operate and do 
banking business—cannot be taxed by the states ; and if not, 
of course it cannot be by any municipality which derives its 
taxing power from the state. The distinction between the 
right to tax property and that to tax business in cases of 
agencies working under federal authority is well settled, we 
think, by the supreme court of the United States. 4 Whea- 
ton, 430; 9 Wallace, 353; 18 Zé., 5, 10, 36, 37. There is 
nothing decided in any subsequent case which controverts 
this distinction. 
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As this is clearly an effort to tax the business of this bank, 
it is illegal, and the chancellor did right to grant the in- 
junction. See Revised Statutes U. S., sections 5214, 5219. 

Judgment affirmed. 


Joun Humpurey, administrator, plaintiff in error, vs. Dan- 
mL McGix e¢ al., administrators, e¢ al., defendants in 
error. 


. Where a plaintiff in fi. fa. purchases at the sale of property under 
his execution, he stands upon the same footing as any other pur- 
chaser, in respect to irregularities of the sheriff in levying, adver- 
tising and selling. If he purchases without notice of these irregu- 
larities, he acquires a good title. 

. Upon failure of a purchaser to comply with his bid, the sheriff may 
resell the property, within legal hours, on the same day, without 
re-advertisement. 

. The evidence was conflicting, and this court will not interfere. 


Sheriff. Levy and sale. Notice. Verdict. Before Judge 
Wrieut. Decatur Superior Court. May Term, 1877. 


Daniel Humphrey filed his bill against John M. Donalson 
and the sheriff of Decatur county, making, in brief, the 
following case: 

The sheriff levied a ft. fa. in favor of Donalson on three 
lots of land belonging to complainant, advertised them only 
three weeks, gave no notice of levy, and brought them to sale 
on the first Tuesday in January, 1872. One Jos. Mathews 
became the purchaser for $885.00. Subsequently, on the 
same day, the sheriff again exposed the lots for sale. One 
was bought by Donalson for $275.00, the other two by 
Mathews, for $425.00, which were much less than their 
respective values. Mathews has since returned his to com- 
plainant. Between the two sales, complainant tendered to 
the sheriff, by his agent, the full amount of the fi. fu.— 
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Mathews waiving his right and agreeing thereto. The 
sheriff refused to accept it, but proceeded with the second 
sale. After the second sale, complainant bargained with 
the purchaser at the first sale to take his bid and stand in 
his place; and they offered such amount to the sheriff and 
demanded a deed, which was refused. The bill charges 
fraud, notice of facts, collusion, and an inordinate desire on 
Donalson’s part, for the possession of said land. The prayer 
was for cancellation of the deed to Donalson; for a decree 
that the sheriff receive the amount of the 7. fa. and dis- 
miss the levy; and for injunction to restrain further pro- 
ceedings to take possession of the land. 

Defendants filed an answer in the nature of a cross-bill, 
which was, in substance, as follows: 

There were two fi. fas. in the hands of the sheriff against 
complainant, the one described in the bill for $103.27, 
and an older one in favor of Bates, Dickinson & Co., for 
$290.45, both claiming the proceeds of the sale. Levy was 
made under the former fi. fa., notice given according to 
law, the sale fully and legally advertised, and made on the 
first Tuesday in January, 1872. Defendant, Donalson, de- 
nies all knowledge of any irregularity which may have 
oceurred, if any did. At the sale, Mathews bid in the 
property for $885.00 ; but when requested to pay the money, 
he declined to do so, offered to pay the amount of the 
Donalson ji. fa., and refused to pay more. This the sheriff 
refused to receive, on the ground that the older fi. fa. 
would take the proceeds and Donalson get nothing; he 
stated to Mathews that he would resell the land. After 
full opportunity for Mathews to pay his bid had been given, 
the land was again exposed for sale, it being still within 
legal hours, and sold. Donalson, by his agent, bought one 
lot for $275.00, which he paid in cash. Afterwards, and 
after the expiration of the hours of legal sale, one Russell 
asked Donalson’s agent if he would allow complainant to 
pay the whole of the money and take the title. This he 
declined to do, on the ground that Donalson had already 
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paid for the land. Defendants deny any knowledge of a 
bargain by which complainant was to be substituted for 
Mathews, as purchaser at the first sale. Both Mathews 
and complainant were present at the last sale, and made no 
objection on account of want of advertisement or notice. 
Defendants deny all fraud or collusion. 

Humphrey and Donalson having died, their administra- 
tors were made parties. 

Defendants amended the answer by alleging that Hum- 
phrey died possessed of the lot in controversy, and his ad- 
ministrator still holds it, and praying that possession be 
decreed to them, with mesne profits. 

The evidence was conflicting, especially as to whether the 
notice and advertisement were regular; and if not, whether 
Donalson knew of it. 

The jury found for defendants the land, with $50.00 per 
annum mesne profits. Complainant moved for a new trial, 
on the following, among other grounds: 

1. Because the verdict was contrary to law and evidence. 

2. Because the court charged as follows: “If you believe 
from the evidence, that the tenant in possession was not 
notified according to law, or the advertisement was not pub- 
lished in a gazette, as required by law, for four weeks prior 
to the sale, that would not affect the purchaser who had no 
notice of it, but if the plaintiff in 7. fa.—the purchaser of 
this lot of land—did have notice (and you must determine 
this from the evidence) before the sale took place, that sale 
would be illegal, and could be set aside.” 

3. Because the court charged as follows: “The sheriff 
did have the right to re sell on the same day, without fur- 
ther advertisement, provided it was within the lawful hours 
of sale.” 

The motion was overruled, and complainant excepted. 


Guriry & Townsenp; Firemine & Rvussett, for plaintiff 
in error. 


41 
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Bowzr & Crawrorp, by brief, for defendants. 
Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendants to set aside a sheriff's sale of a lot of land in Deca- 
tur county, on the allegations contained therein. On the 
trial of the case, the jury, under the charge of the court, 
found a verdict in favor of the defendants. The complain- 
ant made a motion for a new trial, on the several grounds 
therein stated, which was overruled by the court, and the 
complainant excepted. 

1. The evidence in regard to the facts alleged in the com- 
plainant’s bill, upon which his claim to equitable relief was 
based, is conflicting, and the main controlling question in 
the case is, whether a plaintiff in execution, who purchases 
the property levied on at a sheriff’s sale, stands upon the 
same footing as any other innocent purchaser of property 
at sheriff’s sales as to the irregularities of that officer in ad- 
vertising the sale, giving notice, etc., and is only bound to 
see that the sheriff has competent authority to sell, and that 
he is apparently proceeding to sell under the prescribed 
forms. The court charged the jury that if they believed, 
from the evidence, that the tenant in possession was not no- 
tified according to law, or the advertisement was not pud- 
lished in a gazette, as required by law, for four weeks prior 
to the sale, that would not affect the purchaser who had no 
notice of it; but if the plaintiff in #7. fa., the purchaser of 
this lot of land, did have notice (and they must determine 
this from the evidence) before the sale took place, that sale 
would be illegal, and could be set aside. There was no error 
in this charge of the court, in view of the evidence. Solo- 
mon vs. Peters, 37th Ga. Rep., 251. 

2. There was no error in the charge of the court in rela- 
tion to the re-sale of the property on the same day, on the 
failure of the bidder therefor to comply with his bid with- 
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out re-advertising it, on the statement of facts contained in 
the record. Sanders vs. Bell, executor, 56 Ga. Rep., 442. 

, 3. The evidence being conflicting as to the facts upon 
which the complainant sought to recover, and the jury hav- 
ing thought proper to believe the defendants’ witnesses, as 
it was their province to do, there is sufficient evidence to 
sustain the verdict, and therefore it is not contrary to law. 
Whether the complainant was endeavoring to purchase all 
three of the lots levied on at the sale through his agent, 
Mathews, at a comparatively nominal price, to the prejudice 
of the rights of his creditors, we do not know. Two of the 
lots were bid off by Mathews, his agent and tenant, but he 
failed to get the third, which is the subject matter of the 
present suit. 

Let the judgment of the court below be affirmed. 


Joun Loupon, assignee, e¢ a/., plaintiffs in error, vs. CHARLES 
CoLEMAN, receiver, e¢ al., defendants in error. 


1. A corporation engaged in the business of making and repairing ma- 
chinery, was entitled to the lien of a machinist, under section 1966 
of Irwin’s Code, the same as a natural person so engaged. 

. When the property subject to a duly recorded machinist’s lien was 
sold under legal process before any suit was brought to enforce the 
lien, and before the time for suit had expired, the lien attached upon 
the proceeds of the sale in the hands of the officer. Irwin’s Code, 
$$ 1961, 1962. Any writing importing an assertion of the lien, which 
came to the hands of the officer at or before the sale, was a sufficient 
notice to hold up the money, if the purpose of a more regular and 
direct notice was accomplished, and if the lien was afterwards, while 
the money was in court, urged as a claim upon the fund. 

. A machinist whose lien has not been established by regular judg- 
ment, must, in asserting his lien upon the fund, prove all the facts 
requisite to the existence of the lien which he asserts. His lien will 
be recognized for only so much of his claim as he manifests to be 
within the law. Where some of the claim isa running account, and 
the rest is no part of the account, and, so far as appears, never was, 
but is covered by an accepted draft payable to the order of a third 
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person, the two matters are, prima facie, separate, and each com- 
plete in itself. A record of the lien in time for the one may be too 
late for the other. 

. Construction, or original furnishing and fitting up, being distinct 
in its nature from subsequent repairs, the law, in the absence of evi- 
dence to the contrary, will presume that it took place under a distinct 
engagement. 

. Where a machinist merely manufactured or sold materials for re- 
pairing machinery, and did not concern himself with uniting the 
materials to the machinery, he was not entitled to a lien for the 
price, under section 1966 of Irwin’s Code. Nor was he entitled to 
such lien for repairs made at his shop on detached parts of machin- 
ery brought there to be mended, if he did not detach, nor restore them 
to position These propositions might not hold good, if there was a 
general contract for keeping the machinery in repair for some pe- 
riod of time, and the sales and labor were in part execution of that 
contract. 

. On a motion to distribute money, where several independent claim- 
ants compete for the fund, and the whole is awarded to one, some of 
the defeated claimants may move for a new trial without making 
the others parties to their motion. The successful claimant, and the 
custodian of the fund are the only necessary parties besides the mov- 
ants themselves. 

. When the presiding judge has entered on the motion for new trial 
the word ‘‘ approved,” and signed the same, it is a sufficient verifi- 
cation by him of the matters of fact recited in the motion. 

. When the motion for new trial was heard and decided at chambers 

(under an order granted in term) on the 13th, and the brief of evi- 
evidence was agreed upon by counsel, in writing, as correct, the fact 
that the judge’s approval, as entered and signed thereon, is dated the 
16th, the same day on which the certificate to the bill of exceptions 
bears date, is not material. The brief is well enough identified by 
such approval, and may come up as a part of the record. 
Where it appears that the judge refused to charge so and so, but 
there is no direct statement that he was requested, either in writing 
or otherwise, it should not be assumed in the supreme court, over 
his refusal to grant a new trial, that a request was made in proper 
time and manner. 


Machinists’ lien. Corporations. New trial. Parties. 
Practice in the Superior Court. Practice in the Supreme 
Court. Charge of Court. Before Judge Crawrorp. Mus- 
cogee Superior Court. May Term, 1877. 


Reported in the opinion. 
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R. J. Moses; C. H. Witttams, for plaintiffs in error. 


Prasopy & Brannon; Bianprorp & Garrarp; G. E. 
Tuomas, for defendants. 


Buieckey, Judge. 


After this litigation was remanded to the court below by 
the judgment of this court in 56 Ga., 150, another trial took 
place, which resulted in awarding the whole fund to the 
Columbus Iron Works Company. Loudon, the assignee in 
bankruptcy, and Mrs. Smith, plaintiff in the distress war- 
rant for rent, moved for a new trial, and the motion was 
overruled. 

1. The claim of the Columbus Iron Works Company was 
a recorded lien in favor of that company as a machinist. 
The company is a corporation. Objection is made, that as 
the law stood at the date of this transaction (1872), the lien 
of a machinist could not arise in favor of a corporation. 
The statute (Irwin’s Code, § 1966) declares, “ Any machinist 
who may furnish or put up, inany county in this state, any 
steam mill or other machinery, or who may repair the same, 
shall be entitled to the same lien on such machinery and 
the premises to which the same may be attached, and may 
enforce such lien in the same manner, and with the like bene- 
fits, privileges and restrictions, as those which apply to me- 
chanics.” Machinist, according to Webster, is “a construc- 
tor of machines and engines, or one well versed in the prin- 
ciples of machines.” Though a corporation cannot answer 
to the latter of these two definitions, it can to the former ; 
not it is true, in a strict sense, but in a general sense. A 
corporation, considered in itself, can construct nothing—can 
do nothing. It must employ the faculties of natural persons, 
for it has no intellect, will, or organs of its own. It is, in 
fact, a myth, a fiction, and has no existence but in the im- 
agination of the law. The law calls it a creation of the sov- 
ereign authority, and treats it as a person. It may be a car- 
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rier, a banker, a manufacturer, an insurer, etc. Why, then, 
may it not be a machinist? If it be said it has no skill in 
machinery, and cannot construct a machine, the observation, 
literally taken, is quite true. But can it transport a bale of 
goods, or sign a bank note, or weave cloth, or execute a 
policy of insurance? By itself it cannot, but by its agents 
and employees it can. Through the like instrumentalities, 
it can contstruct machines and repair machinery. The skill 
it employs and pays for is, in contemplation of law, the 
same as its own. It is thus within the reason and spirit of a 
statute, whenever the circumstances in which it is placed 
are identical with those of natural persons expressly included 
in the statute. 5 Ga., 541, e¢ seg. Of course, for the 
Columbus Iron Works to have the lien of a machinist, the 
business should be within its charter. The charter is not 
before us, but the evidence in the record is, that the busi- 
ness of the corporation was that of a founder and machinist 
—that it made castings and machinery, and repaired machin- 
ery. 

2. Generally, action for the recovery of the amount 
claimed under a mechanic’s or a machinist’s lien, would 
have to be commenced within twelve months from the time 
the claim became due. Irwin’s Code, § 1963. But this 
must be taken in connection with the two preceding sec- 
tions, which are in these terms: “If any house, or premises, 
or other property, on which there is a mechanic’s lien, be 
sold by any process from the courts of this state, the pur- 
chaser shall obtain the full title, and the lien shall attach to 
the proceeds of the sale, upon notice by the mechanic to the 
officer to hold the money until the next session of the supe- 
rior court for that purpose. If the claim of lien be dispu- 
ted by either plaintiff or defendant in the process or decree 
on which the money was raised, an issue shall be ordered 
and tried as in other causes ; and if it be determined against the 
claimant, he shall pay such damages, not exceeding twenty per 
cent., as the jury may assess, with interest from the date of 
the notice to retain, and costs.” These provisions are pre- 
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served in the Code of 1873, section 1990. We have already 
seen that by section 1966 of Irwin’s Code, a machinist may 
enforce his lien “in the same manner, and with like bene- 
fits, privileges and restrictions, as those which apply to me- 
chanics.” In the present case, the property, with some other 
property of the debtor, was sold under attachment, by spe- 
cial order of the judge, on petition of the attaching cred- 
itor. At the time of the sale, the sheriff who made it had 
in his hands a fi.:fa., which had been issued on a foreclo- 
sure of this lien in the manner applicable to another class of 
liens. That jf. fa. was subsequently quashed as illegal. 53 
Ga., 433. The sheriff, however, reported it to the court as 
one of the claims upon the fund, and the fund went into the 
hands of a receiver. It seems that the receiver became 
bankrupt, and another receiver was appointed, by whom so 
much of the fund as could be recovered from the estate of 
his predecessor, was reduced to possession. This part of the 
fund being before the court for distribution, the Columbus 
Iron Works Company appeared as one of the claimants 
thereto, resting its claim upon the lien we are considering. 
The sale by the sheriff was made long before the twelve 
months for commencing suit upon the lien had expired ; 
and, moreover, the debtor, who was a corporation of the 
state of New York, became bankrupt before said twelve 
months had expired, and its assignee in bankruptcy was a 
resident of New York, and never was a resident of Geor- 
gia. When the Columbus Iron Works Company appeared 
in court as a claimant of the fund, the time for suing upon its 
lien had run out—indeed, that time had been out some two 
years. The lien was not lost by reason of not commencing 
an action. The company had the whole twelve months 
within which to sue. Pending that period, the property 
was sold by the sheriff under other process. That brought 
the case within sections 1961 and 1962 of Irwin’s Code; 
and the regular course was to give notice to the officer to 
hold the money until the next session of the superior court. 
If a formal notice, to that effect, had been given, it would 
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have been the appointed substitute for an action, and, with- 
out doubt, would have been sufficient. But no formal no- 
tice was given; and the question is, whether, under the cir- 
cumstances, the invalid fi. fa. in the sheriff's hands at the 
time the sale was made, and which was reported to the court 
in the sheriff’s return, can be treated as a virtual notice. 
That jf. fa. was based on an affidavit made by an officer of 
the Columbus [ron Works Company, setting up this lien 
and calling for its enforcement in the summary method ap- 
plicable to liens on steamboats, etc. On that affidavit, the 
judge of the superior court granted an order for the 7. fa. 
to issue, and in obedience to that order, the clerk issued it. 
It had not been quashed at the time of the sale, and the 
sheriff treated it as a claim upon the fand. Thus, it served 
the purpose, so far as the sheriff was concerned, of a more 
formal notice. Being mentioned in the sheriff's return, and 
filed with it in the clerk’s office, the court had information 
of it when the fund was placed in the hands of a receiver. 
Owing to the bankruptcy of the debtor, and ultimately of 
the receiver also, together, probably with other causes, the 
fund remained under the control of the court for a great 
length of time. Before any disposition was made of it, the 
company came forward and claimed it, first having endeav- 
ored unsuccessfully, to uphold the fi. fa., asa fi. fa., with 
a view to taking the fund upon it. There seems to be little 
or no violence in treating the ff. fa., thus followed up, as 
equivalent to a more regular notice. Perhaps if the sheriff 
had not respected it, or if the company had not made any 
further claim after it was quashed asa fi. fa., effect ought 
to be denied to it as notice. In the former event, the sheriff 
might not have been liable for paying away the money in 
disregard of the lien, and in the latter, the company might 
* not have been liable for damages to the plaintiff or defend-. 
ant in the process under which the property was sold. But 
the case we have now is one in which the f. fa. was placed 
by the company in the hands of the sheriff, and the sheriff 
respected it, and the company came forward and claimed 
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the fund when the time for distribution arrived. Under 
these facts, if the question of the company’s liability for the 
statutory damages should arise, we do not think the com- 
pany would be heard to say that it gave no notice to the 
sheriff to hold the money. We found our ruling on what 
we think to be the reason and good sense of the matter, 
rather than upon authority. No authority in point has been 
cited, and we know of none that affords anything more than 
some slight analogy. In 8 Ga., 65, it was held that an un- 
constitutional act of the legislature, although void as a law, 
might operate as notice. In 9 Ga., 446, an effort was made 
to affect a person with notice by proving a void action to 
which he was a party. The point was not ruled, further 
than to hold that an exemplification from the record was 
inadmissible. But the court added, “ We will not say that 
the original papers might not have been produced, not as 
pleadings in the cause, but as writings merely, and service of 
them proven by the officer, as an individual, for the purpose 
of charging Burke with notice of this adverse claim.” On 
the other hand, in 14 Ga., 166, and 18 Jd., 247, defective 
notices were pronounced unavailing as the initiatives of 
statutory proceedings. 

3. Though, under the special circumstances of this case, 
the machinist’s lien can have effect upon the proceeds of the 
property without having been established by a prior judg- 
ment, yet, in asserting the same against such proceeds, all 
the facts necessary to the existence of the lien must be proved. 
The lien can be recognized for only so much of the amount 
claimed as appears, affirmatively, to be secured—that is, to 
be covered by a lien duly recorded and still subsisting. The 
recording, to be valid, must have been done within three 
months from the time the furnishing, putting up or repair- 
ing was completed. Irwin’s Code, § 1963. In a single 
act of furnishing, putting up, or repairing, the time of com- 
pletion would be easy to determine; but if several things 
are furnished or put up at different times, or if repairs are 
made at different times, when is it that completion, in the 
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sense of the statute, takes place? It would seem that this 
depends upon whether all was done under one contract, ex- 
press or implied, or a part under one contract and the bal- 
ance under another. Completion can be predicated when- 
ever the machinist can say, “my contract in its final shape, 
including all the modifications which it has undergone in 
the progress of its execution, is now fully performed.” With- 
in three months from that time, he can, and must, record his 
claim of lien. If the parties contemplate a running account, 
and deal accordingly, there is a knitting together of the suc- 
cessive items, and the date of the last will govern the whole. 
In the present case, there was an account for $1,020.26, be- 
ginning November 4th, 1871, and closing April 4th, 
1872. The claim of lien was recorded on the 5th of 
the same April. The property to which the claim ap- 
plied was a steam engine and boiler, the shafting, pulleys 
and other aitachments thereto, the cotton seed hullers 
and hydraulic presses, upon the same premises, and the 
premises themselves. The lien was claimed for furnishing 
the steam engine, shafting, pulleys, attachments and cotton 
seed hullers, and for repairing the cotton seed hullers and 
hydraulic presses. In the account, there is no charge for the 
steam engine. According to the evidence, the steam engine 
was sold for the specific price of $1,350.00, and was deliv- 
ered and put up about the last of December, 1871, or the 
first of January, 1872. The price was covered by two drafts, 
one for $500.00, which was paid; the other for $850.00, 
which was aceepted, but not paid. The latter (by copy) is 
in the record, and bears date January Ist, 1572, and is due 
at four months. It is drawn by the superintendent of the 
debtor company, upon the president thereof, and by the 
president accepted. It is payable to the order of John King, 
* banker, and by him indorsed to H. A. Ford, cashier. The 
legal title is thus shown to be in Ford. By what means the 
possession of the paper was acquired for use at the trial does 
not appear; neither does it appear that the real ownership 
of the draft was in the machinist at the time of recording 
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the claim of lien, or has been at any subsequent time. Yet 
the machinist sets up, in the present controversy, the amount 
of the draft as embraced in the lien, in addition to the amount 
of the account, and the finding of the jury was for $1,692.00, 
with interest from the 4th of May, 1872. Besides that the 
draft appears to be the property of another, there is this 
further obstacle to the rightful allowance of it, or any part 
of it, as secured by the lien: the claim of lien was recorded 
on the 5th of April, 1872—more than three months after 
the date of the draft. There is no evidence going to show 
that the delivery or the putting up of the engine was later 
than the time the draft bears date, but the evidence is that 
the delivery and putting up took place about the last of 
December, 1871, or first of January, 1872. The sale of the 
engine was for a specific price, and seems not to have been 
connected with the general account. It was settled for sep- 
arately by the delivery of the two drafts. 

4. Moreover, the original furnishing and putting up of 
an engine in a manufacturing establishment belongs to con- 
struction, and is, presumptively, a matter of contract distinct 
from subsequent repairs. When construction is finished, 
unless there is a prior engagement to make repairs, or keep 
in repair, the contract is performed, and that completion 
which the statute contemplates is accomplished. Therefore, 
even if the price of the engine had been entered in the same 
account with repairs done thereon, the dates of the latter 
would not have afforded, prima facie, a point for computing 
the time for recording a lien in respect to the former. In 
the account before us, there is a charge, dated December 
23d, 1871, for setting up engine. This would seem to be- 
long to construction. Other items of the account, such as 
shafting, ete., belong, apparently, to the same class, while 
some are obviously for repairs. When construction as to 
some of the machinery, and repairs as to the rest, in the 
same establishment, proceed simultaneously, and both are 
entered in the same running account, in the absence of express 


contract for the one as distinct from the other, there would 
, 
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seem to be no reason why the last item of the account should 
not govern as to the whole. But the two classes of items, 
even in the same account, should be referred, presumptively, 
to different contracts, where construction is first in the order of 
time, and the repairs are all subsequent. It is to be observed, 
that while the account before us contains charges for re- 
pairs other than those done upon cotton seed hullers and 
hydraulic presses, only the repairs done upon these articles 
are mentioned in the claim of lien as recorded. The account 
should be more thoroughly sifted than can be done by any 
evidence which we find in the record. 

5. The testimony discloses that some of the items of the 
account arose thus: broken machinery was brought to the 
machinist, arid mended, and articles ordered, from time to 
time, were sold by the machinist, if on hand, and if not on 
hand, were manufactured. These things probably (we say, . 
probably, for the evidence is less certain than it should be,) 
embraced such work as splicing shafts, splicing bolts, straight- 
ening plunger, straightening piston, repairing gear-wheels, 
repairing wrenches, welding pump rod, etc.; and such articles 
as bolts, nuts, screws, plugs, collars, washers, couplings, etc. 
Work thus done by the machinist at his own shop on de- 
tached parts brought to him to be mended, and articles sold 
or manfactured to replace parts broken or worn out, would 
not come within the terms of a statute which gives a lien 
both upon the machinery furnished or repaired, and upon 
the premises—the real estate. If the machinist detached 
the parts for the purpose of mending them, and after mend- 
ing, restored them to their situation in the machinery on the 
premises, or, perhaps, if he mended and restored without 
having been concerned in detaching, his work altogether 
would amount to repairing the machinery, and not merely 
to mending pieces thereof. So, if the machinist not only 
sold or manufactured bolts or other pieces to supply the 
place of those broken or worn out, but made them a part of 
the machinery itself by putting them in place, the whole, 
taken together, would constitute repairing. But for mere 

‘ 
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work done at the shop, whether by way of manufacture or 
repairs, a lien of another kind is given by section 1967 of 
Irwin’s Code, as follows: “ All mechanics shall have a lien 
on all personal property manufactured or repaired by them, 
to the extent of the work done and the materials furnished ; 
but such lien shall cease on the delivery of possession to the 
owner.” It may be that work at the shop, and the sale or 
manufacture of articles needed to keep up machinery would 
be treated as repairs to the machinery itself in sctu, if done 
in pursuance of a contract to keep in repair for a given pe- 
riod. The evidence calls for no expression of opinion upon 
this question. 

6, 7, 8. At the proper time, a motion was made in the 
supreme court to dismiss the writ of error, on several grounds. 
In overruling the motion, the court held as set out in the 
6th, 7th and 8th notes at the head of this opinion. 

9. We think the superior court erred in overruling the 
motion for new trial, but it is needless to discuss the mo- 
tion in detail. What has been said will sufficiently indicate 
the views of this court on all material points of the contro- 
versy. The second ground of the motion complains that 
the court refused to charge so and so, but fails to state that 
any request was made. That there was something in the 
nature of a request is implied in the refusal; but how the 
request was made, or when, or by whom, is dehors the im- 
plication. We cannot assume that it was made in proper 
time and manner, when there is no express statement that it 
was made at all, and when the presiding judge has adhered 
to his reason for refusing it, whatever that might be, by de- 
clining to grant a new trial. 

Cited for plaintiffs in error, (failure to sue) 3 Bank. Reg., 
658; 8 Jb., 123; 14 Lb., 542; 49 Ga., 506; 56 Jd., 150; 
Irwin’s Code, $1962; (strict construction) 30 @a., 527; (lien 
on land—surrender or exhaustion) Bump Bank., 85, 86, 432. 
Cited for defendant in error, (practice) 56 Ga., 153; 55 Zb., 
58, 649; (suit unnecessary or excused) Irwin’s Code, § 1961; 
32 Ga., 192; 51 7b., 163, 164; 26 7b., 426; 3 Kelly, 532; 
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(attachment not appropriate) 51 Ga., 616; 45 Jb., 74; 40 

Zb., 180; Irwin’s Code, § 1959; (extent of lien) 33 Mo., 

32, 272; 2 Ohio State, 114; 4 G. Greene, 115; 2 Disney, 

544; 68 Pa. State, 208; 33 Wis., 267; 51 Ga., 561. 
Judgment reversed. 


Tue Corton States Lire Insurance Company, plaintiff in 
error, vs. Tuomas W. Mererrt, administrator, defendant 


in error. 


[BLecKLEY, Judge, having been of counsel, did not preside in this case.] 


There being no error of law in admitting testimony or in the charge of 
the court, and there being enough evidence to sustain the verdict, 
this court will not control the discretion of the judge who tried the 
case below in refusing a new trial, especially as the same facts, in 
substance, have been passed upon by two juries, and the verdicts ap- 
proved by the circuit court. 


New trial. Before Judge Crarx. Sumter Superior 
Court. October Adjourned Term, 1876. 


Plaintiff brought suit on a policy of insurance on the life 
of his intestate in defendant’s company. It was admitted 
that if there was any liability, it was for $2,724.42. The 
evidence, besides the policy itself, was, in brief, as follows: 

Deceased had been a man of considerable property. He 
was a farmer, and superintended the management of his 
own business. Some time in November, 1873, his conduct 
began to be peculiar. He was subject to frequent fits of 
melancholy, and would shut himself up for days at a time. 
On one occasion he sat in the cold, though complaining of 
being sick, disregarded messages sent to him by his wife ; 
finally came in, found her in bed sick, abused her for some- 
thing she knew nothing about, ran about the room in a wild 
manner, went off, returned, fell on his knees, cried and said 
he knew not what he had done. This and similar instances 
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were given to show his derangement. On January 20, 1874, 
he left home about 8 o’clock a.m. Not returning, a party 
went in search of him. They found him nearly a mile from 
home, in a pine thicket, dead. His hat, coat and vest were 
off, a stab from a pocket knife was discovered in his heart, 
and his throat was cut. A bloody pocket knife was lying 
within a few inches of his hand. In his coat pocket was 
found a memorandum book, in which were entries stating 
that he was subject to fits of mental aberration, and that he 
was suffering intensely. After his death it was found to be 
doubtful whether his estate was solvent. 

The jury found for plaintiff. Defendant moved for a 
new trial. The motion was overruled, and defendant ex- 
cepted. 


Coox & Crise; B. P. Hortis, for plaintiff in error. 


S. C. Eram; Hawkins & Hawkins, for defendant. 
J ACKSON, Judge. 


When this case was here before, we granted a new trial for 
errors committed on various points, and damages and attor- 
ney’s fees improperly assessed, without evidence to warrant 
the verdict in that respect. 55 Ga., 103. We also, at that 
time, gave our view of the law governing the main question 
in respect to the alleged suicide of the deceased, whose life 
was insured on condition that he did not end it with his own 
hand. The presiding judge has followed that view of the 
law in his charge to the jury, and we have no disposition to 
reverse our own ruling thereon, as we still approve it. The 
evidence on the question, whether his mental condition was 
such, at the time the deed was done, as to render him inca- 
pable of distinguishing between right and wrong to such 
an extent as to render him legally and morally irrespon- 
sible for his acts and conduct, was fairly before the jury, 
without error on the part of the court; they decided it again 
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for the plaintiff and against the company; and whilst this 
court, if in the jury box, might have rendered a different 
verdict, we do not feel empowered by law to set aside the 
verdict approved again by the presiding judge, because we 
cannot say that there is not enough evidence to support it. 
The testimony of Mrs. Merritt and of Mr. Crawford, and 
the very singular circumstances of the manner of the sui- 
cide, and the very curious memoranda left by the deceased, 
supported by the opinion of a physician, we cannot say are 
not enough clearly to show that he was deranged when the 
act was done. 

In respect to the other point in issue, whether the hand 
of the deceased himself inflicted the stabs and cuts which 
killed him, we have little doubt if, indeed, there be any ; 
but, admitting that he killed himself, we think the verdict 
sufficiently sustained on the point of his insanity to support 
it, and do not feel at liberty to set it aside because we, as 
jurors, might have looked at it differently. 

Judgment affirmed. 


Fexix G. Arnett, plaintiff in error, vs. Gurtzy & Russet, 
defendants in error. 


. Service of the bill of exceptions must appear on the bill itself. A 
paper, accompanied by the certificate of the deputy sheriff of the 
court below, that it is a true copy of the bill of exceptions, and that 
he had served a copy on the defendants in error on June 18, 1877, is 
no evidence of service in this court. 

. If such copy and certificate were evidence, the judge having signed 
the bill of exceptions on June 7th, the service was too late. 


Practice in the Supreme Court. Service. Before the 
Supreme Court. August Term, 1877. 


Reported in the decision. 
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Lyon & Nisser; H. G. Townsenp, for plaintiff in error. 
W. O. Friemina, for defendants. 


Warner, Chief Justice. 


When this case was called in its order upon the docket, 
the defendants in error made a motion to dismiss it, on the 
ground that the bill of exceptions had not been served on 
the opposite party, as required by the 4259th section of the 
Code. 

1. It appears from an examination of the bill of exceptions, 
that there is no entry thereon of service, or acknowledgment 
of service. The plaintiff in error produced a paper, which 
was certified by the deputy sheriff of Decatur county to be 
a true copy of the original bill of exceptions filed in the 
clerk’s office of said county, and that he had served a true 
copy thereof upon the defendants in error on the 18th of 
June, 1877, the bill of exceptions having been certified by 
the judge on the 7th of June, 1877. This paper was no 
part of the record, had not been filed in the clerk’s office of 
the court below, nor in the clerk’s office of this court, and 
furnished no legal evidence of the service of the bill of ex- 
ceptions, which evidence of service must appear on the bill 
of exceptions, and cannot be shown by aliwnde evidence. 
Coleman vs. Ransome & Co., 45 Ga., Rep. 316. 

2. If the paper offered could have been received as legal 
evidence of service of the bill of exceptions, still it was not 
served in time, as appears on the face thereof. 

Let the writ of error be dismissed. 


Tue Centra Geroraia Bank, plaintiff in error, vs. Tux 
CLEVELAND Nationa Bank, defendant in error. 


1. When a bank, having taken a solvent bill for collection, is, before 
it matures, instructed to allow it renewed for a further term of credit, 
42 
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on condition that a solvent indorser shall be given on the new instru- 
ment, and the bank suffers the renewal to be made without such in 
dorser, surrendering the former bill to the acceptor, and reporting 
by its cashier that a renewal has taken place in conformity to 
instructions, and the holder is damaged by reason of the acceptor 
becoming insolvent pending the extended term of credit, the bank 
is liable for the damage actually sustained. 

. Whether, on the question of damage, the solvency of the drawer is 
material or not, depends upon his equitable relation to the debt, upon 
the diligence he had a right to expect, and upon the consequence to 
him of any failure in such diligence. If the holder would have no 
right to resort to him for payment, by reason of the same violation 
of instructions complained of in the action, his ability to respond 
would make no difference. 

. In an action against a bank touching a bill received by it for collec- 
tion or renewal, and for violating instructions in respect to the same, 
the law implies a contract on the part of the bank to obey instruc- 
tions and on the part of the bailor to pay reasonable compensation; 
and the omission of proper allegations as to such implied matters, 
will not render the declaration fatally defective. It is umendable. 

. Where, on motion of the plaintiff, the court below has granted a 
first new trial, the supreme court, in reviewing the decision, will not 
be over-strict in squaring the evidence with the declaration. If the 
evidence considered broadly in its main features, seems to envelope a 
solid, sound case, and the declaration can be amended to fit it, the 
judgment granting a new trial will be affirmed. 

. When the verdict is for the defendant, a new trial granted, and the 
defendant brings his writ of error, exceptions taken by him in the 
progress of the trial, and entered pendente lite, need not be consid- 
ered, though error be assigned thereon; for, as the verdict was in his 
favor, it is apparent that the matters ruled against him in the course 
of the trial, did not influence the main result. 


Banks. Contracts. Practice inthe Supreme Court. New 
trial. Betore Judge Hitt. Bibb Superior Court. October 
Term, 1876. 


Reported in the opinion. 


Irvox & Gresuay, for plaintiff in error. 


Hatt, Lorron & Bartvert, for defendant. 
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BLEcKLEY, Judge. 


A bank at Macon, Georgia, was entrusted by a bank loca- 
ted at Cleveland, Tennessee, with a draft drawn at the latter 
place by a third person, on a firm doing business at the for- 
mer place. It was drawn payable to one of the members of 
the firm, and was transmitted, as stated in the accompany- 
ing letter of instructions, for acceptance, indorsement by 
the payee, and usyal returns when paid. This was in Au 
gust, and the draft was to mature in October. A few days 
before its maturity, the Tennessee bank forwarded to the 
Georgia bank a similar draft, due at thirty days, with in- 
structions to cancel the former, when the latter should be 
accepted and indorsed as before, together “with additional 
solvent indorser.” The Georgia bank replied by“ letter, 
through its cashier, that the new draft had been accepted and 
indorsed “as requested,” and the old one surrendered. A 
second extension of thirty days took place in precisely the 
same manner, and under like instructions, attended with the 
sane response as to compliance. In point of fact, however, 
both renewals were made without any additional indorser, 
the parties to all three of the bills being the same persons, 
and no others. About the time of the last renewal, the ac- 
ceptors failed, and the bill, at maturity, was dishonored and 
went to protest. The failure amounted to total insolvency, 
and the indorser of the bill, being one of the accepting firm, 
went down with the rest. Until after the first renewal, the 
parties were in good credit. The Tennessee bank was not 
aware of the violation of its instructions until after the fail- 
ure. In an action by that bank against the Georgia bank 
for damages, the jury found for the defendant, and the 
court granted a new trial, the grounds of the plaintiff's mo- 
tion therefor being, that the verdict was contrary to law and 
evidence, to the charge of the court, to justice and equity, 
without evidence, and strongly and decidedly against the 
weight of evidence. 

1. The collection and renewal of bills appertain to the 
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‘business of banking. Here the bill of August was accepted 
and indorsed while in the hands of the Georgia bank, and it 
was retained by that bank to collect and make the usual re- 
turns, the two banks, as appears by the evidence, having had 
previous dealings of the like kind. Had there been no fur- 
ther instructions, the simple duty of the bank was to receive 
payment, if made, and remit as usual; or, in the event of 
non-payment at maturity, to take the ordinary steps in re- 
spect to dishonored paper. But other instructions arrived 
before the bill matured, the import of which was, to allow 
the new bill to be substituted, on condition that it was in- 
dorsed by an additional solvent indorser. These instruc- 
tions modified the duty of the collecting bank, so far only as 
to authorize it to treat the former bill as discharged by the 
latter, if the latter should be made complete in the way in- 
dicated by the instructions. A failure on the part of the 
acceptors and the indorser so to complete it in time to put 
it in place of the other, left the duty of the bank just what 
it was before. The bank should have treated the first bill as 
dishonored, and dealt with it accordingly ; but instead of so 
doing, it surrendered it, took the new bill without any addi- 
tional indorser, and, returning it for collection when it should 
become mature, reported that it had been accepted and in- 
dorsed “as requested.” When the new bill matured, the like 
instructions as to it were treated in the same way. The result 
was, that by the two renewals, the term of credit was extended 
sixty days, without any additional security whatever; and, 
in the meantime, the acceptors and the indorser became in- 
solvent. The bill taken on the second renewal, was retained 
for collection, as its predecessor had been, and the owner 
knew nothing of the violation of the instructions in either 
instance until it was too late to obviate the consequences. 
Resting on the report that the required indorsement had 
taken place, the Tennessee bank naturally relaxed the vigi- 
lance which, on correct information, it would probably have 
exercised. Its right to call on the Georgia bank to make 
good the damages is unquestionable. 
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2. But it is suggested that no damage has been sustained 
unless the drawer is insolvent, also. In the absence of evi- 
dence to the contrary, the presumption is that the drawer 
had funds in the hands of the acceptors. 1 Parsons on Notes 
and Bills, 323; 10 Ga., 333; 25 Jb., 171; acts of 1864-5, 
(pamph. 102) repealing section 2729 of the Code of 1863. 
The acceptor stands in the relation of maker, and the drawer 
in that of indorser. 1 Parsons on Notes and Bills, 54, 55; 
21 Ga., 135. Discharge of acceptor, discharges the drawer, 
36 Jb., 410. Of course the solvency of the acceptor is at 
the risk of the drawer, and not at that of the holder, where 
there has been no misconduct by the latter or his agents. 
But the evidence in the record indicates that the renewal 
drafts were drawn for use only in case the additional indorser 
should be procured. Let us suppose the facts to be thus: 
the drawer, having funds in the hands of the acceptors, drew 
the bill of August, payable to a person who was really a 
member of the acceptors’ firm, though his name did not ap- 
pear in it, and perhaps his membership was unknown to the 
drawer ; this bill was handed to the Tennessee bank, and by 
it forwarded to the Georgia bank, who had it accepted, and 
by the payee indorsed in blank ; it was then in a condition 
to be claimed and used by the Tennessee bank as its prop- 
erty ; that bank, on being advised of the completion of the 
bill in this manner, discounted the same, advancing the 
‘amount to the drawer,—or, perhaps, it made the advance on 
first receiving the bill, in anticipation of the acceptance and 
indorsement as contemplated; on the eve of. maturity, the 
acceptors, desiring to renew for thirty days, induced the 
drawer to consent to it, on condition that a fresh solvent in- 
dorser should be added on the new instrument; the bill of 
October was drawn by him to carry out this arrangement, 
and, with knowledge that such was the object, the Tennes- 
see bank received and forwarded the same to its agent, the 
Georgia bank, with appropriate instructions ; the instruc- 
tions were violated, but the violation being unknown to the 
drawer, he consented to a second renewal on the like terms, 
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and the instructions were again violated; instead of closing 
out the credit when the August bill matured, the drawer had 
the risk of the acceptors’ solvency thrown upon him for six- 
ty days longer, by reason of the renewal bills having been 
used under circumstances which were not in his contem- 
plation—that is, the failure of the acceptors to strengthen 
the paper with a good indorser; this misuse of the renewal 
bills, being by the agent of the Tennessee bank, was the 
same as if by the bank itself. Supposing these to be the facts, 
in substance, would the drawer be still liable, in face of the 
further fact that the acceptors and the one indorser became 
insolvent, pending the extended term of credit? If he would, 
it would be for this reason: that, though he contemplated 
the addition of another indorser, in case further time should 
be given, yet, he was mistaken if he thought the obtainment 
of another indorser would be to him any advantage or pro- 
tection. He, it might be said, would have been liable to that 
indorser, and not that indorser to him. 1 Parsons on Notes 
and Bills, 54,55. The reply, if any there be, is, that if his 
real situation was that of surety for the acceptors, they hav- 
ing his funds, and his contract being upon a bill drawn in 
August and maturing in October, any change of that con- 
tract must be with his consent, and on the terms which he 
prescribed. If, therefore, he authorized the substitution of 
the new bill on a condition useless to himself, and the con- 
dition was disregarded, he might claim the principle announc- 
ed in section 2153 of the Code—“ A change of the nature 
or terms of a contract is called a novation; such novation, 
without the consent of the surety, discharges him.” Perhaps 
the sound distinction is this: a condition which the drawer 
intended to be for the benefit of the holder, and in nowise 
for his own advantage, and not being capable of promoting 
his advantage, would not be material as between themselves ; 
but a condition believed to be advantageous to the drawer, 
or intended to be, whether legally capable of being so or not, 
would be material, and its disregard would work a discharge, 
where the drawer was in fact asurety for the acceptor ; that 
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is, where his funds were in the hands of the acceptor, or 
where the drawer became a party to the bill solely for the 
acceptor’s accommodation. Of course, there are many trans- 
actions in which the apparent relation between the two par- 
ties is not the real one—cases in which the acceptance is for 
the drawer’s accommodation, and in which the suretyship is 
consequently on the part of the acceptor. Code, § 2151. If 
the case before us be, at bottom, one of this kind, the drawer 
is the actual debtor, and is not discharged. The holder may 
resort to him for payment, and his ability to pay would furn- 
ish an answer to the present action, as to anything beyond 
nominal damages. There is however, no evidence in the 
record which tends to negative the general presumption 
that the debt was that of the acceptors, and not a debt, pri- 
marily, of the drawer. The evidence in the record does 
not make it clear whether or not the drawer prompted the 
instructions to take an additional indorser, or even whether 
he knew of the instructions. It may be that he had nothing 
to do with the scheme of exacting an additional indorser, in 
which event the failure of the scheme would, of course, not 
discharge him, and his solvency would go in mitigation of 
damages in the present suit. If his name made and kept the 
bill secure, to the Tennessee bank, the recovery against the 
Georgia bank should be for nominal damages only, with 
costs of suit. But though, in the present state of the evi- 
dence, a case be made for no higher measure of recovery 
than this, the discretion of the court in granting a new trial 
ought not to be interfered with. While, in matters of con- 
tract, a reviewing court would not constrain the grant of a 
new trial, on a right to mere nominal damages, it would not 
forbid a new trial which the presiding judge, in the exercise 
of his discretion, thought proper to grant on such a right. 

3. No contract is expressly alleged in the declaration for 
compensation to the Georgia bank, or for obedience on its 
part to the instructions which it received from the Tennes- 
see bank. But facts are averred from which the law will 
imply a contract touching these matters. A bill is sent for- 
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ward, in respect to which certain services, appropriate to the 
business of a bank, are to be rendered. This is a bailment. 
In contemplation of law, the bailor agrees to pay for the ser- 
vices, reasonable compensation. The bailee receives the bill 
and retains it, in the usual course of business, giving no no- 
tice that the bailment is declined, or that instructions will 
not be complied with. Further instructions arrive, and, in- 
stead of objecting to them, reply is made that they have been 
complied with. In contemplation of law, there is an under- 
taking to comply. Though the declaration is somewhat de- 
fective in not alleging the contract in direct terms, the defect 
is not fatal. The declaration is amendable, and may be 
amended at any time. . 

4. The case made by the evidence is not as correctly set 
forth in the declaration as it should be. But finding in the 
evidence a solid, substantial cause of action, and the declara- 
tion being amendable to fit it, we shall not be overstrict, upon 
this the first grant of a new trial, in squaring the proof with 
the pleading. The two can be brought together when the 
new trialis had. If the court below had refused a new trial, 
we should have felt it our duty to be more attentive to the 
short-comings of the declaration. 

5. In the progress of the trial the defendant took various 
exceptions, and had them entered pendente lite. He assign- 
ed error on them here, but by the grant of a new trial, the 
case was left pending below, and our affirmance of the judg- 
ment leaves it still pending. As the verdict was for the de- 
fendant, the errors, if any, committed on the trial, did not 
influence the result, and hence they are not now to be con- 
sidered. . Code, § 4250. 

Cited for plaintiff in error, (liability ultimate, not prima- 
ry,) 3 Ala., 206; 20 Wend., 324; (mitigation of damages) 3 
Dev., 408; Ang. and Ames Cor., 226; Whar. Agency, § 252; 
20 Wend., 324; 3 Hill, 560; (new trial, when not granted,) 
40 Ga., 266; 30 Jb., 212; 2 Zb.,1; 16 Zd., 368; 30 Zd., 858; 
(declaration bad, and not curable,) 17 Ga., 96 ; Code, § 3480. 

Cited for defendant in error, (declaration sufficient) 1 Kel- 
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ly, 68 ; 23 Ga., 49, 50; (liability) 1 Peters, 25; 9 Wend., 46 ; 
11 7d.,473; 6 Blackford, 225; Sher. and Red., on Neg., 
8 939; Code, § 2184; 12 Ga., 205; 13 Ib., 508; Gury bound 
by ehnegs) Code §§ 3927, 3933. 

Judgment affirmed. 


Epwin T. Gray, plaintiff in error, vs. Grorcr S. Oszar, 
executor, defendant in error. 


. That to maintain the trust in this case, it is necessary that the cestut 
que trust should not have been of sound mind when the will took 
effect, is res adjudicata. 

. Under the Code there are various degrees of unsoundness of mind, 
one of which is incapacity to manage the ordinary business of an 
ordinary person in the affairs of life. This degree, from whatever 
cause occurring, will uphold the creation and the continuance of a 
trust. 

. The reasons of witnesses for their opinions on the question of men- 
tal soundness, are not for the consideration of the court, but for the 
jury only. 

. The declarations of a testator at the time of making a will, in which 
he gives to a trustee property in trust for his son, are not admissible 
to establish the son’s insanity or unsoundness of mind. 

. Where the question is as to the value of certain bonds at the time 
they were received from the testator, the person chargeable with 
them, though a party to the cause, is competent to testify as to the 
value, and an actual sale of them in the market may be considered. 
And to rebut a charge of secreting the bonds or their proceeds, a 
book kept, and exhibited to the family, showing a sale, and the 
amount thereof, may be admitted. 

. Acts and conduct of the cestui que trust, from boyhood to the time 
of trial, were admissible to illustrate his capacity. 


Trusts. Minors. Insanity. Witness. Wills. Evidence. 
Before Judge Hitt. Bibb Superior Court. October Ad- 
journed Term, 1876. 


Gray filed his bill against Obear as executor of William 
Gray, deceased, in which he alleged that said deceased, his 
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father, died in 1870, leaving a will, in which he bequeathed 
to said defendant, as trustee for complainant, one-fourth of 
his estate, real and personal ; that said trust was an executed 
trust, he being of age and sué juris. He therefore prayed 
that said defendant might account to him for his interest in 
said estate ; also, that said Obear might be relieved from 
said trust on account of mismanagement and fraudulent 
conduct, and a new trustee appointed. 

The defendant answered that complainant was non com- 
pos mentis at the time of the execution of said will, and is 
still ; that the trust was valid, and that he had not commit- 
ted any waste, mismanagement, etc. ° 

See this same case as reported in 54 Ga. FRep., 231, and 
55 1b., 138. 

The evidence introduced was voluminous. The eccen- 
tricities and peculiarities of complainant from his infancy to 
the time of trial, were shown. The opinions of numerous 
witnesses were introduced as to his mental condition, vary- 
ing from the belief that he was entirely imbecile, to confi- 
dence in his general ability to manage property. The pre- 
ponderance of opinion indicated that he was of weak mind, 
but whether he was so entirely imbecile as not to be able to 
manage property, and in what this imbecility consisted, was 
left in some doubt. 

The court permitted defendant to prove by one William 
Holmes, that testator told him that some person in Texas 
had induced complainant to commit some criminal act, such 
as cattle stealing, or the like; that he was a poor, miserable 
boy, whom anybody could lead into trouble. To which 
complainant excepted. 

The court permitted George S. Obear, the defendant, to 
testify in reference to the obligation given by him to testa- 
tor for stocks and bonds, to the amount of $5,700, that he 
sold them in November, 1868, for $5,000; that since then 
the price has been lower, at least 25 per cent. To which 
complainant excepted. 

The court permitted the introduction of the following 
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entry from the private book of the defendant, in which he 
testified that he kept his returns as executor and trustee, 
and which had been exhibited to the family of the testator : 

“Oct. 1, 1870. George S. Obear is due to the estate of 
William Gray, $5,000, advanced him by William Gray, and 
to be deducted in this way: $3,750, three-fourths of the 
same from his share on the final distribution of the estate, 
$1,250 to be paid to each of the other heirs without inter- 
est.” To which complainant excepted. 

The court permitted Mrs. M. E. Ellis to testify as follows: 

“ When Edwin’s father made his will, he told me that he 
had done so and how he had made it, and I know the rea- 
sons why he made it so, so far as it relates to Edwin Gray. 
His father told me that he knew that Edwin was not capa 
ble of taking care of his own affairs, and therefore he made 
his will as he did.” Similar declarations and sayings of the 
testator to other witnesses were also shown. To all of 
which complainant excepted. 

The jury returned the following verdict : 

“1. We, the jury, find that at the death of the testator 
the trust was valid. 

“9. We, the jury, find that the plaintiff is of sound mind, 
but weak in mind to that extent that we do not consider 
him capable of managing his estate. And we also find that 
reasonable counsel fees, and costs for defense of this suit, be 
paid by George S. Obear, executor of the estate of Wm- 
Gray.” 

Two other previous verdicts were returned, which the 
court declined to receive, holding that they were insuffcient 
to base a decree thereon. Subsequently to the last, com- 
plainant filed a petition, setting forth all three verdicts, and 
asking, in distinct counts, that a decree be entered in his 
favor upon each, setting forth the peculiar provisions of 
the decree which he claimed should be rendered. The court 
declined to accede to the prayer of the petition, and decreed 
in favor of defendant on the last verdict. To all of which 
complainant excepted. 
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Exceptions were also taken by the complainant to various 
portions of the charge given, and by both complainant and 
defendant to numerous refusals to charge, all of which is 
omitted here as immaterial, in view of the decision. 

Error was assigned upon the exceptions, as above stated. 


R. F. Lyon; J. & J. C. Ruruerrorp, for plaintiff in error. 
Lanter & Anperson, Hitt & Harris, for defendant. 
Jackson, Judge. 


1. When this case was before this court first, reported in 
54 Ga., 231, it was held that the testator could not create a 
valid trust for his son, unless he was a minor or non compos 
mentis, and that if Edwin T. Gray was sound in mind, the 
trust being for his benefit alone, that the use executed the 
trust, and Gray was entitled to recover on a bill requiring his 
trustee to turn over the property to him. The case was 
again brought to this court on the propriety of allowing an 
amendment setting up that Gray was non compos mentis 
when the will was made, and wasso still. This amendment 
was allowed. 

The question, therefore, of the power of the testator to 
create a trust for Gray’s benefit, if he was sound in mind, 
may be considered settled against the power by the judg- 
ment of a unanimous court in this case itself, and it must 
be considered res adjudicata. The corollary drawn from 
this premise, that the use executed the trust, and that Gray 
took an absolute estate when he became sound in mind, and 
could demand the delivery thereof and an account from 
his trustee, Obear, therefor, was also decided by a full 
bench in this case, in 54 Ga., 231. It might well be doubted 
whether this was the law of this case but for that judment 
in the case. See 2nd Term, marg. p. 444 (Dun. & East, 
2 vol., 179); 2 Rich. Eq,, 52; Blackstone’s Com., book 2, chap. 
20, p. 336. For the act denying the power to create a trust 
for one of sound mind being repealed by the act of 14 
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December, 1863 (acts of ’64, p. 100), left the power as 
at common law, with a strong implication that the trust 
might be created where there was something to do, as in 
this case, to preserve the corpus, collect the income, and 
pay only that over to the cestwi gue trust, and the authorities 
above cited seem to indicate that it might have been done 
at common law. But it is res adjudicata, and we are bound 
by the judgment rendered in 54 Ga., 231, and express no 
opinion upon it,,other than to say that the judgment there 
rendered binds us. 

It is important in this case, however, to define what is 
soundness of mind under the laws of Georgia; that is, such 
soundness of mind as would authorize the creation of a 
trust and the keeping it undisturbed by the cestuz que trust. 

2. The Code declares, in section 2306, that “ trust estates 
may be created for the benefit of any female or minor, or 
person non compos mentis.” There was formerly a negative 
provision in this section that they should not be created 
for a male person su juris and of sound mind; but this 
was repealed by the act of 1864, cited above. 

The question, then, becomes this: who is non compos 
mentis in the sense of section 2306% Other sections of our 
Code throw great light upon this question, and if we can 
find anything in our own statutes shedding light thereon, 
it is the best light with which to look at this section and 
ascertain its meaning. 

Section 1658 declares that all “ persons non compos mentis, 
either from birth or from subsequent causes, constantly or 
periodically, or from age, infirmity, drunkenness,or otherwise 
incapable of managing their affairs, may have their persons 
and estates, or either of them, placed in the control of 
guardians. Such persons retain all the rights of citizens 
which they have the capacity to enjoy, and which are com- 
patible with their situation.” 

It is very clear to us from this section, that our statute law 
defines the words non compos mentis as meaning unsound- 
ness of mind in many degrees. One may be so unsound in 
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mind as to be sent to the insane asylum ; another, as to have 
a guardian for his person as well as his estate ; a third, as only 
to require a guardian for his property, to see that it be not 
wasted ; and a guardian for property is but-a trustee. 

It does not matter that this section is placed in the Code 
under the article “ Citizens.” It is part of our law, adopted 
by the legislature and ratified by the constitution of 1868. 
And any portion of a body of laws may well be invoked to 
ascertain the meaning of words and phrases used in another 
part. Besides, this section reserves the general rights of 
citizenship, while it takes property away from the citizen ; 
and this, too, the citizen’s own property, coming to him free 
of any trust or any condition whatever. 

So section 1852 declares that, “the ordinaries of the sev- 
eral counties of this state may appoint guardians for the fol- 
lowing persons, viz: idiots, lunatics, and insane persons, and 
deaf and dumb persons, when incapable of managing their 
estates, habitual drunkards, and persons imbecile from old 
age or other cause, and incapable of managing their estates.” 

These persons, imbecile from old age or other cause, may 
have guardians appointed to manage their estates, if they 
are incapable of doing so. And this section shows that be- 
sides idiots and lunatics, others are regarded insane, and that 
there are degrees of insanity. So section 1855, in provid- 
ing how a commission may be had to get a guardian appoint- 
ed, after providing for the jury, or committee, of eighteen, 
one to be a physician, requiring twelve to act, including the 
physician, requires the “ inspection” of the “person,” and 
hearing and examining witnesses on oath, if necessary, to 
determine “ his condition and capacity to manage his estate,” 
and in their return to specify “ under which of said classes 
they find the said person to come.” 

From these sections of our Code, it seems quite clear that 
there are different degrees of unsoundness of mind, for 
which different remedies are provided, and from them we 
deduce the conclusion that the test as to whether there should 
be the guardian appointed to manage a man’s estate, is this: 
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is his mind so unsound, or is he so weak in his mind, or so 
imbecile, no matter from what cause, that he -cannot man- 
age the ordinary affairs of life—the ordinary estates of men. 

The trouble in the case at the bar is, that the jury has not 
found a consistent, intelligent verdict, on which a decree 
can be rendered. They find the trust estate valid, but they 
find the complainant now of sound mind, and yet incapable 
of managing his estate, without stating how or wherein now 
incapable. They were sent back by the judge several times, 
but the verdict finally rendered is to that effect. 

Upon this verdict the court decreed for the defendant, 
Obear. We think that this decree was unauthorized by the 
verdict. The jury may have intended to say that Gray was 
so unsound, or weak, in intellect as to be incapable of man- 
aging his estate, but they have not said so in language con- 
sistent with itself. In other words, the verdict is inconsis- 
tent with itself, and upon it no decree could be rendered so 
as to follow it. This view of the verdict also disposes of 
the complainant’s motion, or petition, to decree upon it in 
his favor. We think that the court was clearly right in re- 
fusing that motion. A new trial must be awarded, that the 
jury may find whether Gray was so unsound in mind—so 
imbecile in intellect when the trust was created—that it was 
then valid ; and whether, if so unsound and imbecile then, 
he is now so sound in mind that he can manage his estate 
as ordinary men can their property—the burden being on 
the defendant, as put by the presiding judge—to show the 
first, and that being shown, then on the complainant to show 
the latter. Mark, the question is not whether Gray is such 
an idiot, or lunatic, or is so insane, that he ought to be sent 
to the asylum, or even to have a guardian for his person, 
but is he now so non compos mentis—so unsound in mind, 
or imbecile in intellect—that he cannot manage property 
himself. 

If so, he would need a guardian, under the law, for his 
property ; and, consequently, the guardian for property be- 
queathed for his benefit by his father, appointed by that 
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father, ought to manage it; or, in other words, the trustee 
so appointed should continue to carry out the trust, which 
is clearly executory. 

The same principle of degrees in unsoundness of mind 
and of imbecility or weakness of intellect being sufficient 
to authorize guardianship, and, therefore, the appointment 
of trustees to manage property, is decided and elaborated, on 
a review of all the authorities, by Chancellor Kent, in 2d 
Johnson’s Chan. Rep., 232, and in Brown’s Med. Jurispru- 
dence of Insanity, pages 69, 70, 71, 79, 96. 

The result of the whole investigation from our own stat- 
utes, as well as from the highest judicial utterances else- 
where, is, that if there be such a degree of unsoundness or 
imbecility of mind as to incapacitate one from managing the 
ordinary business of life, and such ordinary estates as peo- 
ple usually possess, it will authorize the maintenance of the 
trust and the authority of the trustee. 

3. There was no error in permitting all persons to give 
their opinions of the condition of Gray’s mind, based upon 
their reasons therefor, and the sufficiency of the reasons was 
a question for the jury in estimating the weight to which 
the opinions were entitled. 

4, We do not think that the sayings of the testator were ad- 
missible to show the unsoundness of Gray’s mind. On an issue 
of devisavit vel non, such sayings to show the condition of 
the testator’s mind are admissible, of course, because the 
best evidence of his sanity would be the manner in which 
he would talk, and what he would say on different subjects 
of conversation. But, on the question of the sanity of other 
persons, particularly where title to property is involved, it 
has been ruled by this court that family reputation and hear- 
say of all sorts are inadmissible. See 6 Ga., 291; 9 Ga., 
539; 31 Ga., 424. 

5. We think that the court ruled properly in allowing 
Obear to testify as to the value of the bonds and what he 
sold them for, and what they have been worth since; and 
to rebut the charge of secreting the property with a view to 
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defraud, we think the memorandum in the book of Obear 
admissible. 

6. The evidence of the acts of Gray-from boyhood to‘ the 
trial, were admissible to illustrate the condition of his mind 
at the time the bequest was made, and whether or not he 
has since become swt juris, or of sufficient soundness of in- 
tellect to manage his business. 

We believe that the foregoing rulings will give our ideas 
of the law of this case upon all the questions which have 
been made in this voluminous record and pressed for our 
judgment here. Mainly for the reason that the jury, after 
three several trials and returns to their room under the di- 
rection of the court, made at last a verdict inconsistent with 
itself, and on which both parties insist on a decree in their 
favor, we award a new trial, reversing the judgment of the 
court in entering the decree in favor of defendant upon 
the verdict, and in ruling in the sayings of the testator in 
respect to the condition of his son’s mind. 

Judgment reversed. 


Wiiuam T. Morgan, plaintiff in error, vs. Bensamin Bat- 
-LEY, defendant in error. 






Where a farmer, a part of whose ordinary business was the purchase 
and cultivation of land, bought a tract of land on Saturday, and 
agreed to consummate the trade on the next day by signing the nec- 
essary papers, and did sign a notc for the purchase money on that 
day (Sunday): 

Held, that the contract was illegal, and, in a suit on the note, the courts 

will not assist in its collection. 





Contracts. Promisory notes. Sabbath. Before Judge 
Hatt. Baker Superior Court. November Term, 1876. 





Reported in the decision. 





D. A. Vason; R. N. Ery; P. J. Srrozer, for plaintiff in 
error. 
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Warner, Chief Justice. 







This was an action founded on an attachment issued for 
the purchase money alleged to be due for a tract of land, 
under the provisions of the 3293d section of the Code. The 
note, which was the evidence of the defendant’s indebted- 
ness, as set forth in the plaintiff's declaration founded 
upon the attachment, was in the following words: “On or 
by the first day of December, 1868, I promise to pay Ben- 
jamin Bailey, or bearer, nine bales of good, merchantable 
cotton, each weighing five hundred pounds, and of a fair 
average of my crop raised during the present year, for 
value received. January 11,1868. Signed, W. T. Morgan.” 
There were several ¢redits on the note, one bearing date the 
day the note was made, of a five hundred pound bale of 
cotton. 

The defendant appeared and filed his plea to the plain- 
tiffs declaration, in which he alleged, amongst other things, 
that the above described note was executed on the Sabbath 
day, and was therefore void. On the trial of the case, the 
jury, under the charge of the court, found a verdict for the 
plaintiff for $503.00 be sides interest. The defendant made a 
motion for a new trial, which was overruled, and the de- 
fendant excepted. 

The controlling question in this case is, whether the 
note sued on was made on Sunday, and if so, whether it was 
illegal under the provisions of the 4579th section of the Code ? 
That section declares that “any tradesman, artificer, work- 
man or laborer, or any other person whatever, who shall 
pursue their business, or work of their ordinary callings 
upon the Lord’s day (works of necessity or charity only ex- 
cepted), shall be guilty of a misdemeanor, and on conviction, 
shall be punished as prescribed in section 4310 of this Code. 

It appears from the evidence in the record, that the note 
was given to the plaintiff for the purchase of a lot of land, 
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and that it was made on Sunday; that the agreement for the 
sale of the land was made on Saturday, the defendant then 
being on the land working it when the trade was made ; that 
the defendant was unwilling to leave his work to execute 
the papers on Saturday, and it was agreed between the par- 
ties that the papers should be signed on the next day, Sun- 
day, which was done. It also appears from the evidence, 
that after the note was made on Sunday, it was credited on 
that same day with.a five hundred pound bale of cotton, but 
whether the bale of cotton was delivered on that day or not 
there is no evidence. The defendant was a farmer, and it 
was a part of his ordinary business and calling to purchase 
land and pay for it in order that he might pursue his ordi- 
nary business and calling as a farmer, but he was unwilling 
to lose the time from his work on Saturday, and therefore 
he and the plaintiff agreed to complete the trade on Sunday, 
which was done. 

The facts of this case, as disclosed in the record, bring it 
within the words and the true intent and meaning of the 


statute, and the note was, therefore, illegal. Inasmuch as the 
plaintiff was a party to the illegal agreement that the note 
should be made on Sunday, the courts will not aid either 
party to enforce its collection, but leave the parties where it 
finds them. This case comes within the ruling of this 
court in Hllis vs. Hammond, 57 Gu. Rep., 179. 

Let the judgment of the court below be reversed. 


Tue CuHartorre, Cotumsta AND Aveusta Rattroap Com- 
PANY, plaintiff in error, vs. James L. Gow e¢ al., defend- 


ants in error. 


. The agent of a corporation, being under bond to account and pay 
over daily, cannot be trusted with more money at his surety’s risk 
after dishonesty of the agent is discovered by the corporation But 
he may be so trusted, so long as the circumstances, fairly interpreted, 
point, not to moral turpitude, but to a want of diligence or punctu- 
ality rather than to a want of integrity. 
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. For the agent (unless continued in further trust after known dishon- 
esty) to bring about his surety’s discharge by deviation from the 
terms of his bond, such deviations must be rightful and not wrong- 
ful. And to be rightful, they must rest either upon some new con- 
tract, or upon instructions from the corporation. 

. The charge of the court considered, and pronounced erroneous. 


Principal and security. Principal and agent. Corpora- 
tions. Before Judge Grsson. Richmond Superior Court. 
October Term, 1876. 


The pleadings are sufficiently stated in the opinion. The 
plaintiff introduced in evidence the bond sued on, dated No- 
vember 21,1871. Also the report of the auditor appointed 
in the case, who found that R. Habersham Wylly, as princi- 
pal, was indebted to the plaintiff on an account running from 
November, 1871, to October, 1874, balance of $6,346.06. 

Wylly testified before the auditor, in substance, as follows: 
Became agent of plaintiffin November, 1871. At first, made 
remittances about four times a month. There was subse- 
quently a change to weekly remittances, and then to daily. 
Think latter course was adopted in July, 1873. As long 
as I pursued the plan of periodical remittances I de- 
posited to my own credit in the Augusta National Bank. 
Freight prepaid, was money collected by me for freights 
going northward. Freight received, was southward bound 
freight for Augusta, and points beyond. My reports 
for freight received were made from freight-bills which 
were consolidated and brought together in one month, 
not from cash actually received. WhenI came into office, 
merchants of good business standing in Augusta, were per- 
mitted to take away their freight from the depot without 
paying charges, that is to take it on credit. Had visits from 
the president, superintendent, general freight agent or treas- 
urer generally once a month. The officers of the plaintiff 
had opportunities of seeing the plan I was following, and 
frequently had conversations with me on the subject. There 
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was some correspondence about giving credit for freight, the 
result of which was that it was determined that in order to 
compete with other roads the credit system was necessary. 
This system caused my remittances to appear smaller than 
the amount of freight apparently received. The balance 
against me consists of freight uncollected, freight on hand, 
and a part may have been cash to my credit in bank. I either 
remitted the money in bank, or paid it out on good vouchers. 
Did not appropriate it to my use. Any money that I col- 
lected but did not deposit, was remitted to plaintiff in cash 
or by vouchers. 

W. A. Graham is indebted to me $1,197.19 on ticket sales; 
he was in office when I became agent, and remained as ticket 
agent until the close of December, 1872. He remained in 
the employment of the plaintiff as loading and unloading 
clerk after ceasing to be ticket agent. There was objection 
to him as ticket agent, but I continued him for some time so 
as to give him a chance to make up the difference. Baird 
attended to the duties of the office while I reported Graham 
as ticket agent. This was after Graham had been objected 
to. 

By reference to consolidated account current, I find that 
in November, 1871, I made three remittances; in all the 
other months I made more than three. Accounts current 
were made from reports of freight received; made the ac- 
counts current as embodying what the agent was responsible 
for; forwarded account current each month. Started it 
with an adjusted balance showing what was due at close of 
previous month. Do not admit all accounts current revised 
and signed by me as correct ; signed them officially as mat- 
ter of form; they differ in some respects from my original 
reports. It was not my own fault that I was unable to carry 
on the business. Admit that I was frequently drinking 
while agent, but don’t think a great part of the trouble is 
due to that. Could attend to duties when not under the influ- 
ence of liquor. The cash collected was turned over to me 
by different collectors, which I had from time to time. 
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Should have had a regular book-keeper; that was what was 
neglected. Cannot assert positively that Graham was act- 
ing as ticket agent when I took charge. 

The remainder of this witness’ testimony is taken up with 
showing the assets turned over by him after his discharge, 
and that he had not sufficient force allowed him by the plain- 
tiff to do the work required. 

F. H. Gordon testified, in substance, as follows : Was em- 
ployed in the treasurer’s office of plaintiff during the period 
embraced in the agency of Wylly, up to June, 1873; after 
that date, as auditor of the road. Remittances were sent to 
the treasurer. Wylly had no fixed day on which to report; 
his practice was, as was also that of his predecessor, to send 
forward his vouchers about once a week ; he had no money 
to remit, as it was generally consumed in settling freight ex- 
changes with the Georgia Railroad, and other connecting 
roads at Augusta; that was his duty, and then to remit any 
excess held by him. When he had money, he was required 
to remit daily, but he scarcely ever had any; frequently 
money had to be sent him from Columbia to finish paying 
freight exchanges. Nine-tenths of his remittances were in 
vouchers received from these settlements. He did not re- 
mit cash collected by him to Columbia (the headquarters of 
the road) daily ; the practice before he came into office and 
after, was not thus to remit. Did not notify Gow that he 
was not so remitting. He did make daily remittances dur- 
ing the latter part of his time. He was not discharged for 
failure to make daily remittances, but for inattention to 
business of agency. Knew that he delivered freight without 
prepayment, but don’t think the company had any such 
practice. Upon my appointment as auditor, told Wylly that 
he and his bondsmen were responsible for deliveries, and that 
he ought not to pursue such course. Such deliveries were 
without authority, though I do not know that any officer of 
the company forbade them. There was a balance against 
Wylly carried forward from month to month; this is an in- 
cident to all agencies. It was impossible for the officers of 
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plaintiff to know whether this balance represented freight 
undelivered and remaining in the warehouse, or freight de- 
livered and uncollected for. The president and superinten- 
dent do not look after such matters as relate to the details of 
agencies except upon report of irregularities. I know of 
no such report having been made of Wylly until September, 
1873, when he was discharged. Johnston was president of 
the road until October, 1872; Palmer succeeded Johnston. 
The president only had the authority to instruct agents. 
Wylly never received any instructions in violation of the 
terms of his bond, with reference to the delivery of freights 
or remittances. The plaintiff did not connive at Wylly’s 
delaying remittances or deliveries of freight without pre- 
payment. He was not in the employ of the company at the 
time the rules of 1870 were issued. As soon as I discovered 
irregularities in Wylly’s agency, I at once discharged him, 
and on the same day notified Gow. Considered the clerical 
force allowed Wylly ample. 

Extracts from printed rules to govern station agents were 
introduced. 

January 1, 1870.—‘ Remittances must be made to the 
treasurer weekly—the last remittance to close month’s busi- 
ness to be made in sufficient time to reach this office not later 
than the second day of the month succeeding the one for 
which credit is asked.” 

“ Agents will be allowed until the 5th of each month to 
have their reports of previous munth’s business in the gene- 
ral agent’s office. No deviation from these rules will be per- 
mitted.” 

June 2, 1873.—* Collection of charges. Receipts and de- 
livery of freight. Your attention is directed to general 
rules which require that charges on freight (unless prepaid) 
must be collected on delivery. This rule has been some- 
times disregarded, but must not be hereafter. Agents have 
no discretion in the premises, and will be held personally re- 
sponsible for any loss occurring from neglect of this rule.” 
E. P. Alexander testified, in substance, as follows: Was 
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superintendent of plaintiff from May, 1871, to September, 
1872, inclusive. I never authorized any change, alteration 
or modification of the terms or obligations of Wylly’s bond, 
or any administration of his duties in any manner incon- 
sistent with its requirements. It may be that daily remit- 
tances were sometimes found to be inconvenient or imprac- 
ticable, and that they were not insisted upon oftener than 
once a week, but if so, it was but as a concession to the agent’s 
convenience from day to day. E. R. Dorsey was general 
freight and ticket agent. 

Letter from Dorsey to Wylly, dated Columbia, February 
29, 1872: 

“T wish to cal] your attention to your freight exchange 
account for November and December. I enclose herewith 
a statement of same, with debits as rendered by you, and 
credits as given by the treasurer, which show a balance 
carried from November to December, and finally a balance of 
$90.57, belonging to earnings of 1871, carried into those of 
1872. You are aware of the fact that our business is settled 
monthly, and that a statement of earnings is made up each 
month for the board of directors, and you can readily per- 
ceive how impossible it is to make a true report while bal- 
ances are carried from one month into another. I wish to 
show you the importance of closing every month your 
freight exchange account, so as your credits in treasurer’s 
office will balance with charges column of freight forwarded 
report. This is easily done. It is done at Charlotte and 
Columbia. I have endeavored often to iinpress the impor- 
tance of this system on Mr. Williams, the former agent at 
Augusta, who settled in the same manner that you do, but 
never succeeded. I hope, however, in future, that I will 
have no more trouble with this important account at your 
agency.” 

James L. Gow testified, in substance, as follows: Had no 
notice of non-payment of freight before delivery, nor of 
Wylly’s failure to make daily remittances. Made no in- 
quiries as to how he was conducting the affairs of the agency. 
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Read the bond before signing it, but did not remember its 
provisions. Signed it as the friend of Wylly, to enable 
him to obtain the agency. He had no property at the time 
of the execution of the bond, and is now insolvent. Have 
no security of any kind to secure me against loss. 

Plaintiff, in rebuttal, introduced extract from rules to 
govern station agents, dated January 1, 1870, as follows: 

“ Agents are expressly prohibited from delivering freight 
to consignees until all charges thereon are paid.” 

William Johnston, president of plaintiff until Novem- 
ber, 1872, and John B. Palmer, president since, testified 
that they did not ever authorize, or direct, any change, 
alteration, or other interference with the terms, conditions 
or requirements of Wylly’s bond; that they never author- 
ized, or directed, the administration of the duties of his 
agency, in any other or different manner than the require- 
ments of his bond prescribed; and that no other officer of 
the company was authorized to make a change or departure 
from the terms or conditions of the bond. 

D. H. Van Buren testified, in substance, as follows: 
Succeeded Wylly as agent of plaintiff at Augusta. Wylly 
was about the office for two months after his discharge, 
drawing the usual pay, pretending to make a balance-sheet. 
He was generally drunk and incapacitated for work. His 
books and accounts were in gross confusion. The two 
months allowed him to straighten up his account was more 
than sufficient time... He ought to have been able to have 
rendered a balance-sheet in a day. I can make a full exposi- 
tion of my account in a few hours. The business now is 
more than double what it was during Wylly’s term. With 
a less clerical force than he had, I find no difficulty in keep- 
ing the business well up. 

W. A. Gibbs testified that the confusion in the affairs of 
the agency during Wylly’s administration, was the result of 
his intemperance during the last three months of his term. 
That the president and superintendent visited the Augusta 
agency about once a month; that it was no secret to the 
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employees at Augusta that freight was delivered without 
pre-payment, Corroborates preceding witness as to suffi- 
ciency of clerical force. 

P. N. Baird testified that clerical force prior to early part 
of 1873, was wholly inadequate; subsequent to that time, 
if properly employed, ample ; also, that under Wylly’s ad- 
ministration there was no systeni, etc. 

The jury found for the defendant Gow, but against the 
defendant W ylly, $5,000.00 principal, with interest from Sept- 
ember 5th, 1873. 

The plaintiff moved for a new trial because the verdict 
was contrary to the law and the evidence, and because of 
errors in certain charges of the court, all of which are set 
forth in the opinion. The motion was overruled, and the 
plaintiff excepted. 


H. Cray Fosrer, for plaintiff in error. 
Jno. T. Suewmake, for defendants. 


Biecktey, Judge. 


The action (commenced March 11th, 1874,) is by a cor- 
poration, the obligee in a bond, against the obligors, Wylly as 
principal, and Gow and another Wylly as sureties. The 
bond bears date November 21st, 1871, is in the penal sum 
of five thousand dollars, and the obligors are bound, jointly 
and severally, for the payment thereof; the obligation, 
however, to be void on condition that the obligor Wylly, 
(the principal,) shall well and faithfully execute, perform and 
discharge all the duties as agent of the corporation, and 
shall require all the freight charges and passenger fares to 
be paid in cash, and account to the corporation therefor 
daily, and transmit or pay over all money so received to the 
treasurer or proper officer of the corporation—said pay- 
ments to be made daily—and deliver to all owners all 
goods, chattels or merchandize which may arrive, or be 
committed to his care or charge, as agent at the Augusta 
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depot, or at any depot where he may be placed in charge of 
business of the corporation, and collect freight charges ac- 
cording to the terms and rates prescribed by the corpor- 
ation. The breaches assigned in the declaration are, that 
Wylly failed to well and faithfully execute, perform and 
discharge all the duties as agent of the corporation ; that he 
did not require all the freight charges and passenger fares 
to be paid in cash ; that he did not account to the corpor- 
ation therefor daily, and transmit or pay over all money 
so received, to the treasurer or proper officer of the corpor- 
ation, daily ; that he failed to collect all freight charges in 
cash, and transmit or pay over to the treasurer or proper 
officer of the corporation all money received from freights 
and passenger fares, but retained and refuses to account for 
six thousand dollars so had and received. Gow alone de- 
fended. He pleaded “ not indebted,” and that the plaintiff 
failed and neglected to enforce so much of the condition 
as required of the principal daily accounts of cash re- 
ceived, and daily remittances and daily payments to the 
proper officer of the corporation, and payment in cash for 
freight charges, but on the contrary allowed, consented to, 
agreed and required accounts and remittances at longer 
intervals, and consented to, agreed, and connived at the de- 
livery of freights upon credit, without the consent or 
knowledge of Gow, whereby his risk was increased and he 
exposed to greater liability. There was a further special 
plea, but it was not insisted on. The evidence, as con- 
densed by the reporter, will appear in the report. 

Most of the cases cited by counsel, as well as some others, 
we have examined. Special attention should be directed to 
Pittsburg, Fort Wayne and Chicago Railway Co. vs. Shaeffer, 
59 Pa. St., 350; Atlas Bank vs. Brownell, 9 R.1., 168; Me- 
Kecknie vs. Ward, 58 N. Y.,541; Phillips vs. Foxall, L. R., 
7, Q. B., 666; and Sanderson vs. Aston, L. R., 8 Exch., 73. 
While, from these authorities and those they refer to, we 
have derived much assistance, we have not considered that 
they rule for us the precise case before us. 
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1. When the agent of a corporation, appointed for an in- 
definite time, is under bond to account and pay over daily, 
and he fails to perform for one day, or any number of days, 
whether he can be afterwards trusted with additional funds 
at the risk of the surety upon his bond, consistently with good 
faith and fair dealing, without first giving notice to the 
surety, depends upon the apparent cause of his failure. If 
the corporation, or its supervising officers, have reason to 
believe that it results from dishonest practices or intentions, 
such as a conversion of the money, or a purpose to convert 
it, no further funds can rightfully be committed to his cus- 
tody. if,on the other hand, the cireumstances do not point 
to moral turpitude, but to lax habits of business, mere negli- 
gence, procrastination, a want of diligence or punctuality 
rather than a want of honesty, the corporation may continue 
to trust him, treating his successive failures in promptness 
as breaches of contract only, and relying upon the bond for 
protection should ultimate loss occur. When a thief is de- 
tected, confidence ought to be withdrawn, at least until those 
who are likely to be injured by his larcenies have been 
warned. To persist in supplying him with money after he 
has made up his mind to steal, and you know it, is contrary 
to sound morality, unless you mean to bear the loss yourself. 
Considerations, not of contract only, but of crime, are in- 
volved. A question of honesty is raised, and honesty and 
equity are one. You cannot knowingly expose your own to 
the grasp of known dishonesty, at another man’s risk, he be- 
ing absent and unwarned. To do soand make him bear the 
consequences, is to do, not equity, but iniquity. On the other 
hand, indolence, carelessness, inattention to business, want of 
promptness, a disposition to put off and procrastinate, are 
failings that, for the most part, stay outside of the penal 
Code, and may consist with moral integrity. Of such infirm- 
ities and their consequences, a surety may be supposed to 
have considered, once for all, when he entered into his con- 
tract. They are, so to speak, insurable, though hazardous, 
and the underwriter may be left to take care of himself. 
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When they furnish the apparent reason why money and ac- 
counts are not forthcoming at the time or times appointed, 
the case is not desperate, and business may proceed. Other 
explanations of delay may be consistent with honesty. In 
naming some, it is not meant to suggest that the enumeration 
is complete. 

2. For the agent’s deviation in performance, from the 
terms of the bond, as set out in the condition, to be ground 
for the discharging his surety (except on the score of con- 
tinuing the trust after known dishonesty), the deviation must 
be rightful and not wrongful. Wrongful deviation would 
be a breach of the condition, and, of course, would tend to 
hold the surety and not to free him. For a deviation to be 
rightful, it must rest, either on convention or on instructions. 
Any change of terms, by a new agreement between the cor- 
poration and the agent, being made without the surety’s con- 
sent, the surety would no longer be bound except to answer 
for a prior breach, if any had occurred. So, if without any 
new agreement, the agent be instructed by the corporation 
to disregard any of the terms of the condition favorable to 
the surety, and he does so, the surety is thereby discharged. 
Even a nudum pactum, acted upon and executed, would be 
effective as instructions from the corporation to the agent, 
and would work the same result. This is because the agent, 
though under bond, is to be guided by the will of the cor- 
poration, his master. Being subject to its orders, his obedi- 
ence to its commands could not be a breach of his obligation. 
But care is to be taken, whether in the case of agreement or 
instructions, that the will of the corporation has been duly 
expressed or signified. Novation, to be recognized as such, 
must take place through an officer or agent having power to 
contract in the premises on the corporate behalf. So, in- 
structions must proceed from the officer or agent whose 
business it is to make known the corporate will in like cases 
generally, or in the particular instance by special authority. 
It will be unsafe to treat a new contract as existing, or cer- 
tain instructions as duly given, without scrutinizing the 
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powers of those officers or agents concerned in the transac- 
tion. To group them under the designation of “superior 
officers,” and there stop, will not be sufficient, unless the 
evidence shall warrant the infereuce of ratification by com- 
petent authority ; as to which, see 18 Ga., 431, 432 ; 20 Ga., 
276. Implied contract, or implied instructions, if clearly 
established, would have the same effect as express contract 
or express instructions. But the implication should be ab- 
solutely necessary, under the evidence, and rise to such force 
as to be equivalent to open and direct expression. In deal- 
ing with so solemn an instrument as a specialty, its regular 
legal operation should not be varied by matters resting on 
inference, without great strength of conviction as to the pre- 
cise matters alleged. 

We have now sketched the principles which we deem 
applicable to the case before us, in the light of the plead- 
ings and the evidence. The surety is discharged if the 
corporation discovered dishonesty in the agent and after- 
wards entrusted him with more funds, without first giving 
some notice or warning to the surety ; or if the agent devia- 
ted in performance from the conditions of the bond, right- 
fully; which he could not do except by contract or under 
instructions, either express, or so plainly and certainly im- 
plied as to be equally definite and free from doubt as if 
openly and directly expressed. Of course, any discharge, 
by whatever means effected, would not operate retrospect- 
ively, so as to exempt from suit for breaches previously oc- 
curring. Notice of such breaches would not be necessary 
to perfect the right of action, or to preserve it throughout 
the period. allowed for suit by the statute of limitations. 
See what is said upon the subject of notice in Wright vs. 
Shorter, 56 Ga., TT, 78. 

3. It remains to consider the several points in the court’s 
charge to the jury, complained of in the motion for new 
trial. The exact language of the charge is quoted from the 


record : 
(a) “ That if the jury find from the evidence that plain- 
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tiff departed from the terms of the contract set out in the 
bond, by authorizing, or consenting to, or conniving at, the 
delivery of freights on a credit by Wylly, without the con- 
sent or knowledge of Gow, the surety, then the surety, 
Gow, is not liable in this action for losses resulting from 
such credit deliveries.” 

We think this paragraph of the charge erroneous, be- 
cause the contract set out in the bond does not stipulate for 
anything inconsistent with a grant of authority, at the will 
of the corporation, to deliver freights on a credit. On the 
contrary, the agent undertook to collect all freight charges 
according to the terms and rates prescribed by the company. 
The terms were at the control of the corporation, and the 
agent’s duty was to obey instructions. Compliance with 
instructions would be compliance with the bond touching 
this part of his duty. After proving such compliance in 
making delivery and in efforts to collect after delivery, 
neither the agent nor his surety would be answerable for 
failure to collect. Losses which resulted from the terms, 
and not from neglect of the agent to carry them out, must 
be borne by the company. The chief objection to the par- 
agraph is, that it misconstrues the contract, and puts the 
jury to looking for a departure where there could be none. 
So we think. 

(6) “In determining these questions of change of con- 
tract—consent—connivance, and authority, and knowledge 
of violations and breaches of contract, you will look to acts 
as well as words of parties—also omissions and silence of 
parties, and ascertain therefrom, and all other evidence, the 
conduct and intent of parties in relation to the matters in 
dispute,” adding thereto, “and if plaintiff knew of such 
violation, and did not object, then assent may be inferred.” 

This part of the charge, except the concluding proposi- 
tion, seems obscure. Perhaps it was plain to the jury, for 
they had it in its due order and connection. The silence of 
a corporation is not in itself a matter from which much 
ean be inferred against it. Knowledge, attended with fail- 
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ure to object, unless the jury should believe the cireum- 
stances called for objection, would be no basis for an infer- 
ence. What facts will enable the jury to infer other facts, 
is generally matter for the jury to decide for themselves. 
Besides, a contract secured by an agent’s bond ought to be 
kept until the corporation contracts to change it, or until 
the agent is instructed not to execute it. Why should the 
agent violate it, and take license, from the mere silence of 
the corporation, to repeat the violation over and over? 
The agent and the surety undertake that their bond shall be 
performed. The corporation is not bound tosee to the per- 
formance as to matters which come clearly within the sure- 
ty’s undertaking. 

(c) “ Any change of the terms of the bond, without the 
consent of the surety, within the knowledge of plaintiff, or 
the superior officers of Wylly, by which losses accrued, can- 
not be charged to the surety. Hence if the default of 
Wylly was by reason of non-payment of freights before de- 
livery, or non-transmission of collections daily, with the 
knowledge, permission or consent of plaintiff, he is not lia- 
able therefor, and your verdict should be for the defend 
ant, Gow.” Mere knowledge of the corporation would not 
be sufficient to work discharge, nor would that of the agent’s 
superior officers, as a class. What officers are referred to, 
and what are their powers and duties, would be material 
even if their knowledge would suffice. We have already 
said that a departure by the agent from the terms of the 
bond, unless known to be dishonest in act or purpose, would 
not discharge the surety, unless done by contract, or in pur- 
suance of instructions. Any other departure would be 
simple breach of the bond, and instead of being a reason 
for letting the surety off, would be the best of reasons for 
holding him liable and making him pay. 

(d) “No delay or non-action by plaintiff in compelling 
payments, or allowing freights delivered without payment, 
unless for a consideration or benefit to plaintiff, will dis- 
charge the surety, unless loss accrued thereby to securities 
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held, or it amounted to such conduct on the part of plain- 
tiff as to so change the contract or bond as to increase the 
risk of the surety.” If the jury understood this paragraph, 
it probably did no harm. We think, however, it is too 
vague, and that it should be omitted when the case is tried 
again. The vagueness is principally in the words “such 
conduct,” and in the possible implication that delay or non- 
action might work a change in the contract. 

(e) “If the maker, Wylly, permitted goods to be delivered 
without payment of freights, and loss accrued therefrom, 
and the plaintiff knew of such delivery without prepay- 
ment, the surety, Gow, cannot be charged with such loss.”: 
This is undoubtedly erroneous. In the first place, it assumes 
that delivery without prepayment of charges would in- 
fringe the condition of the bond, though sanctioned by the 
company. This, we have said, is not our construction of 
the language of the condition. But if it would infringe the 
condition, surely knowledge by the company, especially with- 
out reference tv the time of acquiring it, would not be 
enough to saddle the company with the loss. The truth is, 
that whether the agent or the company should be the loser 
as to freight charges not collected, depends upon whether 
the agent complied with or violated his instructions. 

(7) “One of the requirements of the bond being that 
Wylly should make daily settlements, if the plaintiff per- 
mitted, allowed or consented to, weekly or monthly pay- 
ments, and losses thereby accrued, the surety, Gow, cannot 
be charged therewith.” We think this waserror. It would 
be quite right to permit all the payments, whether daily, 
weekly or monthly, that the agent would make. If the 
plaintiff, by contract or instructions, dispensed with daily 
payments, and authorized weekly or monthly payments in 
lieu thereof, the risk of the surety was increased, and he was 
discharged from that time forth. We will add that general 
orders, such as appear in the record, are not necessarily in- 
consistent with the condition of the bond. They stand to 
this contract somewhat as general statutes do to a particular 

44 
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statute. It would be altogether practicable, and might be 
altogether reasonable, to have special regulations for the 
Augusta agency depending upon specific contract—such a 
contract as the condition of the bond sets forth. 

(g) “ Thisis a bond for the faithful performance by Wylly 
of the duties of agent for plaintiffs, and in two of its most 
important stipulations, the manner of its performance speci- 
fically stated ; any change of its mode and manner of per- 
formance by the agent, with the consent, knowledge or ap- 
probation of the plaintiffs, by which the risk of the surety 
was increased, or from which losses accrued, will discharge, 
and you should so find.” 

Omitting the word “ knowledge,” this paragraph may be 
deemed correct ; but what will constitute consent or appro- 
bation should be squared with what has been said in refer- 
ence to contract and instructions. Moreover, that discharge 
as to later breaches would not necessarily involve discharge 
as to earlier ones, should not be lost sight of. 

Cited for the corporation : 59 Pa.,350; 1 Am. R., 31; 46 
Ga., 426; 33 Zb., 173, 184; 57 7b., 483; 30 7b., 249; 44 
Ib., 12; 2 Metealf, 176; 14 Barbour, 232; 46 Tenn., 263; 
16 Maine, 72; 10 N. H., 162; 11 Ala., 523; 13 Ohio, 84; 
Code, §2154; 55 Ga., 374; 33 7b, 173; 47 Lb. 278; 
17 Am. R., 281; 8 Am. L. Reg., (N. S.) 110; 11 Am. R., 
232; 58 N. York, 546; 4 J. B. Moore, 153; 37 Ga., 488; 
55 Ib., 664; 21 Am. R., 608; Angell & Ames on Corpor- 
ations, $321; 7 Curtis (U. 8S) R., 446, 454; 19 Am. R., 
53; 2 Metealf, 541; 18 Wallace, 662; Code, $2154; 55 
Ga., 374, 664; 57 Lb. 483; 47 7b. 273; 48 bd. 489; 
1 Am. R., 606. 

Cited for, the surety: 3 Parsons on Contracts, 356 ; 
DeColyar on Guarantees, 432, 434; 17 Ga., 534 (3), (4); 
52 Lb. 555; Code of 1873, §§2153-4; DeColyar on 
Guarantees, 276, 394, 396; 10 Ga., 235; 51 Jb., 205; 11 
Eng. Com. Law, (5 B. & C.) 458; DeColyar on Guar- 
antees, 324, 376, 385; Hunt vs. Roberts, 45 N. Y. Rep., 
691; Phillips vs. Foxall, L. R., 72, B. 666, July, 1872; 
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McKeukie vs. Ward, 17 Am. R., 281; Atlas Bank vs. 
Brownall, 11 Am. R., 231; Pideock vs. Bishop, 3B & ©, 
605 (10 Eng. C. L.); 51 G@a., 205; 1 Greenleaf’s Ev., 
§197; 1 Starkie’s Ev., 49, 50, 55-6, 61, 62; 1 Green- 
leaf’s Ev., §48; 55 Ga. 566; 48 Jb. 152; 53 J/6., 
607 ; 20 Ib., 245 (8); 55 Ib., 438; 17 Ib., 99 ; Code, $2200 ; 
Bryan vs. Walton, 20 Ga., 480 (11 request), (12); 53 Zb., 
144; 1 Gr. Evidence, 48; Story on Agency, $95; 41 Ga., 
186; Statham vs. The State, 41 Ga., 507. 
Judgment reversed. 








Wiuiam C. Sratuines ef al., plaintiffs in error, vs. Tux 
Bank or Americus, defendant in error. 


When a surety, or accommodation indorser, signs a note, the consider- 
ation of which is that it shall be held by the bank where it is nego- 
tiated, as collateral security for another note or draft due said bank, 
and the bank, without the knowledge and consent of the surety, 
changes the contract by releasing the acceptor and indorser of that 
other note or draft, the security or accommodation indorser of the 
collateral note is discharged. 


Principal and surety. Indorsement. Contracts. Before 
Judge Cirarx. Webster Superior Court. March Adjourned 
Term, 1877. 


Reported in the opinion. 


T. H. Proxerr; Hawkins & Hawkins; Cook & Crisp ; 
B. P. Hoxuts, for plaintiffs in error. 


Gurrry & Son, for defendant. 
Jackson, Judge. 


The Bank of Americus sued Stallings and Spann on a note 
for $225.00, payable at the First National Bank of Amer- 
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icus by Stallings, to the order of Spann, and indorsed by 
him as an accommodation indorser. Defendants pleaded 
to the effect that the note was turned over to the Bank of 
Americus, the plaintiff, as collateral security for $20.00 bor- 
rowed of it, and for a note of $140.00 given by Goss & Stal- 
lings and indorsed by Terry and J. W. Jordan, and that 
Terry and Jordan were relieved from said indorsement on 
the $140.00 note, and from all liability; and also a second plea 
to the effect that the note sued on was given for the same 
consideration as in the first plea set out, and that the $20.00 
borrowed and the note for $140.00 were paid. These pleas 
were demurred to and stricken, and one question is, were 
they properly stricken ? 

The plaintiff put in evidence the note, and defendants 
proved, substantially, the facts set out in the first plea, and 
that after the bank took the note sued on as collateral for 
the $140.00 note, it released the indorsers on the latter note 
without Spann’s consent. The court charged that payment 
had nothing todo with the case, and the jury found $160.00 
for plaintiff. The defendant moved for a new trial on the 
ground that the court erred in striking the pleas, and in 
the charge, and because the verdict is contrary to law and 
evidence. 

We think that the court erred in striking the pleas, and 
in the charge; and, also, that the verdict is contrary to the 
law and evidence. 

The note sued on was given to the bank solely to secure 
the repayment of twenty dollars to it and to secure the 
payment of $140.00 in the shape of another note. Spann 
was only accommodation indorser—the same as a security— 
Code, §2151; and when Stallings made the contract with 
the bank to give the note to it only as collateral for this 
other note and twenty dollars borrowed by him, that was 
also the security’s contract. The bank was bound to hold 
the $140.00 note just as it was, and any change it made 
in that note, to weaken it, hurt the security, Spann, and 
discharged him. His contract was to pay enough money 
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on the note he indorsed to save the bank from loss on the 
$20.00 borrowed and the $140.00 note; but the bank was 
bound to collect the $140.00 note, as it stood, with Terry and 
Jordan on it, if it could, and when it released Terry and 
Jordan off of it, the note was weakened to that extent, and 
Spann’s risk was increased, and his danger of being com- 
pelled to pay the $140.00 greatly enhanced: Code, §2154. 

Spann had the right to take up the $140.00 note as it stood, 
and pay the twenty dollars, and to make all liable on that 
note respond to him. When he paid the bank, he would be 
subrogated to all the rights which the bank had on both 
notes, and would be entitled to make his money out of all 
on both notes—his own principal, Stallings, on the note he 
indorsed te accommodate him, and Goss and Stallings, the 
makers, and Terry and Jordan, the acceptor and indorser 
of the $140.00 note—the collateral strengthener of which 
$140.00 note, his indorsed note for $225.00, was. This duty 
sprang out of the contract the bank made. 

The bank was bound to keep intact the note Spann, as 
accommodation indorser or surety, agreed to pay by indors- 
ing the $225.00 dollar note sued on, and when it altered it 
without Spann’s knowledge, and released two names on it 
without his consent, it increased his risk and discharged him, 
according to Code, §2154. Indeed, it was novation. It 
changed Spann’s contract. That contract was to see to it 
that twenty dollars was paid by Stallings to the bank, and 
that Stallings, or Goss and Stallings, or Terry or Jordan, 
should pay the other $140.00 ; but the bank released two per- 
sons bound before Spann by the contract Stallings made for 
him, and the bank thereby changed his contract and made 
a new one without his consent, and thereby discharged him : 
Code, §2153; 10 Ga., 225; 17 Ga., 522, and other cases. 

Spann had the right to pay the one hundred and forty 
dollar note to the bank, and then demand it with all the 
makers and sureties thereon for the purpose of making them 
respond to him; but this right was lost when two of the 
parties to the note were released by the bank. 
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If the $20.00 borrowed by Stallings has not been paid by 
him, Spann would be bound to pay that, unless his contract 
has been altered by the discharge of Terry and Jordan from 
the $140.00 note; if so, he is relieved, it would seem, from the 
entire contract. As the verdict is for $160.00 against him, it 
is for too much, to say the least, and it must be set aside and 
a new trial granted. In fespect to Stallings, the principal, 
the court ruled that it made no difference whether the $140.00 
note was paid or not. We think that, as it was the consider- 
ation of this note sued on to secure that note, that it does 
make a difference, and if it has been paid, the verdict is 
wrong, too, as to the principal, Stallings. 

Judgment reversed. 


.B. L. Hearn, plaintiff in error, vs. S. A. Smrru, defendant 


in error. 


That a justice of the peace, in the state of Alabama, was one of the at- 
testing witnesses to a deed executed in that state, and indorsed 
thereon a certificate to the effect that it was voluntarily executed, is 
not sufficient to admit it to record in this state. 


Deeds. Registry. Before Judge Hansett. Thomas 
Superior Court. April Adjourned Term, 1876. 


Reported in the decision. 


H.J.& A. T. McInryre; Gurtey & Townsenp, for plain. 
tiff in error. 


No appearance for defendant. 
Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
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against the defendant, to recover the possession of a tract of 
land in the county of Thomas. On the trial of the case the 
jury returned a verdict in favor of the plaintiff for the 
premises in dispute. The defendant made a motion fora 
new trial, which was overruled by the court, and the defend- 
ant excepted. 

The only ground of error insisted on here, was the admis- 
sion of the deed from Ward to Hill, when offered in evidence 
by the plaintiff over the defendant’s objection. _ It appears 
from the evidence in the record, that on the 8th of March, 
1856, Ward executed a deed to Hill for the land in dispute, 
in Chambers county, state of Alabama, which purported on 
the face thereof to have been “signed, sealed and delivered, 
in presence of J. R. Phillips, Peter M. Rowland, J. P.” On 


which deed were the following indorsements, to-wit : 


“Sratre or ALasaAmMA—Chambers county. 
I, Peter M. Rowland, an acting justice of the peace in and 
for the above county, hereby certify that Richard M. Ward, 


whose name is signed to the foregoing conveyance, and 
who is known to me, acknowledged before me on this day, 
that being informed of the contents of the conveyance, he 
executed the same voluntarily on the day the same bears date, 
this 8th day of March, 1856. 

“ Prrer M. Row.anp, Justice of the Peace.” 


“Srare or ALabaAMA—Chambers county. 

“JT, Samuel Pearson, judge of probate for said county, 
hereby certify that Peter M. Rowland, whose genuine sig- 
nature appears to the above certificate, is, and was on the 
date of the same, an acting justice of the peace for said 
county, duly commissioned and qualified according to law, 
and I further certify that I am ex officio clerk of the court 
of probate, and keeper of the records of said county. 

“Tn testimony whereof I have hereunto set my hand and 
seal of office, at LaFayette, this 10th day of March, A. D. 
1856. SamvEL Pearson, Judge of Probate.” 
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“ Groreia—Thomas county—clerk’s office, superior court, 

Jnly 18, 1859. 

“ This deed is recorded in record of deeds H, on folios 
578 and 579. Less Dexte, D. Clerk.” 

The question is, whether the execution of the deed was 
sufficiently proven to have been admitted to record, and 
thereby made admissible in evidence under the laws of this 
state at the time it was recorded in 1859. In our judgment 
it was not. The deed was executed in the state of Alabama. 
To have authorized the deed to have been recorded and ad- 
mitted in evidence, its execution should have been proved 
before a judical officer of this state, Cobb’s Dig., 181. This 
deed constituted a necessary link in the plaintiff's chain of 
title to enable him to recover the possession of the land 
from the defendant, who could rely on his possession alone, 
until the plaintiff showed title to the land in himself which 
would enable him to recover it. The admission of the deed 
from Ward to [fill in evidence was error. 

Let the judgment of the court below be reversed. 


Ase. A. Lemoy, plaintiff in error, vs. Wier W. Tuaxron, 
executor, defendant in error. 


. Generally, if a creditor would exhaust his legal remedies ‘against an 
estate so as to entitle himself to reach assets through a court of 
equity, he should obtain a judgment and ji. fa. which can be levied of 
the goods etc., of the testator or intestate, and procure a return of 
nulla bona. 

. A fi. fa. against an executor which directs the seizure of his property 
and not the property of the testator, cannot be levied upon the effects 
of the estate. 


Equity. Debtor and creditor. Levy and sale. Executors 
and administrators. Executions. Before Judge Bucnanan. 
Butts Superior Court. March Term, 1877 


Report unnecessary. 


S. C. McDaniet ; Henry Henprick, for plantiff in error. 
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No appearance for defendant. 


Burckiey, Judge. 


The complainant seeks to reach assets of a testator which 
are of an equitable nature, and which are not accessible to 
him by means of ordinary legal process. He alleges that 
he has obtained judgment against the executor, and annexes 
to his bill acopy of the 7. fa., on which there is a return of 
nulla bona. But the f..fa., though it describes the defendant 
as executor, isagainst himpersonally. It contains no direction 
to levy of the goods, ete., of the testator. The presumption 
is that it follows the judgment, and consequently that the 
judgment is against the executor personally, and not ina 
condition to reach the effects of the estate until amended. 
57 Ga., 159. We do not- feel warranted in reversing the 
judgment dismissing the complainant’s bill. 

Judgment affirmed. 


James P. Suarpe, plaintiff in error, vs. James M. Smrrn, 
governor, defendant in error. 


. The objection to an indictment that three of the grand jurors who 
found it true, were not on the list of legal jurors for the county, 
must be taken advantage of by plea in abatement, and if the defend- 
ant does not appear to make the plea, his surety is responsible on 
the recognizance, and cannot take advantage of such defect on the 
trial of the scire facias against him. 

. Where the surety in his answer to the scire facias, admits that the 
indictment is against the defendant for whose appearance he was 
bail, he cannot object to the indictment on the ground of misnomer. 


Jurors. Practice in the Superior Court. Criminal law. 
Principal and surety. Bonds. Before Judge Kiddoo. 
Terrell Superior Court. November Term, 1876. 


An indictment for assault with intent to murder was 
found against ‘ Jeff Wheeler;” a warrant issued and recogni- 
zance was taken, signed by “A. J. Wheeler” as principal, 
and Huson and Sharpe as sureties. On failure to appear, 
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scire facias issued to forfeit the bond. In answer to the 
rule nisi, Sharpe set up the following defenses : 

1. That the names of three of the grand jurors who pre- 
ferred the indictment were not on the jury list. 

2. Because there was no legal and valid true bill against 
A. J. Wheeler, the true bill being illegal and void; and 
hence his sureties were not bound for his appearance. 

A rule absolute was granted, and Sharpe excepted. 


Smmons & Picxerr; A. Hoop, for plaintiff in error. 


James T. FLEwe ten, solicitor general, by Joun T. 
OxarkkE, for defendant. 


Jackson, Judge. 


This was an answer to scire facias to forfeit recognizance 
by the bail. Two points are insisted on as error in the 
circuit court. 

1. First, that three of the grand jury who found the bill 
were not on the jury list of legal jurors. We think as this 
defect does not appear on the indictment, it could be taken 
advantage of only by plea in abatement, and that the de- 
fendant was bound to be at court to make it, and the surety 
obligated himself to have him there to answer, and as the 
principal was not there, the bond was properly forfeited. 
On its face, the indictment was good. 

2. Another point was made, that the principal in the 
bond was named differently in the bond from what he was 
ealled in the indictment—the given name being Jeff in the 
indictment, and A. J. in the bond; but in answering the 
scire facias we think that the surety recognizes the person 
he was bound for as the defendant who was indicted. The 
misnomer, if there was one, was proper matter for plea by 
the defendant to the indictment, and he had to appear to 


make it. 
Judgment affirmed. 
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Mites G. Dosstys, plaintiff in error, vs. Crank & Cots, 
defendants in error. 


1. The verdict is neither contrary to the law nor the evidence. 
2. Questions not made in the court below will not be considered here. 


New trial. Verdict. Practice in the Supreme Court. 
Before Judge Hatt. Spalding Superior Court. February 
Term, 1877. 


This case arose on a rule to distribute money. The facts 
were, in brief as follows: 

In 1872, Grant and Griffin rented land from Dobbins 
and cultivated it, agreeing to pay five bales of cotton as 
rent. They stored the cotton raised with Clark & Cole. 
Some of it was sold, but the balance of eight bales remained 
so stored. Clark & Cole advanced about $290.00 on it, as was 
the custom with warehousemen to do; the receipts specified 
that the cotton would be delivered to the first order pre- 
sented after the payment of customary expenses and ad- 
vances. The advances were made on six of the bales. On 
February 8, 1873, said cotton was levied on under a distress 
warrant in favor of Dobbins for the rent of his land. Clark 
& Cole claimed. By agreement, the cotton was sold by the 
sheriff, and the proceeds held for distribution. As to 
whether they had notice of this indebtedness when they 
made the advances, the evidence was somewhat conflicting, 
but preponderated on the side of want of knowledge. 

The jury found as follows: “ We, the jury, find, first, in 
favor of Clark & Cole the amount of their claim, with in- 
terest ; and, second, in favor of Miles G. Dobbins. We find 
for Clark & Cole, principal and interest, $371.00. We find 
for Miles G. Dobbins, principal and interest, $480.00.” 

Plaintiff moved for a new trial, on various grounds. The 
court sustained the motion, unless claimants should write off 
from the verdict all over $290.00; which they did, and the 
motion was overruled. Plaintiff thereupon excepted. 
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Speeer & Srewart, for plaintiff in error. 
Breck & Bepxs, for defendants. 
Warner, Chief Justice. 


This case came before the court below on the trial of an 
issue between Dobbins, the landlord, who had rented land 
to Grant and Griffin, in 1872, to make a crop, and Clark & 
Cole, warehousemen, as to the priority of their respective 
liens on the money in the sheriff's hands arising from the 
sale of certain described cotton by consent of the parties. 
On the trial of the case, the jury found a verdict in favor 
of Clark & Cole for the amount of their claim, with inter- 
est. Dobbins made a motion for a new trial, on various 
grounds, which was overruled, and he excepted. 

1. The main question in the case, according to the ruling 
of this court between the same parties, in 52 Ga. Rep., 657, 
was whether Clark & Cole, as warehousemen, when they 
made the advances upon the cotton, as set forth in the rec- 
ord, had notice of Dobbins’ landlord’s lien thereon for the 
rent of the land on which the cotton was made. The evi- 
dence upon that point in the case decidedly, we think, pre- 
ponderates in favor of Clark & Cole; and, therefore, the 
verdict was not contrary to law or the evidence. 

2. It was insisted here, however, that the verdict was 
contrary to law, because it appeared on the face of one of the 
receipts in the record that the sum of $150.00 was advanced 
“with 2 per cent. per month,” and that meant 2 per cent. 
interest per month, and, therefore, that the lien for the 
$150.00 was void for usury, under the statute. It does not 
appear from the record and bill of exceptions that this 
question was made or decided by the court below, and it 
was admitted here that it was not; therefore, we will not 
consider it. If that question had been made at the trial, 
Clark & Cole might have satisfactorily explained the entry 
which appears on the face of the receipt. 

Let the judgment of the court below be affirmed. 
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Mary A. Oatis, plaintiff in error, vs. Mary M. Brown, de- 
fendant in error. 


. Levy will not be dismissed on motion of claimant because it de- 
scribes the premises as *‘ one house and lot in Georgetown, known as 
the Oatis place,” and does not specify the number of acres, the metes 
and bounds of the lot, or the street on which it is situated. 

. Where partners are sued on a partnership debt, and there is a regular 
return of service as to one, and no return of any kind as to the other, 
the latter may come in pending the suit, even as late as the regular 
trial term, and acknowledge that he has been duly served, waive copy 
and previous entry of service, and consent that the case then stand for 
trial. Judgment rendered at or after the second term succeeding the 
entering and signing of such acknowledgement on the declaration, 
will affect third persons the same as if the evidence of service had 
been complete at first. 

. So long as a debtor remains in possession of property which once 
belonged to him, and which his creditor is seeking to condemn as 
fraudulently conveyed, the res geste of the fraud, if any, may be con- 
sidered as in progress; and his declarations, though made after he 
has parted with the formal paper title, may, by reason of the con- 
tinuous possession which accompanied them, be given in evidence 
for the creditor against the claimant. 

. Where the debtor is a witness for the claimant, his declarations on 
relevant and material matters, made at any time preceding the trial, 
may be proved by the creditor to impeach him, the foundation there- 
for being first laid in cross-examination. 

. A juror will not be heard to destroy his own verdict by exposing the 
incidents of the jury room. 

. The issue being fraud or no fraud, and this being a second verdict 
against the claimant, the court below being satisfied, and the evi- 
dence not being plainly insufficient, the judgment refusing a new 


trial is affirmed. 


Levy andsale. Partnership. Service. Judgments. Waiver. 
Debtor and creditor. Evidence. Res geste. Witness. Ju- 
ror. Verdict. New trial. Before Judge Kippoo. Quit- 
man Superior Court. May Term, 1877. 


Reported in the opinion. 


B. S. Worriwt; J. L. Woeerty; J. T. FLewewusn, for 
plaintiff in error. 
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Gurrry & Son; A. Hoop; J. H. Gurrry, for defendant. 
Bieckiry, Judge. 


The claimant is the mother of the defendant in fi. fa. 
Her title originated thus: The son purchased the premises 
in 1860, built a house and went into possession, his father 
and mother with him, he being a single man, and his object 
being to provide a home for his parents. Title was con- 
veyed to him in 1863, in pursuance of his purchase. On 
the 10th of December, 1867, he executed a mortgage upon 
the property to one Lawson, to secure a note for over two 
thousand dollars, on which one thousand dollars had been 
paid. In this note he was principal, and there were two 
securities. The payee was one Pinkston, and Lawson held 
by transfer. The note was given for borrowed money. 

On the second of March, 1869, the premises were sold by 
the United States marshal, on a general judgment from the 
cirenit court (the date of which does not appear) in 
favor of a third person against the mortgagor, and was 
purchased by the mortgagee, Lawson, at the price of forty- 
five dollars. The marshal made a deed accordingly. Be- 
fore this sale took place, Oatis and Lawson (mortgagor and 
mortgagee) had a conference, in which it seems to have 
been understood that Lawson was to make the purchase, 
and that any of the Oatis family were to be allowed to 
redeem on refunding the purchase money, with certain ex- 
penses, and paying off the mortgage. Shortly after the 
sale, Lawson visited the premises, and arranged with the 
father or mother of Oatis to remain in possession as his 
tenant. There was nu agreement for rent, and no rent was 
ever paid. The father died in 1871, and the mother con- 
tinued to reside on the place. On the 18th of December, 
1872, Lawson conveyed the premises to her by deed, the 
consideration expressed being $1,618.00. This was done at 
the instance of a brother of Oatis, and the brother, accord- 
ing to his own evidence and that of Oatis; paid to Lawson 
all of the money, except about twenty dollars, which latter 
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sum another person advanced, at the request of Oatis, and 
it was subsequently refunded out of rents which accrued 
from the property in 1873, while Oatis was renting it out pro- 
fessedly as agent for his mother. According to the evidence 
of Lawson, the greater part of the money was paid by the 
brother, some by another brother, and a small balance by 
this third person, at the request of Oatis. The note and 
mortgage were surrendered, and by some means came into 
the hands of Oatis, who seems to have lost or destroyed 
them. The claimant removed from the premises to Ala- 
bama, in 1873, after which event, Oatis rented out the pro- 
perty for her benefit. Until about the time she removed, he 
appears to have resided on the property and in the family, 
except that at intervals he was absent engaged in teaching 
school, a part of the time in Alabama and a part of the time 
in Stewart county. He still called the place home, and was 
there frequently, though as he testified, he never considered 
himself in possession after the purchase by Lawson at 
marshal’s sale. Much of the evidence tends to show that 
there was no substantial change in the possession from the 
time the house was built until 1873, except in so far as a 
change may have resulted from the verbal recognition, by 
one or both of the parents of Oatis, of Lawson as landlord. 
The final removal of Oatis to Alabama was in 1873, the 
same year in which his mother removed. His father and 
mother were without means of their own, and in 1869 Oatis 
was forced into involuntary bankruptcy. The theory of 
the plaintiff in 7. fa. is, that the money borrowed of Pink- 
ston, for which the note secured by the mortgage to Lawson 
was given, was borrowed by Oatis for the benefit of his 
brother, and was so used; that thus the mortgage debt was 
really the brother’s debt; and that, hence, when the land 
was redeemed by the brother, even if the money used be- 
longed to him, it was but the discharge of his own debt, 
and the land again became the property of Oatis, the deed 
being taken to the mother as a fraudulent cover to hide and 
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protect the property from his creditors. Fraud or no fraud 
was thus the main issue. 

The plaintiff's fi. fa. originated thus: On the 29th of 
May, 1867, a partnership, composed of three members (one 
of whom was the defendant, Oatis,) and a fourth person, 
made a promissory note for $3,060.00, due one month after 
date, payable to the plaintiff. Upon this note suit was 
commenced in April, 1869, returnable to the next May 
term of the superior court. The sheriff made a return 
of service upon one of the partners and upon the fourth 
person, and a return of non est inventus as to another of 
the partners. As to the defendant, Oatis, he made no re- 
turn whatever. On the 6th of December, 1869, Oatis 
signed an acknowledgment on the declaration in these 
terms: “I hereby acknowledge myself to have been 
duly and legally served with the within process, and waive 
all copies and previous entry of service, consenting that this 
case stand for trial att his, November adjourned term, 1869.” 
Judgment was rendered at May term, 1872, against the 
partner served, and the defendant, Oatis, as principals, and 
against the executors of the fourth person (he having died), 
as security, for $2,598.50 principal debt, $798.29 for inter- 
est, with cost of suit. On this judgment, the fi. fa. issued 
against all the defendants named therein. In 1873, the levy 
now in question was made. The property is described in 
the levy as “one house and lot in the town of George- 
town, known as the Oatis place,” with no specification of 
the number of acres, the metes and bounds of the lot, or the 
street upon which it is situated. 

1. At the trial of the claim, the claimant moved to dis- 
miss the levy “because it did not sufficiently describe the 
property, in this: that it simply described the property as 
one house and lot in Georgetown, known as the Oatis place, 
without specifying the number of acres levied on, the metes 
and bounds of said lot, and upon what street it was situated.” 

The court overruled the motion. Whether the levy may 
not be defective in other respects, we need not decide. The 
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objection made to it was specific and particular. With that 
only did the court below deal, and with that only do we 
deal. The law prescribes no special terms to be employed 
in description. The property is to be “ plainly described.” 

Jode, §3640. We do not think a court can hold, as matter 
of law, that “ one house and lot in Georgetown, known as 
the Oatis place,” is not a plain description. The premises 
might be so well known in the neighborhood as the “Oatis 
place,” as to need no further designation. Such a question 
is for the jury, as was ruled in 12 @a., 441, where the point, 
it is true, was not upon the levy but upon the sheriff’s ad- 
vertisement. The principle, however, is the same. Code, 
$3647. Besides, the claimant was too late with such an 
objection to be heard with favor, even if she could have 
been heard at all. Not only had she claimed in resistance 
to this levy, as a levy, but there had been a previous trial 
and verdict on the issue joined. There was a second trial 
upon the same issue, a new trial having been granted. 

2. A question arose as to whether the acknowledgment of 
service made by Oatis came too late. That acknowledg- 
ment had been upon the declaration or process more than 
two years before any judgment was rendered in the case. 
Ordinarily, a case is, or may be, carried to judgment at the 
second term of the court after service—that is, in about six 
months and fifteen days. The court could have ordered 
service upon Oatis if, pending the action, he could be found 
within the jurisdiction. 35 @a., 269; 51 Zb., 203. Why, 
then, could he not voluntarily come in and acknowledge ser- 
vice? The acknowldgment which he signed was to the 
effect that he had been duly and legally served. The sheriff 
had omitted to make any return concerning him, and the ac- 
knowledgment seems to have been intended to supply that 
omission. There is no pretense that any fraud upon third 
persons or upon the law was in contemplation. Oatis him- 
self was satisfied with the service, and the claimant has no 
good reason to complain of it. 

3. Let it be remembered that the possession of Oatis com- 

45 
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menced in 1860, that the judgment seeking to condemn the 
property was rendered against him in May, 1872, and that 
the evidence tends to show, that he did not fully separate 
himself from the possession until 1873. It was in 1869 that 
the property was sold at United States’ marshal’s sale, and 
bought in by Lawson; and it was in December, 1872, that 
Lawson conveyed to the claimant, the mother of Oatis. At 
the trial, evidence was admitted, over the claimant’s objec- 
tion, of declarations made by Oatis, to the effect that he had 
paid Lawson and got the place back; and of his previous 
declarations, to the effect that he was to redeem the place, 
that it only depended upon Lawson’s life as to whether he 
would redeem and get the place back, that he only had Law- 
son’s word for it. The witness could not give the dates of 
these declarations, but said they were made while Oatis was 
in possession. On cross-examination, he stated that he could 
not say positively that Oatis was in possession, but that he 
never knew anything of his going out of possession until 
1873. At the time Oatis declared that he had paid Lawson 
and gotten the place back, he was on his way to supper at 
the house and lot in dispute. There is in the record enough 
evidence to warrant the conclusion, that all the declarations 
to which the witness testified were made pending the posses- 
sion which commenced as far back as 1860, and continued 
without actual, visible change until the early part of 1873. 
The question is, whether such declarations were competent 
evidence in behalf of the judgment creditor against the 
claimant. The declarations may be considered as qualifying 
and explaining the possession which accompanied them ; and 
they may also be considered as a part of the res gestw of the 
fraudulent enterprise which (as the plaintiff contends) was 
in progress when they were made. If there was a fraud 
perpetrated, it was not at an end so long as Oatis remained 
in possession. Cowen & Hill’s notes to Phillips’ Ev., vol. 
2d, pp. 602, 603, 652, 662, notes 452, 481. See, also, Bump. 
F. C., 549; 2 Wharton’s Ev, §§ 1166, 1167. Compare 54 
Ga., 332. 
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4, Oatis, the defendant in fi. fa., was a witness for the 
claimant. On cross-examination he was asked whether, at 
certain times and places, in 1868, 1872 and 1873, and in the 
presence of a certain person, he had not made certain state- 
ments. He denied making them. This person was after- 
wards introduced by the plaintiff, and testified that he did 
make them. They were to this effect : that while he, Oatis, 
was legally bound for the Pinkston debt, (the debt secured 
by the mortgage to Lawson) it was really the debt of his 
brother, who would come over and pay it; that the money 
paid by his brother to Lawson for the house and lot was the 
repayment of a sum which he, Oatis, had lent to his brother 
with which to purchase a plantation in Alabama ; and that he, 
Oatis, had paid the Lawson debt and gotten his property 
back. The object of this testimony was to contradict and 
discredit Oatis as a witness. Its admissibility for that pur- 
pose seems to us as free from doubt as anything in the law 
of evidence can be. To refer to authorities upon such a 
point would be superfluous. 

5. The thirteenth ground of the motion for new trial re- 
lates to improper conduct by the jury, and is founded on 
an affidavit made by one of the jurors. That affidavit states, 
that two of the jurors went aside and conversed privately— 
then returned and said they knew all about the case before 
they heard any of the evidence, that they did not wish to 
consider the evidence, and that they believed Oatis was 
always in possession of the property. It further states that 
the jury did not read over the depositions, or consider the 
testimony of the claimant, but found their verdict upon the 
statement of the two jurors, and that the deponent believes 
that had he properly considered the testimony, he would 
not have consented to the verdict rendered, but would have 
returned a verdict for the claimant. That a juror will not 
be heard to impeach the finding of himself and his fellows, 
cannot be better settled than it is. 

6. Taking the evidence as we find it in the record, there 
is room for much doubt as to the correctness of the verdict. 
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Rut we cannot set it aside on a mere doubt. It is a second 
verdict in favor of the plaintiff (see 55 Ga., 416), and the 
main question being fraud or no fraud, the jury had better 
facilities for solving it than we have. The presiding judge, 
after granting a first new trial, refused a second. It is not 
manifest that he abused his discretion, since there is some 
evidence on which the verdict can rest. 

Cited for the claimant: (levy) Code, §3640; 10 Ga., 74; 
27 Ib., 200; (acknowledgement of service) 25 Ga., 292; 
29 /b., 591; (declarations after parting with title) 3 Aelly, 
513; 8 Ga., 201; 15 Zd., 203; 55 Tb., 416. 

Cited for plaintiff in 7. fa: (levy) 5 Wheaton, 339; 12 
Ga., 431 ; Scolly vs. West, this term ; (fraud) Code, $2751 ; 
22 Ga., 574. 

Judgment affirmed. 


Wititum P. Jenninas, trustee, plaintiff in error, vs. CoLx- 
MAN & Newsom, defendants in error. 


Where the husband conveys property to the wife and children to be 
governed by certain trusts declared in the will of the wife’s father, 
and the trusts therein declared are to the effect following: ‘‘I give to 
my executor and executrix hereinafter named, in trust for the sole and 
separate use of my said daughters severally during life, and at the 
death of either of them, then the portion of said child to descend 
to such child or children as she may leave alive at the time of her 
death :” 

Held, that the trust is executory until the death of the daughter, and 
her interest in the estate can only be subjected to the payment of 
her debts by equitable proceedings, and cannot be reached by levy 
and sale. 


Trusts. Levy and sale. Before Judge Kiddoo. Dough- 
erty Superior Court. April Term, 1877. 


Report unnecessary. 


Srrozer & Samir; D. A. Vason, for plaintiff in error. 
P 
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C. B. Wooren, for defendants. 
J ackson, Judge. 


Coleman & Newsom levied a fi. fa. upon certain lands, 
or rather upon one-sixth of those lands, that being alleged 
to be the interest of Mrs. Cruger, the defendant in fi. fa., 
in the lands. 

The property was claimed by Jennings as trustee for 
Mrs. Cruger and family. The jury found the one-sixth 
subject under the charge of the court; the trustee moved 
for a new trial; it was refused, and he excepted. 

The record is very voluminous, but in the view we take 
of the case it is not necessary to consider it all, or many of 
the points made by counsel. Whether or not the property 
Mrs. Cruger got from her father went into these lands, is 
immaterial, and the effect of the will made in South Caro- 
lina, and the effect of the trusts created therein upon property 
bought in Georgia, need not be considered, because Mr. 
Cruger conveyed this property—the property levied on 
here—to the trustee for the benefit of his wife and children, 
and in his deed he limited it and subjected it to the same 
trusts, terms and conditions as were contained in the will 
of Mrs. Cruger’s father, Mr. Roberts. 

Inasmuch as the only contest about the title to the prop- 
erty could have arisen between Cruger and his family as to 
whose money bought it, and as Cruger’s debts and credit- 
ors are not in question, and no attack is made upon this 
property to subject it to any debt of his, but the contest is 
only between Mrs. Cruger’s title and the trust title, his 
competency to make the deed of trust is not in question. 
If Mrs. Cruger’s separate estate, created in South Carolina, 
went into the land levied on, the terms and trusts of the 
will of her father will control it; if Mr. Cruger’s money 
bought it, he has deeded it to her and her children on the 
same terms and trusts. The marriage settlement could not 
change the trusts created by the will in property bequeathed 
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by the testator. So that the naked question is, what are the 
trusts created by the will of Mr. Roberts? Are they exe- 
cuted so as to pass the legal title, or vest any legal estate in 
Mrs. Cruger, particularly one-sixth of these lands, or is the 
trust executory? If executory, any interest she has cannot 
be subjected by levy and sale, but only by some equitable 
proceeding, the legal title being in the trustee ; if executed 
she has some estate in law which may be subjected by levy 
and sale. 

The rule to ascertain the fact whether it be executory is a 
very simple one, and that is, does the executor or trustee 
have anything still to do, any estate to preserve for future 
division? The trust in the will is in these words, in the 12th 
item thereof, to-wit: “In trust for the sole and separate use 
of my said daughters, severally, during life, and at the death 
of either of them, then the portion of said child to descend 
to such child or children as she may leave alive at the time 
of her death.” It is clear that the trustee must ascertain 
who will take the estate when Mrs. Cruger dies, and that the 
trust requires him to do so, and to see to it that the property 
is divided among those entitled. Therefore, we hold the trust 
executory, and that the interest of Mrs. Cruger cannot be 
subjected at law by levy and sale. If it could be, it seems 
that she took only a life estate, and one-sixth in fee has never 
vested in her. But the trust is still executory—the legal 
estate in the trustee must be preserved to carry it out—and 
her interests are equitable only, and the plaintiffs must insti- 
tute equitable proceedings to condemn it. See 57 Ga., 212. 
The judgment must therefore be reversed and the verdict 
set aside. 

Judgment reversed. 
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Henry A. Urquuart, surviving partner, plaintiff in error, 
vs. D. E. Powe, defendant in error. 









. That the name of a juror who tried the case was neither in the jury 
box nor on the list, is no ground for new trial. 

. When the evidence is conflicting, this court will not control the dis- 
cretion of the court below in refusing a new trial on the ground that 

the verdict is contrary to the evidence. 





i) 








New trial. Jury. Before Judge Bucnanan. Coweta 
Superior Court. March Term, 1877. 









The motion for new trial was based on substantially the 
following grounds: 

(1.) Because the name of the juror who acted as foreman 
was not in the box nor on the list. 

(2.) Because the verdict was contrary to law, evidence and 
the charge of the court. 









The other facts are reported in the decision. 





Speer & Speer; J. B. S. Davis; W. A. Turner, for 
plaintiff in error. 







P. H. Brewster, for defendant. 






Warner, Chief Justice. 





This was an action brought by the plaintiff against the de- 
fendant as the surviving partner of Powell & Urquhart, on 
an account for work and labor done for said firm. The de- 
fendant pleaded that the work and labor sued for was done 
by the plaintiff for his father, T. R. Powell, one of the al- 
leged partners, under a contract with him that he should in- 
dividually pay him therefor at a future day, and not for the 
firm. Upon this issue the case was tried, there being several 
witnesses introduced and sworn on both sides, whose evi- 
dence was distressingly conflicting. The jury, under the 
charge of the court, (which was not excepted to,) found a 
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verdict in favor of the plaintiff for the sum of $150.00. The 
defendant made a motion for a new trial on the several 
grounds therein stated, which was overruled by the court, and 
the defendant excepted. 

1. The objection to the juryman after trial because his 
name was not on the jury list, is not an open question in this 
court. 40 Ga. Rep., 253. 

2. Whether the verdict was contrary to the charge of the 
court and the law, (presuming the court charged the law cor- 
rectly,) and contrary to the evidence, depends entirely which 
set of witnesses the jury believed. If the jury believed the 
plaintiff's witnesses, as it was their privilege to do, then the 
verdict was not contrary to the charge of the court, nor con- 
trary to law or the evidence. If the jury believed the plain- 
tiffs witnesses, as they appear to have done, then there is 
plenty of evidence in the record to support the verdict. In 
this conflict of testimony the jury of Coweta county, where 
the parties live, were much better calculated to judge of its 


credibility and weight than we possibly can be, and as the 
presiding judge, before whom the case was tried, appears to 
have been satisfied with the verdict, therefore, according to 
the repeated rulings of this court in similar cases, we will 
not interfere to control the exercise of his discretion in over- 
ruling the defendant’s motion for a new trial. 

Let the judgment of: the court below be affirmed. 


Cyrus H. Suarp, administrator, e¢ al., plaintiffs in error, vs. 
Toru P. Finney e¢ al., defendants in error. 


. Where there is no probability, under the evidence that infants had 
knowledge of their rights when a sale of their property took place 
under a decree, the court should not charge that if they had such 
knowledge they would be affected by being present and failing to 
give notice. 

. Evidence which is irrelevant to the issue, should not be admitted 
over objection. 

. When the court below has granted a new trial, and the main ques- 
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tions in the case call for a more thorough and exhaustive examina- 
tion of the authorities than has taken place in the argument before 
the supreme court, a reversal would be improper. It is best to leave 
the case where it is, that further research and study may be brought 
to bear on the final result. 


Charge of Court. Infants. Evidence. New trial. Be- 
fore Judge Hatt. Monroe Superior Court. February 
Adjourned Term, 1876. 


On January 6th, 1862, Coleman G. Goodwyn died testate, 
leaving a widow and five children, to wit: John C. Good- 
wyn, Amanda P. Talmadge, Mary A. Goodwyn, now Fer- 
guson, Tullia P. Goodwyn, now Findley, and Puss C. Good- 
wyn, now Freeman. By the fifth item of his will, he de- 
vised, in substance, as follows: 

When all his children have become of age, or married, he 
gives the land on the other side of Todd’s creek, in equal 
parts, to his daughters Tullia P., Amanda P., and Mary A., 
during life, and at their death to their children severally ; 
if either should die without children, then to their survivors. 
If Mary A. and Tullia P. both die without children, then 
one half to Amanda P., and the other half to John C. and 
Puss C. When all of his children have become of age, or 
married, he gives the land on this side of Todd’s creek to 
John C. and Puss C., or to his wife if she be then unmar- 
ried and in life. At the death of John C. or Puss C. with- 
out children, to the survivor or representatives, at the death 
of his wife ; and if children be Jeft, then to be divided be- 
tween them per stirpes. The land upon this side of the 
creek he desires to be cultivated by his wife for the sup- 
port and maintenance of herself, John C. and Puss C. after 
the division contemplated under this item, and wishes that 
his wife should keep a distinct account of the proceeds over 
and above a support, such surplus to be equally divided 
between John C. and Puss C., under the limitations upon 
which the land is devised. 

This will was executed on January 4th, 1859. The widow 
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qualified as executrix, and so continued to act until July 
2d, 1867, when she died, and Bernier Pye was appointed 
the administrator cum testamento annexo. 

On September 5th, 1867, Pye, as administrator, Ferguson 
and his wife Mary A., Amanda P. Talmadge, and said Pye 
as guardian ad litem for Tullia P., John C., and Puss C. 
Goodwyn, filed what purports to be a bill, in Monroe stipe- 
rior court, in which, for various causes therein stated, they 
prayed the chancellor to grant to them a decree directing 
the sale of the lands of the testator. No subpwena was 
prayed. 

The chancellor passed an order appointing Pye as guar- 
dian ad litem for the minor children of the testator, to-wit : 
John C., Tullia P., and Puss C. Goodwyn. 

On September 6th, 1867, the bill or petition was sub- 
mitted to a jury, who returned a verdict, in substance, as 
follows : 

We find that the lands belonging to the estate of Cole- 
man G. Goodwyn, deceased, be sold by the administrator, 
the proceeds of that lying beyond Todd’s creek to be 
equally divided between Amanda P. Talmadge, Tullia P. 
Goodwyn and Mary A. Ferguson ; the proceeds of that on 
this side to be divided between John C. and Puss C. 

We find that the shares of the minor children, to-wit : 
Tullia P., Puss C. and John C., remain in the hands of the 
administrator until a guardian can be appointed by the court 
of ordinary. That the distributive share of each legatee of 
full age be paid to her, subject to the limitations and re- 
strictions declared in the last will and testament, ete. 

On the same day the chancellor decreed in accordance 
with the verdict. 

On October 15, following, Pye, as administrator, adver- 
tised the land to be sold on the first Tuesday in the Novem- 
ber following. 

In accordance with this advertisement, the lands were 
sold. Tullia P. and Puss C. Goodwyn were then respect- 
ively thirteen and eleven years of age. On the day of sale 
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they were on a veranda fronting the public square where 
the land was sold, with their sisters, Mrs. Talmadge and 
Mrs. Ferguson. 

This case arose upon a bill filed by Tullia P. Findley, 
formerly Goodwyn, and Puss C. Freeman, formerly Good- 
wyn, in which they attacked the decree obtained by Pye, 
administrator, et. a/., authorizing the sale of the lands, upon 
the ground that they were minors, and not properly repre- 
sented in the proceeding upon which such decree was ob- 
tained. They alleged, also, that the sale was void, because 
the lands were not advertised as required by law. They 
prayed as follows: the appointment of a commissioner to 
sell the lands, and to pay to Tullia P. one-third of the pro- 
ceeds of those beyond Todd’s creek, and to Puss C. one- 
half of the proceeds of those on this side, they offering to 
account for the money arising from the former sale which 
was appropriated to their use ; also, an account for the rents. 

To this bill the purchasers of such lands were all made 
parties defendant. The pleas and answers set up the valid- 
ity of the decree under which the sale was made, insist 
ing that the complainants were properly represented by a 
duly appointed guardian ad litem ; that they were present 
at the sale under the aforesaid decree, knew what was going 
on, and did not object thereto ; that they ratified the sale 
by the receipt, through their regularly appointed guardian, 
of their proportion of the proceeds thereof, all of which 
was appropriated to their use. 

The jury found for the defendants. The complainants 
moved for a new trial upon the following, among other 
grounds: 

1st. Because the verdict was contrary to evidence and 
the principles of justice and equity. 

2d. Because the court erred in permitting Pye to testify 
as to what Mrs. Goodwyn (the widow of the testator) said 
to him on her death-bed about taking letters of administra- 
tion on the estate of her husband after her death. 
3d. Because the court erred in permitting said Pye to 
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testify that Mrs. Talmadge and Mrs. Ferguson requested 
him to administer, and that the former urged the sale of 
the lands. 

4th. Because the court erred in charging as follows: “If 
complainants were of sufficient age at the time of the sale to 
know their interests—to know that they were entitled to the 
lands under their father’s will—and knew they could not be 
sold under the will until all the children arrived at age or 
married, and if they knew that the decree under which the 
administrator sold was invalid as to them, and so knowing 
they stood by and knew that defendants, or those from 
whom they bought, were bidding for the land, and did not 
give notice of the invalidity of the decree as to them, then 
they would be estopped from now setting up the invalidity 
of the decree.” 

The motion was sustained and a new trial ordered ; where- 
upon defendants excepted. 

Bernier Pye having died after writ of error issued, Cyrus 
H. Sharp, his administrator, was made a party in this court 
in his stead. 


A. D. Hammonp; Speer & Srewarr; James S. Pinck- 
arD, for plaintiffs in error. 


Beck & Berxs; Lanter & Anperson, for defendants. 


Biecktey, Judge. 


The court granted anew trial. The general question for 
our decision is, whether there was an abuse of discretion in 
so doing.’ We need not examine all the grounds embraced 
in the motion. The ease is so emphatically a complication, 
that the court was quite justifiable in overhauling it by an- 
other trial. There was certainly error in the charge, so far 
as it recognized the possibility of estoppel upon the minors 
by the knowledge of their rights, with presence at or near 
the place of sale, and failure to make known their objections. 
There was no evidence that they knew their rights. We do 
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not know them now, after hearing all the argument made 
by the learned counsel upon them. Besides, had their 
knowledge been ever so perfect, all they were bound to 
communicate, on seeing their property about to be sold, was 
that it was their property under their father’s will. 9 Ga., 23. 
And this was already known. The purchasers knew it, for 
the sale was made under a decree which referred to the 
will and recognized their interest. If the minors had made 
the sale themselves, or expressly assented to it, and if the 
consideration had moved directly to them, they would not 
have been estopped to reclaim the land, on refunding to the 
purchasers the money received ; for it cannot de said to be 
an act of legal fraud for an infant to repudiate an agree- 
ment which, because of infancy, isnot binding. 19 @a., 22. 
Of course, if the sale was valid, apart from the consent or 
acquiescence of the minors, their failure to forbid it, with 
knowledge of their rights, would have nothing to do with 
the matter, and charging upon the subject at all was error. 
The jury may have found their verdict upon that charge, so 
that the real case may hever have been tried. We think it 
was error, moreover, to admit evidence of the wishes of the 
deceased executrix, and of other members of the family, as to 
who should succeed her in the administration, such evidence 
being irrelevant. Aiso, that it was error of the same kind 
to admit evidence that the adult sister of the minors, who 
subsequently became their guardian, urged a sale of the 
lands. She was one of the parties that joined in the ap- 
plication for the sale, and that being so, whether she urged 
the sale was of no consequence, though she afterwards be- 
came guardian. These errors as to evidence, were of no 
real importance, and we rule on them that they may not in- 
cumber the case hereafter. The real case lies in the two 
questions: Was the decree of sale void? and if so, inas- 
much as a regular guardian of the minors received under it 
all the proceeds to which her wards would have been entitled 
if the decree had been valid, can the wards recover the land 
without refunding as much money as went into their guard 
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ian’s hands, or can they recover by refunding so much only 
as came from their guardian to them, or was expended by 
her for their benefit? As there is to be another trial, we 
shall not attempt a decision of these questions. 

Upon the argument which we have heard, we are not pre- 
pared to take the case out of the hands of Judge Hall, and 
prevent him from trying it over. We doubt not that a 
thorough sifting of the authorities is needed, and none such 
has taken place in our presence. Was the decree void or 
valid? To answer this, it must be determined whether it is 
in the power of a court of chancery to decree a sale of realty, 
where the legal title is in an infant. What was the common 
law? Has that law been changed by statute in Georgia? If 
no direct change, has there been an indirect or consequential 
change resulting from putting personalty and realty upon 
the same footing as to distribution, ete. What is the effect 
of investing the ordinary with power to order the sale of 
lands belonging to infant wards? Is that power exclusive 
where the infant has a regular guardian, and does it exist at 
all where there is no regular guardian? Is the jurisdiction 
improper for the ordinary and proper for chancery, because 
the infant has not a clear, uncontingent title, but a title af- 
fected by the chances of survivorship, etc., and because there 
is a contingent remainder to unborn children? How is the 
power of chancery affected by the object for which the sale 
is ordered, whether for maintenance or change of invest- 
ment? Can the decree now in question be rested on the 
power of chancery to interfere in the administration of es- 
tates? Some of the sources of light as to the power of 
chancery over the estates of infants are 2 Story’s Eq., § 1357 ; 
2 White & Tudor’s Leading Cases in Equity, part 2d, p. 171; 
1 American L. C., 267; Tyler on Infancy, 296; 1 Fonb. Eq., 
88; Daniel’s Ch. Pr., “Infants” in the index; 3 Desaus., 
18, 22; 6 Hill, 415; 9 Dana, 526. 

If it should be ascertained that a court of equity in Geor- 
gia has power to convert an infant’s realty into personalty, 
either for maintenance or for the advantage of bettering the 
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investment, or for both purposes conjointly, then, was the 
power brought to bear by the means adopted in the instance 
before us? We could hold with certainty, that no bill was 
filed, because no subpeena was prayed for or issued. In 
‘equity practice, a bill without any defendant would be an 
anomaly. And only those persons are defendants against 
whom subpeena is prayed: Code, §4175; 5 Ga., 251. The 
so-called decree was rendered upon petition only. All the 
parties to it were on the same side. Two questions arise on 
this branch of the case: Could the court possess itself of 
the parties and the subject matter by petition? and, if so, 
was the appointment of the administrator as guardian ad 
litem for the infants void, so as, in fact, to leave them un- 


represented in the application? As to what may be done 
on petition, see Code, §§3100, 4221 ;3 Bro. C. C. 88, 500; 


2 Eden, 148. As to who is a ward of chancery, see 2 Story’s 
Eq., $1352. It would seem from the authorities that there 
is no substantial difference between a prochein ami and a 
guardian ad litem. The former denomination is usually 
applied when the representation is for an infant plaintiff, 
and the latter when it is for an infant defendant. But 
in either case, the representative of the infant is regarded 
as an officer of court: Story’s Eq. Pl., §§57, 58, note 2; 
1 Am. L. C., 263 to 267; 7M. & W., 400; 13 Zd., 640. In 2 
Edw. Ch. R., 113, one who was both a joint owner of the 
property and a creditor of the infant was allowed to act, he 
being a person of excellent character. Is there any real in- 
compatibility between the office of administrator and that 
of guardian for the legatees or devisees? When the court 
appointed the administrator guardian ad litem for the mi- 
nors, was he not thereby commissioned as guardian for the 
conduct of that proceeding, and did he not thenceforth act 
in the double character of party and officer of the court ! 
Doubtless it was an improper, an injudicious appointment, 
but was it therefore void? Itis desirable that further light 
be thrown on all these questions by the production of an- 
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thority, if authority can be found. Should it be held that 
the decree was void, the inquiry whether the minors must 
refund all the purchase money received under it by their 
guardian, or so much only as they have enjoyed the use of, 
will rise into importance. We know of no direct authority 
upon the point. Perhaps 9 Dana, 526, would tend to illus- 
trate it; and 46 Ga., 101, bears upon it. We may add that 
we do not see how any aid to the decree can be drawn from 
the act of 1865-6, embraced in section 4241 of the Code. 
That act seems not to enlarge the jurisdiction of equity. 
Neither does it appear to authorize more to be done by peti- 
tion than formerly. It relates only to rendering decrees, 
and is silent as to what steps are to be taken for instituting 
proceedings, and preparing the case for decree. Then, as 
to the matter of the decree, it must be necessary and legal. 
No new relief is provided for. What could be decreed in 
term may be decreed at chambers, on the conditions speci- 
fied in the act; but there is no attempt to confer larger 
powers to be exercised at chambers than.could, without the 
act, be exercised in term time. Finally, we may suggest 
what has occurred to us in reference to the danger, in the 
present state of the record, of a decree on the present. bill 
not being obligatory on the infants, if indeed they are still 
infants. Their guardian no longer represents them, she 
having been made by amendment a party defendant. There 
is a very loose appointment of a next friend on the terms 
of giving bond ; whether the terms were complied with, or 
the appointment accepted, does not appear. Then, by a last 
amendment, the husbands of the infants are made parties 
complainants in their character of husbands. Marriage 
formerly determined guardianship over females, for their 
fortunes passed to their husbands: 13 Ga., 467. But the 
law now being that women retain all their rights of prop- 
erty when they enter coverture, it is questionable whether 
a husband is any substitute for a guardian ad litem or pro- 
chein ami. If this litigation should reach a final decree, it 
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would be deplorable if, for the want of competent parties, 
no actual progress should have been made. 
Cited for plaintiffs in error: 53 Ga., 514; 13 Zb., 24, 467, 
73; 11 7b., 658; 14 7b. 539; 29 76. 219; 37 Jb.. 257; 
31 Jb., 601; 28 Ib., 353; 27 Ib., 167; 24 Tb., 434; 14 Zd., 
323; 13 Jb., 1; 11 7b., 294, 423. For defendants in error: 
1 Daniel’s Ch. Pr., 204 note, 206, 216, note ; Code, $1821 ; 
48 (/a., 648; 13 Ga., 24, 467, 478; acts 1865-6, p. 221. 
Judgment affirmed. 












WitiiaM Hone & Co. ef al., plaintiffs in error, vs. Jacos H. 
Moopy et al., defendants in error. 










Where the only verification of the bill for injunction and receiver is the 
affidavit of counsel, which fails to show that he knows any of the 
facts alleged of his own knowledge, but that all he swears is founded 
merely on his belief, this court will not reverse the judgment of the 
chancellor refusing the injunction and the appointment of a receiver. 

















Injunction and receiver. Practice in the Superior Court. 
Before Judge Harris. Appling County. At Chambers. 
April 25, 1877. 





Reported in the opinion. 









G. J. Corton; J. I. Carrer; G. B. Masry, by R. N. 


Exy, for plaintiffs in error. 







Joun D. Rumps, by brief, for defendants. 


Jackson, Judge. 










This was a bill praying for an injunction and the appoint- 
ment of a receiver. The chancellor declined to grant the 
prayer, and the complainants excepted. 

The sole verification of the facts alleged is the affidavit of 
the counsel for the complainants, which is in the words fol- 
lowing : . > 
46 
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“ Groxgia—Appling county. 

“In person appeared before me, B. D. Mobley, clerk of 
the superior court of Appling county, Georgia, G. B. Mabry, 
one of the solicitors for complainants in the foregoing bill, 
who, being duly sworn, deposes and says that the facts set 
forth in the foregoing bill, so far as they relate to his own 
act and deed are true, and so far as they relate to the acts 
and deeds of any other person or persons, he believes them 
true.” 

On inspecting the bill and examining the facts therein set 
out, it does not appear that the solicitor who made the above 
affidavit, was concerned in a single act or deed therein al- 
leged against the defendants thereto; so that he swears to no 
fact of his own knowledge, but all the allegations are only 
verified by his belief. 

The writ of injunction, in respect to the sale of property, 
(to enjoin which sale is the prayer of this bill,) is a harsh 
and strong proceeding ayainst the regular course of trade 
and the common right of the citizen, and it should never be 
granted except upon evidence satisfactory to the chancellor ; 
and the wresting of an estate from the regular course of ad- 
ministration, to place the effects of the intestate in the hands 
of a receiver, is equally harsh and, if there be any difference, 
is still more reluctantly done, and should never be done ex-- 
cept in a strong case, well verified. 36 Ga., 666. There 
was absolutely no evidence before the chancellor in this case 
except the mere belief of one of the complainants’ counsel, 
which may have been founded, for aught that this record 
discloses to the contrary, upon hearsay alone. The chancel- 
lor was right to refuse the application on this ground, and 
such being the case, it is unnecessary to examine the bill to 
see whether the facts therein alleged, if properly verified, 
would make a case for equitable interference. 

in the case of a motion to dissolve an injunction this rule 
is well settled. 3 Kelly, 435. 8 Ga. 197; 15 Zb., 533; 
19 7b., 277; 24 Lb., 636; 30 Zd., 931. 
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In 33 Ga., 138, it is true that the court rule that an aff- 
davit by one of the parties, in language like this, is sufficient ; 
but the party making the affidavit there was an active par- 
ticipant in the main transaction, and knew many facts as his 
own act and deed. 

In 37 Ga., 358, it was held that an executor, who had not 
participated in the transactions, and who swore from belief, 
could not verify the facts so as to procure an injunction ; 
and in 39 Ga., 139, it was held that a charge on information 
received from others was insufficient. 

See, also, 24 Ga., 406; 25 Jb., 629; 23 7b., 480; on ne 
exeats and on injunctions, 49 Ga., 81. The reason of the 
rule is sound. Any other rule would allow counsel to pro- 
cure an injunction for their clients on belief foended on 
mere rumor. 
Judgment affirmed. 




















Wii A. Rawson, plaintiff in error, vs. R. T. Greeory, 





defendant in error. 











. When a plaintiff in execution levies his fi. fa. on the personal prop- 
erty of the principal defendant therein, sufficient to satisfy the same, 
and without the consent of the surety, who is also a defendant 
therein, dismisses said levy, such an act is prima facie an injury to 
the surety, and it is incumbent on the plaintiff to show that it was 
not, either by proving that the property levied on was not the prop- 
erty of the principal defendant, or other facts going to show that the 
surety was not injured by the dismissal, either by increasing his 
risk, or exposing him to greater liability. 

2. An order setting aside a judgment because based on a slave debt, is 

a mere nullity, and, therefore, should not be admitted in evidence 

upon the trial of a claim arising upon a levy of the execution 

founded on such judgment. 



















Principal and security. Levy andsale. Judgments. Evi- 
dence. Before Cuartes F. Crisp, Esg., Judge pro hac vice. 
Webster Superior Court. March Adjourned Term, 1877. 






Reported in the opinion. 
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Aten Forr; J. L. Wimserty; T. H. Picxerr, for plain- 
tiff in error. 


W. A. Hawkins, for defendant. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found a verdict in favor of the 
claimant. The plaintiff made a motion for a new trial on 
the several grounds therein stated, which was overruled by 
the court, and the plaintiff excepted. It appears from the 
evidence in the record, that the plaintiff obtained a judg- 
ment in the superior court of Webster county on the 10th 
day of September, 1867, against Solomon J. Harrell as prin- 
cipal,and W. A. Gregory as indorser, for the sum of $1000.00 
principal, besides interest ; that an execution issued thereon, 
which was on the Ist day of February, 1875, levied by the 
sheriff of Stewart county on twelve packages of cotton as 
the property of W. A. Gregory, one of the defendants, 
which was claimed by R. T. Gregory as his property. 

On the trial the claimant offered in evidence a paper purport- 
ing to be a motion and judgment thereon, rendered by the 
superior court of Webster county at the September term 
thereof, 1869, upon the face of which it appeared that said 
judgment and execution were set aside, so far as the princi- 
pal, Solomon J. Harrell, was concerned, on the ground that 
the note on which said judgment was founded, was given 
for aslave, which paper the court admitted in evidence over 
the plaintiff's objections ; and that is one of the errors com- 
plained of. It also appears that on the 10th of November, 
1867, the plaintiff levied his 7. fu. on certain described 
lands and personal property (the latter being of sufficient 
value to have satisfied the ji. fa.), as the property of the 
principal defendant, S. J. Harrell; that afterwards, on the 
18th day of March, 1870, the levy on the aforesaid prop- 
erty was dismissed by the sheriff by order of the plaintiff's 











AUGUST TERM, 1877. 735 


Rawson vs. Gregory. 


attorney, it being recited therein that the property levied 
on was not subject to the fi. fa. It appears from the evi- 
dence that on the 25th of February, 1867, Solomon J. Har- 
rell and his wife executed to D. B. Harrell a mortgage on 
the property in controversy, to secure the payment of cer- 
tain promissory notes executed by S. J. Harrell arid his 
wife, amounting to the sum of $4,703.00, besides interest. 
It also appears that S. J. Harrell, on the 18th of Novem- 
ber, 1867, conveyed said property by deed to D. B. Harrell, 
his brother, in payment of a debt alleged to have been due 
to him by S. J. Harrell. The plaintiff's attorney testified 
that he was induced to make the levy on the property by 
the statements of John Harrell that it was subject, and that 
he knew all about it, ete.; that afterwards he denied know- 
ing anything about it, and as his testimony was relied on to 
make the property subject, and without it he could not make 
the levy productive, he therefore dismissed it. The court 
charged the jury, amongst other things, that: “If you be- 
lieve from the evidence, that in the year 1867 this fi. fa. 
was levied upon personal property of sufficient value to pay 
this debt, and that the property was the property of Solo- 
mon Harrell, the defendant, and that the plaintiff, without 
the consent of Gregory, dismissed said levy, then I charge you 
that that was such an act as discharged Gregory, the indorser, 
from all liability on said 7. fa., and you should find the 
property not subject. But if you believe that the property 
levied on by this fi. fa. in 1867, was not the property of 
Solomon Harrell, the defendant, and not subject to the lien 
of said fi. fa., and that said levy was dismissed by plaintiff, 
or his attorney, then that is a sufficient explanation of said 
dismissal as to prevent the same from amounting to an 
abandonment of said lien, and said act of dismissal does not 
release the lien of said f. fa. on the property now levied 
on, if said fi. fa. has any lien thereon.” The court further 
charged the jury: “If the plaintiff and the principal de- 
fendant, without the knowledge and consent of Gregory, 
the indorser, agreed to an order setting aside the judgment 
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against the defendant, Solomon Harrell, on the ground that 
the consideration of the debt was a slave or slaves, or if 
such order was taken with the knowledge of plaintiff or his 
counsel, and said plaintiff submitted to said order, the said 
Gregory having no notice thereof, that was an illegal order, 
and whether it was void or voidable, if the effect of it was 
to increase the risk of Gregory, or to expose him to greater 
liability, (and these facts you will determine under the evi- 
dence), then he, Gregory, is discharged from all liability, and 
you should find the property not subject.” 

1. The levy of an execution on the personal property of a 
defendant therein sufficient to pay the debt, which afterwards 
is dismissed by the plaintiff without the sale of the property, 
the mere fact of the dismissal of the levy by the plaintiff when 
shown to have been unproductive, does not destroy the lien 
of the plaintiff's judgment on the property of the defend- 
ant, and postpone the same in favor of junior judgment 
creditors of that same defendant, when the question of sure- 
tyship is not involved, and that was the ruling of this court 
in Ryan vs. Lieber, 30th Ga. Rep., 433, and in Rawson 
vs. Davis et al., 36th Ga. Rep., 511. The defendants in 
execution who are sureties, stand upon a different footing 
when a levy has been made on the personal property of 
their principal and dismissed by the plaintiff without their 
consent. The 2154th section of the Code declares, that 
“any act of the creditor, either before or after judgment 
against the principal, which injures the surety or increases 
his risk, or exposes him to greater liability, will discharge 
him.” When a plaintiff in 7. fa., therefore, levies it on 
the personal property of the principal defendant therein, 
sufficient to satisfy the same, and without the consent of 
the surety who is also a defendant therein, dismisses said 
levy, such an act is prima facie an injury to the surety, and 
it is incumbent on the plaintiff to show that it was not, either 
by showing that the property levied on was not the property 
of the principal defendant, or that the surety was not injured 
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by the dismissal of the levy, either by increasing his risk 
or exposing him to greater liability. 

2. The admission of the order of the court made in 1869, 
setting aside the judgment and execution as to S. J. Harrell, 
the principal defendant, was error. That order setting 
aside that judgment and execution, was a mere nullity ac- 
cording to the rulings of this court, and the counsel for the 
defendant in error did not rely upon it in his argument 
here, but it appears to have been relied upon before the 
jury in the court below, and a portion of the charge of the 
court was predicated upon that illegal evidence. Who can 
say that the jury did not release the surety upon that illegal 
evidence under the charge of the court, and find their ver- 
dict in favor of the claimant ?—the more especially as the 
jury may have believed from the evidence before them, 
that at the time the levy was made on the property on the 
10th of November, 1867, that D. B. Harrell had a mortgage 
lien thereon of older date than the plaintiff’s judgment, 
which would render tbe plaintiff's levy on the property 
wholly unproductive, and therefore the surety was not in- 
jured by the dismissal of thatlevy. There is no doubt from 
the evidence in the record, that at the time the levy was 
made, on the 10th of November, 1867, D. B. Harrell had 
a mortgage on the property to secure the payment of 
$4,703.00, besides interest, of older date than the plaintiff's 
judgment. Whether the jury found their verdict on the 
ground of the dismissal of that levy under the evidence, 
or whether they found their verdict on the ground of the 
illegal evidence which was admitted, under the charge of 
the court thereon, we do not know, and therefore we re- 
verse the judgment and order a new trial. 

Judgment reversed. 


ier 
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Mrvor Y. Grices, plaintiff in error, vs. Tux Stare or Gror- 
e1a, defendant in error. 


. The official minute of a witness’ testimony, before a committing 
magistrate is (where relevant) evidence against him, after the mag- 
istrate who presided and who made the minute has, in the case on 
trial, identified it as the original, and sworn to its correctness. 

. What a witness understood to be meant by certain motions of a 
wounded man, made while the latter was speechless and on the verge 
of unconsciousness, is not competent evidence, where the question 
assumes that something was meant, and where the understanding of 
the witness is sought;without either calling for his reasons or showing 
him specially qualified to interpret the motions referred to. 

3. A scientific expert, who has observed none of the facts for himself, 
should give his opinion on a hypothetical case similar to that before 
the jury, and not on the actual case as if he were a juror instead of 
a witness. 

. The charge of the court, taken as a whole, is substantially correct. 
Though not entirely faultless, it is free from material error, both in 
matter and tone. , 

. Such newly discovered evidence as the record sets forth, especially 
when no affidavit of the main witness is produced, is not cause for a 
new trial. 

. Where the evidence is circumstantial, and not plainly insufficient, 
the verdict should stand. Weighing the evidence and finding the 
truth in an obscure or doubtful case, is work that can usually be well 
done, best done, by a jury of the vicinage. 


Criminallaw. Evidence. Witness. Experts. New trial. 
Before Judge Porrte. Hancock Superior Court. April 
Term, 1877. 


An indictment was found against Minor Y. Griggs, W. R. 
Lovett and Columbus G. Barnes, charging them with the 
murder of. Hiram F. Rozier, alleged to have been committed 
on February 10, 1877. Griggs was placed on trial. He 
pleaded not guilty. 

The evidence for the prosecution presented, in substance, 
the following case: On the night of February 10th, 1877, 
(Saturday) between ten and eleven o’clock, Lovett was seen 
closing his store, in the town of Sparta. He walked with 
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one Stewart until they came to deceased’s store, where he 
stopped and went in. Shortly after ten o’clock the defend- 
ant, Long, Young, Jenkins and Barnes, were together in an 
up-stairs room, when Lovett came in and asked defendant 
how long it would be before he would be ready to go. De- 
fendant replied that he would be ready in a few minutes. 
Lovett said that he was in a hurry to go home. Defendant, 
Lovett, Harnes and Jenkins left together. Barnes came 
back at about 11 o’clock. There was nothing unusual in 
Lovat’s coming for defendant, he had frequently done so 
before. Deceased was seen standing in front of his store, 
locking the door, at between 10 and 11 o’clock. He hada 
lantern in his hand and a basket on his arm. He was seen 
to walk from his store door to the gate, and then to go in 
the direction of home. The witness, Gobert, who last saw 
deceased and testified to these facts, also stated that defend- 
ant, Lovett and Barnes were not present at the time; that 
it was impossible for these men to have come along at the 
time he was conversing with deceased without his seeing or 
hearing them ; that he was a little deaf; that he could not 
see how these men could have been fifteen or twenty steps 
behind him without his either seeing or hearing them, but, 
however, it might have happened ; that he might have seen 
them and might not. Newman slept up stairs in the corner 
of his house towards deceased’s, about 164 feet by measure- 
ment from the place on the ground where the lamp was 
broken and the blood found. He went to bed between 
9 and 10 o’clock that night. Was aroused by the sound as 
of a drunken man tumbling down, and of some one pulling 
him away. There was a silence for awhile, and then it 
seemed as if he was dragged back to the steps. After the 
fall, and before the dragging, he recognized the voice of de- 
fendant and Lovett. Was well acquainted with them 
and has no doubt but that he heard their voices. This was 
about 11 o’clock. In the morning an examination disclosed 
blood, and the place where a lamp was broken. There was 
blood from this spot to the steps; also blood leading in the 
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direction of deceased’s house. Some minutes after he heard 
defendant’s and Lovett’s voices, he heard others. Also 
heard groaning, but supposed it was by some drunken man 
who was in the hands of the marshal. Defendant was the 
marshal of the town. 

At the coroner’s inquest the defendant testified in sub- 
stance as follows: At about half past ten o’clock on 
Saturday night, the 10th inst., witness, Lovett and Barnes 
came down main street, in the town of Sparta. As we 
passed deceased’s store he stepped outand walked down the 
street towards his home. We stopped at Lovett’s store and 
had been there about five minutes when we heard a noise at 
the front door; knew it was some one in distress. Lovett 
opened the door and witness stepped into the doorway. 
Deceased stumbled in and fell into the arms of witness ; 
pulled witness by the lappel of his coat and pointed to- 
wards the baptist church. Witness, Lovett and Barnes 
went down the street with deceased. The latter made an 
effort to speak but could not do so. He led us to the place 
where he was struck, stopped, and made motions as if 
he wanted some one to go back to his store. Witness 
went. Deceased indicated by signs that he had been robbed ; 
did not indicate how many were engaged in the robbery 
and assault, nor whether white or black; the only wound 
witness saw was that over the left eye. 

Defendant’s testimony at the preliminary trial of M. O. 
Boddy, charged with the murder, was introduced, in sub- 
stance as follows: 

On Saturday night last, at about 10} o’clock, Lovett, 
Barnes and witness passed deceased’s store, going to Lov- 
ett’s. Deceased stepped out, locked his door, spoke to 
Barnes, and came on just behind us. His lantern was in his 
hand, and lit. Don’t know what else. We then went in 
Lovett’s store, etc., (same as before coroner). He (deceased) 
pulled ine by the lappel of my coat, and motioned down to- 
wards Mr. Newman’s shop. We stepped out of the door, 
when Lee Dago came up; Lovett caught hold of him and 
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asked him some questions. Deceased pulled Lovett away 
from Lee and motioned down the street again. Lovett and 
witness left Barnes to take care of deceased, and went to 
wake up his family. We returned towards him; when he 
came to the place where he was knocked down, he refused 
to go any further towards home. About this time Mr. E. A. 
Rozier (deceased’s adopted son) and Rev. H. J. Adams came 
up. Deceased gave signs that he had been robbed and 
his keys taken. He motioned for some of us to go to his 
store. His son started, but deceased indicated that he did 
not wish him to leave, but made motions which we under- 
stood to mean that Lovett or witness must go. I went, and 
ina few minutes Eddie (deceased’s son) came up, when we put 
another lock on the store, and returned. I asked deceased, 
at Lovett’s store, what direction his assailant went? He re- 
sponded by pointing down the street to the place where he 
was struck. I again asked him at Newman’s shop, when he 
responded by pointing towards town. 

Here the witness entered into a description of tracks 
found by him on the following Monday, leading from the 
place of the robbery. He stated that the peculiarity about 
this track was that it was very large, and the heel made 
rather deep indentations in the ground ; that it was a square 
toed, thick soled shoe or boot that made the track. It was 
11} or 114 inches long. 

Found the lantern which deceased carried broken; it 
seemed to be stamped; saw indentations made by a large 
tack on the metalic portion. Was present when Moneghan 
(detective) examined defendant’s boot. It had an incision 
in the center of the bottom of the sole, which contained 
something hard like glass or pebbles; handed my knife to 
Moneghan to take it out. It looked like a recent incission ; 
it could not have been made without the employment of 
considerable force. (Boot handed witness). Tracks testified 
to could have been made with this boot. The incision 
(pointing to the one testified about) was the only one which 
seemed probably to have been made by glass. A man stamp- 
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ing his foot on a lamp chimney need not make any cut at 
all, and would not necessarily make a number of them. 
Rev. H. J. Adams testified, amongst other things, that he 
first saw deceased on the night of the homicide, at Newman’s 
shop; defendant, Lovett and Ed. Rozier were present; did 
not see Lee Dago at first, but saw him soon after his arrival. 
Dr. A. F. Durham testified, in substance, as follows: Is 
a practicing physician ; was called on, in that capacity, to see 
deceased on the night he was struck. He died about twelve 
hours after he was wounded. There were four iujuries 
about his head and face. One was on the left brow, on the 
left parietal bone; one on the right parietal bone, one on 
the right temporal bone, and a slight abrasion on the left 
side of the face and nose. His death was caused by these 
injuries. Examined but one wound very carefully; that 
was on the left parietal bone. It was from two and a half 
to three inches long, one and a half to two inches wide, and 
oval in shape. I took out the bones, which came away in 
small pieces and fragments, showing that it was partially 
crushed. I recognize the bones shown me as those taken 
from the head of the deceased. The wound on the right 
parietal bone seemed to be similar in character to that de- 
scribed. Did not examine it so particularly, because the 
patient was in a dying condition. There was a depression 
about the wound on the temporal bone, but no appreciable 
break. There was a double-depressed fracture on the eye- 
brow ridge at point indicated by witness to the jury. In 
my opinion, the instrument inflicting the wounds must have 
been oval in shape, somewhat elastic in substance, or cov- 
ered with some smooth, elastic substance. In my opinion, 
it does not seem that a man wounded as was deceased, could 
have walked, without assistance, from Newman’s shop to 
Lovett’s grocery, and back again, in five minutes. No ar- 
gument has convinced me of this. It is mysterious to me 
how a man could walk at all with such wounds. Deceased 
was a spare man, rather delicately constituted. His con- 
stitution was somewhat dilapidated. Deceased, when wit- 
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ness saw him, was bloody about the face and hands; his 
clothing about the upper portion of his body was also 
bloody. After aman receives injuries of this character, the 
blood flows more freely immediately after the wounds are 
inflicted. Early on Sunday morning, when it was about 
light enough to see well, witness made an examination of 
the place of the homicide. There was blood from where 
fragments of glass were found to very near the door-steps. 
The blood appeared to have been dropped by a man stand- 
ing in the attitude of one bleeding at the nose. Examined 
from Newman’s shop to deceased’s house. There were signs 
of blood sufficient to trace a bleeding man. At same time 
I examined the pavement from Newman’s shop to Lovett’s 
grocery ; detected no blood on that examination. Exam- 
ined the stone steps and door at Lovett’s; found no sign of 
a drop of blood. A man wounded as was deceased, walk- 
ing from Newman’s shop to Lovett’s grocery, would have 
dropped some blood on the ground, if not obstructed. It 
is witness’ opinion that a man so wounded could not have 
fallen on another without leaving signs of blood on that 
person. It is my opinion that such injuries would have 
produced unconsciousness for awhile. It is one hundred 
and nineteen yards from Newman’s store to Lovett’s. When 
I reached deceased, he was unconscious. His limbs were 
more or less convulsed, or in a state of convulsion. He 
was unable to speak; his tongue was paralyzed. There is 
not any decided power of locomotion unless the party has 
pulse; a man cannot move much unless his blood is cireu- 
lating. It was the concussion and compression of the brain 
which caused the rupture of the blood-vessels. So far as I 
was able to ascertain, all the blood came from deceased’s 
nose. I judge that he was standing when he received the 
blow on his eye-brows. I think an oval-shaped “ billie ” 
might have inflicted the wounds. A sling-shot shaped like 
a guinea egg might have made them. It is possible that 
mental as well as physical reaction might have taken place 
between the time the wounds were inflicted and when I saw 
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deceased. If such reaction took place, it was followed by 
effusion of blood, which again produced unconsciousness. 
(Brass knuckles presented to witness.) Think the wound 
on the cheek may have been made with this instrument. 
The wound which broke the skull of the deceased was over 
the seat of an old wound which also fractured his skull. 

Dr. W. L. Alfriend, who made a superficial examination 
of the wounds, corroborated Dr. Durham as to the inability 
of deceased to have walked to Lovett’s grocery and back, af- 
ter having received them. 

Lee Dago testified, in substance, as follows: The first 
time witness saw defendant, Lovett and Barnes, with de- 
ceased, on the night of the homicide, was at Newman’s shop. 
I was coming from Mr. Pierce’s, and was on my way home. 
I did not meet any one between Lovett’s bar-room and New- 
man’s shop. It was impossible for me to have met any one 
in deceased’s condition without noticing it. Did not go with 
deceased at any time that night from Newman’s shop to 
Lovett’s. Did not see defendant, Lovett and Barnes come 
out of Lovett’s bar-room with deceased in the bloody condi- 
tion described. Defendant came along there as if coming 
from this part of town. He went round the steps, stooped 
down and said, “ Hiram, great God, what is the matter?” 

On the following Monday evening, defendant, standing in 
the door of Lovett’s bar-room, said to me: “ Lee, you say 
you did not come back with Mr. Rozier to Lovett’s bar. 
room?” I told him, “ Yes, I say so.” Then he abused me 
terribly, cursed me, and drove me off. I said, “ Mr. Griggs, 
I cannot say that and tell the truth, and I won’t say it.” He 
then came to me and said, “ You G—d d—d old drunken 
son of a b—h, if you dispute my word I will kill you.” 

Thomas A. Young, sworn: Saw defendant on the night 
of the homicide with Barnes and Lovett, at the Jatter’s bar- 
room, at about 12 o’clock. I bad been to deceased‘s house, 
and was returning to my room. Was sick from smelling 
blood, and stopped to get a drink of whisky. Noticed noth- 
ing strange in their manner. Remained five minutes or lon- 
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ger. Defendant came out with me, and stood and talked. 
He said that from some remarks made, he supposed that it 
was McCall who committed the crime; that he had been to 
his house that night and was not admitted. Went on to my 
room. Have met defendant several times since at business 
houses, and other places. On one occasion, the night before 
his arrest, at Long’s store, he insisted on my going and tak- 
ing a drink with him. It was raining, and he urged me to 
borrow an umbrella from Cothran & Watkin’s store, to go 
with him. Thought that a little singular. Other parties 
were with me when he asked me to go and get a drink. 

C. R. Jenkins testified, in substance, as follows: Was 
in the room with Long and others, when Lovett came 
for defendant, and accompanied them out. Defendant asked 
me to walk with him down town; we went down to Staser’s 
building. A negro dance was going on down there. Sup- 
pose defendant went there in capacity of marshal. Staser 
accompanied us. I walked with him, and thus became sepa- 
rated from defendant, Lovett and Barnes. About the time 
I was opposite Shiver’s store, they were turning the corner 
in the direction of deceased’s store. Saw nothing more of 
them until defendant reported to me that :deceased was hurt. 
At the time they passed deceased’s store it was a little after 10 
o’clock. They were going in the direction of Lovett’s. Saw 
nothing of deceased with a lantern when they passed. I was 
at O’Connor’s corner ; had a short talk with Staser there, and 
while we were standing Lee Dago passed. He was going in 
the direction of Lovett’s, same way that: defendant, Lovett 
and Barnes went. From this point I went to Staser’s cor- 
ner with Mr. Staser. On my return from there I saw some 
one crossing Spring street ; he came on to the sidewalk just be 
hind me, and when I got back to O’Connor’s corner, I saw it 
was Dr. Pendleton. Iwas at this last corner from one min- 
ute to a minute and a half, when defendant came and in- 
formed me of the injury to deceased. Not more than fifteen 
minutes had elapsed since I last saw him going in the direc- 
tion of Lovett’s; it might have been not more than ten. It 
is about the same distance from Shiver’s bar-room to O’Con- 
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nor’s corner that it is from the latter place to deceased’s 
store. Sawsplotches of blood on the right lappel of defend- 
ant’s overcoat on Monday morning after the homicide. Did 
not see deceased at all that night until after he was hurt. 

E. A. Rozier testified, amongst other things, as follows : 
When notified of the injury to his father, he went at once 
to Newman’s shop, where deceased was reclining on the 
steps; defendant, Barnes, Lovett and Lee Dago were there. 
Adams subsequently came up. Searched deceased’s pockets 
to see what was gone; pocket-book, with money and notes, 
pocket-knife, pistol, watch, tobacco and store key were all 
gone. I remarked that I had better go to the store to see 
about its security ; some one said to me that deceased was 
unwilling for me to leave, and consequently I sent defend- 
ant. Soon thereafter Dr. Pendleton came up; I then went 
to the store and found defendant and Jenkins standing there 
talking; all the money had been taken from the drawer. 
When I first reached deceased his face and hands were 
bloody; “he pulled off as if he did not want to go from 
there, and as if he would ward them off from him.” Found 
blood about there on the next morning. Examined at Lov- 
ett’s bar-room at about 11 o’clock. There was no blood 
either on the door or door-sill there. Deceased had about 
him when robbed from $100.00 to $150.00. Have seen de- 
fendant frequently with a police club, a stick from one and 
one-half to two feet long, rounded, smooth, and made of 
hard wood. Have also seen him with a walking stick. 
Neither defendant nor Lovett gave me any account that 
night of the fracas, or of the deceased’s going to Lovett’s bar- 
room that I remember. 

George S. Vardeman testified that he saw a pair of brass 
knuckles in the possession of the defendant some four weeks 
before the htmicide. 

J. B. Moneghan testified, in substance, as follows: Am 
a detective. About half-past eight o’clock on the Monday 
after the homicide, I reached Sparta. Saw defendant, who 
pointed out to me the place where deceased was knocked 
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down. Defendant then said he had to go over to attend the 
inquest as a witness. He pointed out the house where it 
was being held, and I said that as it was near they could 
eall him, and insisted upon his walking down to the lower 
corner of the square. He appeared anxious to leave me. 
Defendant stated that he, Lovett and Barnes, were going 
down the street together; that as they passed deceased’s 
door, he came out, locking the door, and spoke to Barnes 
about a sack of flour; that they walked on, deceased fol- 
lowing them about ten steps behind ; that they went into 
Lovett’s bar-room, deceased passing the door as they were 
shutting it; that within five minutes some one knocked at 
the door, and that he, defendant, said, “ My God! some one 
has hurt Jenkins ;” that he and Lovett ran to the door, and 
as it was opened deceased staggered in, blood gushing from 
his nose and mouth, and his hands bloody; that he, defend- 
ant, asked who had robbed him, and he pointed to his pocket, 
and in the direction of Newman's; that he, Lovett and 
Barnes, ran out of the door, and Lovett caught hold of Lee 
Dago’s coat and asked him why he had struck deceased ; 
that deceased followed them out of the bar-room, caught 
hold of Lovett and pulled him away from Lee, shaking his 
head ; that he and Lovett ran down the street past New- 
man’s shop. Here witness asked him if they ran by the 
place of the homicide without discovering the overcoat, hat, 
basket and lantern. He replied that they did. On witness’ 
remarking that two men could not run down the street 
abreast without striking some of these things, after reflec- 
tion, he replied that they ran one behind the other. That 
when they were opposite deceased’s house, Lovett notified 
the inmates, and as he was coming back to the opposite side 

of the street where defendant remained, Barnes called out 
to come back, that he had found the place: that they re- 

turned to Newman’s, where Barnes and deceased were. De- 

fendant showed me, on the day of my arrival, two or three 

drops of blood on the right lappel of his coat; he said that 

when deceased staggered in the door of Lovett’s bar-room, 
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he got it off his hands. Examined Lee Dago’s coat, but 
could find no blood on it. Defendant said that deceased 
walked back from Lovett’s to Newman’s, simply holding 
Barnes’ arm. Saw no blood on Barnes’ coat. Asked de- 
fendant one night, several days before his arrest, how many 
drops of blood he had told me there were on the steps at 
Lovett’s? He replied that he did not remember telling me 
about it. Asked him if it was five or six drops that he had 
told me. He replied that it was one or the other. He told 
me in Dr. Alfriend’s parlor that deceased was walking with 
his head bent over, as he came out of Lovett’s, to keep the 
blood from dropping on his clothes. He also stated three 
times, distinctly, that he, Lovett and Barnes, had not met 
on the night of the robbery, after the homicide, to talk the 
matter over and to compare notes; that they had not met at 
all on that night after the murder. Defendant showed me 
a note that had been sent to the post-office. It was addressed 
as follows: “ P. M.—Send at once to marshal Griggs or 
sheriff Jenkins.” It read thus: “ Had you not better look 
after Wixon?”’ Hs also showed mea note which had been 
shoved under Lovett’s door. It was as follows: “ Friend 
Dick,—Get out of the way at once. You are suspected. 
For God’s sake, do it at once. B.”’ Said he did not care a 
damn about the Wixon note, but would give $10.00 to find 
out who wrote the note to Lovett. After that, he asked me 
two or three times a day if I had found out who wrote this 
last note. On the Sunday before his arrest, he said he would 
give a G—d d—n sight more to find out who wrote to Lovett 
than to ascertain who killed deceased. For two or three days 
before his arrest he was very uneasy, and I could not get 
out of the sight of him, or of Lovett or Barnes. On the 
Monday night before the arrest on Tuesday, he was acting 
very disorderly; said that he could whip any G—d d—d 
man, white or black, who suspected him; that he was going 
to kill Lee if he said any more about not being back there 
where he said he was. On Tuesday morning he followed 
me around until a short time before his arrest. After his 
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arrest, he told me that his reason for following me was, that 
he intended to knock me down if I asked him another ques- 
tion about the Rozier matter; that he was going to whip or 
kill me any way before I got away from here ; that he knew 
I suspected him from the middle of the preceding week. 
Searched Lovett’s bar-room after the arrest, and found a 
pair of brass knuckles in the money-drawer. 

It was admitted that the warrant against Boddie was 
sworn out by Griggs, and that Boddie was discharged. 

Other evidence was introduced for the state, not deemed 
material. It was cumulative to the above. 

The testimony for the defense made, in substance, the fol- 
lowing case : 

Drs. Campbell and Geddings, physicians and surgeons, 
testified, from a description of deceased’s injuries, that in 
their opinion he could have walked from Newman’s to Lov- 
ett’s and back. 

Dr. H. L. Burt testified, in substance, as follows: Saw de- 
ceased on the morning after he was wounded. Lower part 
of left parietal bone, and the upper part of the temporal 
bone, were cut into many fragments. There was another 
wound on the right parietal bone from one and a half to 
one and three-quarter inches long. There was a slight de- 
pression. Deceased was in a comatose condition. Don’t 
think that the bones taken out were depressed upon the 
brain, because they were in such small fragments that none 
of them could have affected the brain to any considerable 
extent. The wound on his head caused his death by produe- 
ing compression of the brain. Thinks the deceased could 
have walked, after receiving the injuries, one hundred and 
nineteen yards and back. The compression of which de- 
ceased died was caused by coagulation of blood on the brain. 
Do not think that the brass knuckles exhibited could have 
made so extensive a wound as I found on the left side of the 
head. It is more probable that they may have made the 
wound on the right. There was no cutting of skin or con- 
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tusion. Think these instruments would have cut the skin 
or bruised it. 

Dr. P. T. Pendleton testified, in substance, as follows: 
Saw deceased at about 104 o’clock on the night he was in- 
jured. Defendant told me of the injury. When I arrived 
Mr. Adams and Lovett were trying to get deceased home, 
but he pulled away from them up towards the store. He 
was standing, supported by Lovett and Adams. He staggered 
back and set down on Newman’s steps. <A slight spasm 
came over him, and he laid down, resting his elbow on the 
steps. He had little or no pulse. In a few seconds the 
spasm seemed to pass off, and he rose up to an erect position, 
sitting on the steps. He groaned several times, and wiped 
the blood off his face and beard with his hands. I insisted 
on his going home, but he refused by shaking his head and 
waiving his hands towards his store. In a few minutes Ed. 
Rozier returned from the store and told him that it was se- 
eure. I then caught him by his arm, and told him to go 
home. With my assistance, helping him a little, he rose to 
his feet, and walked two or three steps. I had hold of his 
arm, but supported him very little. He seemed to give way 
in his back, and fell on me. Lovett, Lee Dago and I then 
carried him home. Saw Lee Dago soon after I arrived at 
the place of the robbery; he may have been there when I 
came up. He seemed to be very drunk. Deceased died 
from compression of the brain, caused by coagulated blood. 
I think deceased could have been conscious after he was in- 
jured, and that he was conscious. I think he could have 
walked one hundred and nineteen yards and back. Do not 
think the brass knuckles shown me would have produced 
the wounds which killed deceased. 

Other testimony was introduced, but is omitted as imma- 
terial here. 

The jury found the defendant guilty, but recommended 
him to mercy. 

The defendant moved for a new trial upon the following, 
among other grounds. 
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1. Because the verdict is contrary to law and to justice. 
2. Because the court erred in admitting in evidence the 
testimony of defendant, given in and reduced to writing on 
the preliminary trial of Boddie, charged with the murder of 
the deceased. 

Before the testimony referred to in this ground was admit- 
ted, Frank L. Little was sworn in reference thereto, who tes- 
tified as follows: I recognize the paper shown as my hand- 
writing. This is the testimony of M. Y. Griggs, given in 
before me as the judge of the county court, when Boddie 
was on preliminary trial for the murder of deceased. I re- 
duced his evidence to writing, and filed it with the clerk of 
the superior court. This is the brief of the evidence made 
by me. Don’t see any alteration in it. Think it was read 
over to the witness; that was my habit. Can’t recollect all 
of the testimony. The main facts I do remember. 

3. Because the court erred in refusing to allow defendant 
to prove by E. A. Rozier, one of the witnesses for the pros- 
ecution, “ what he understood deceased to mean by certain 
motions of his hands and head ?”’ described by witness. 

4. Because the court erred in refusing to allow defend- 
ant’s counsel to read over to Dr. H. F. Campbell the evi- 
dence of Dr. Durham, describing the wounds of deceased, 
and then to ask him, “if those facts be true, what would be 
his professional opinion about deceased’s consciousness, and 
ability to walk, immediately after receiving the wounds?” 
but required counsel to put only hypothetical cases to the 
witness. 

5. Because of newly discovered evidence detailed in the 
following affidavit : 

“ Srate or Grorera, Hancock county. 

“Personally appeared, A. Miller DuBose, attorney at 
law for M. Y. Griggs, who, on oath, says, that on or about 
May 25th 1877, one Alexander, of Augusta, Ga., informed 
him that one John Enwright, who, at the time the murder 
of Rozier was committed, was in Augusta, but now, and at 
the time the information reached him, in the state of Massa- 
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chusetts, as he believed, gave to him a full account of the 
murder of Rozier, stating that he had taken two men to 
the depot in Augusta, and that they invited him to go with 
them to sparta, but he declined ; that they were absent from 
Augusta from Friday before the murder until the Monday 
after; that they hid themselves in a box car, having no 
money and not wishing to be known; that they got off at a 
station near Sparta and laid in the woods twenty-four hours, 
and on Saturday night went into town and murdered and 
robbed Rozier; that the wounds were inflicted with an in- 
strument of which he gave a full description ; that the plan 
was all arranged a few weeks previous thereto by one of the 
men. That he had seen the pistol and the watch of Rozier, 
describing them to said Alexander, which description 
answers to that of the pistol and watch supposed to have 
been in deceased’s possession; that they took from him 
$140.00. That Enwright insisted that he, Alexander, should 
write a letter to the sheriff of Hancock county, or to Mrs. 
Rozier, or to the son, saying that if asuitable reward was 
offered the actual murderers would be discovered ; that he 
Alexander did write the letteras requested, and that such a 
letter was received by Mrs. Rozier. That Enwright re- 
mained in Augusta, tosee if a reward would be offered, and 
seeing none in the paper, he left, giving Alexander his 
name and telling him how to find his whereabouts, saying 
also, that if a reward was arranged so that he might pay 
his expenses and make something for his time, he would 
come and swear to what he knew and find the murderers 
and the property. That just before leaving the city of 
Augusta he came again to Alexander and urgently requested 
that he should attend to the matter, saying that the men 
had been frequently in Alexander’s store in Augusta, and 
that they had intended to kill him; that they were bad, 
wicked men, professional robbers, and he was afraid of 
them and wanted them out of the way. Deponent saw the 
handwriting and the name given to Alexander, and also dis- 
covered from George T. Barnes, Esq.; that such a man as 
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Enwright had been in Augusta with Barnum & Co.’s 
circus, he having foreclosed a lien upon the circus for him ; 
that the name and the handwriting signed to the affidavit 
to foreclose the lien are the same as that given to Alexander. 
Deponent has sought to find out the whereabouts of said 
Enwright, and has so far failed, but he trusts and believes 

that said Enwright will come without any process to the 

next term of court; that this information was received too 

late to get him here by the present term, but he hopes and 

believes he can get him here by the next term. That he is 
informed that one Smith, a conductor of the Macon and 
Augusta R. R. Co., put two men off the train the night 

before Rozier was killed, at or near Culverton, and that 

Milton Rachels, Spence Hathaway and others, saw two 
strangers walking, and seeming to wish to avoid being seen, 
going towards Culverton about one o’clock on the night 
deceased was killed; that this information about the con- 
ductor has come to the knowledge of deponent recently ; 
that Smith lives in this state, and can be brought here by 
the next court, this being the first term, and deponent not 
having had time to obtain this testimony at this term. 

Sworn to, ete. 

Defendant made the usual affidavit as to the testimony be- 
ing newly discovered, ete. 

Hathaway, Long and Reynolds made affidavit to the fol- 
lowing facts: On the night Rozier was killed, between the 
hours of twelve and one o’clock, they were returning from 
Corfield’s house, on Mason’s plantation, to Spence Hatha- 
way’s, walking on the track of the Macon and Augusta Rail 
road Company, in the direction of Sparta, when, about one 
quarter of a mile from, and east of, Culverton depot, they 
saw two men approaching them on said road, walking rap- 
idly, who left the track just before they met deponents, cir- 
cled around them, returning to the track after deponents 
had passed. They appeared to be tramps; were carrying 
bundles on their shoulders. 

Milton Rachels made affidavit to the effect that between 
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twelve and one o’clock, on the night deceased was killed, he 
saw, on the west side of Culverton depot, two men, strangers 
to him, rapidly walking down the track from the direction 
of Sparta; that they appeared to be tramps. 

In reference to the last ground of the motion, E. A. Rozier 
made affidavit to the following facts: In a few days after 
the homicide of his father he went to Augusta to endeavor 
to find out the murderers. Le was there shown a knife by 
a lieutenant of the police force, represented to have been 
taken from two tramps. It was not the knife which had 
been taken from his father. He also had a description given 
him by the chief of police, of a watch and pistol seen in the 
possession of said tramps. The description did not fit those 
taken from his father. 

The motion was overruled, and defendant excepted. 


B. H. Hit, Sr.; A. M. & C. S. DuBoss, for plaintiff in 


error. 


Sreazorn Reezss, solicitor general ; Gro. F. Pierce, for the 
state. 


Beck ey, Judge. 


The prisoner was convicted, and sentenced to the peniten- 
tiary for life, the evidence against him being circumstantial. 
His motion for a new trial was denied. No material error 
of law appears in the record, and the evidence was sufficient 
to warrant the verdict. For the facts of the case, consult the 
reporter's statement, and for the rulings of this court on the 
various points presented, see the head-notes hereto prefixed. 
The charge of the court should be read and construed as a 
whole. Some of its parts are not faultless, but taken alto- 
gether, we think it substantially correct. In a few places it 
offers rather more assistance to the jury in general reasoning 
than it ought. In contemplation of law, jurors are well 
skilled in practical logic. 56 Ga., 61; 58 7b., 36. 

Cited by counsel for prisoner: (minute of testimony) 
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Code, §4999 ; (motions—opinion of witness) Code, §3867; 6 
Ga., 324; 31 Lb., 424; 10 7b., 513; 12 Zb., 257; (experts) 
Code, §3868 ; (certainty—8th ground of motion for new 
trial) Code, §3749 ; 6 Ga., 284; (charge argumentative, etc., 
9th, 10th, 11th and 12th grounds of motion for new trial) 58 
Ga., 36; Code, §3715; (new evidence) Code, §§3716, 3718 ; 
31 Ga., 34; 34 7b.,565; 37 7b., 676; 46 Zb., 637; (verdict 
wrong) Code, §3749; 34 Ga., 342; 46 Zb., supra; 1 Stark. 
Ev., 575; 1 Gr. Ev., 13; 3 Zb., 29. 

Cited by the solicitor general: (certainty) 26 Ga., 633 ; 
1 Whar. Cr. Law, 732; 6 Ga., 276; 18 Zb., 265; 34 Jb., 
346 ; 38 7b., 295; 50 Lb.,514; 22 Lb., 235 ; (motions—opin- 
ion of witness) 6 Ga., 324; 10 7b., 518; 18 Zb., 194, 218, 
220; 38 7b., 205, 297; 47 7b., 528; (experts) 31 Ga., 424, 
468; (false account given by prisoner) Bur. on Cir. Ev., 
131, 132, 420; (verdict to stand) 49 Ga., 18. 
Judgment affirmed. 



















Joun I. Harr, Judge, for use, ete., plaintiff in error, vs. 
Extas Woottey ef al., defendants in error. 







An action against two survivors of three makers of a joint bond may 
be maintained, if the other maker be dead, and died insolvent, 
though the deceased maker was the principal and the two survivors 
the sureties on the bond, and though the bond was given by a trus- 
tee to manage a trust estate committed to his management by a court 
of chancery. 












Trustees. Bonds. Parties. Principal andsurety. Before 
Judge Hatt. Rockdale Superior Court. March Term, 1877. 









Suit was brought in the name of John I. Hall, judge of the 
Flint Circuit, for the use of T. W. Watkins, trustee, on the 
following bond: 
“ SratE or Grorcia—Newton county. 

“ We, Pleasant B. Jones, as principal, and Francis M. Nix 
and Elias Woolley, securities, acknowledge ourselves held 
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and firmly bound unto John J. Floyd, one of the judges of 
the superior courts of said state, (and thereby one of the 
chancellors of said state,) and his successors in office, in the 
sum of six thousand dollars, subject to the following condi- 
tions: The condition of the above obligation is as follows: 
Whereas, said Pleasant B. Jones has been appointed (upon 
the application of the cestui que trust) trustee for Nancy 
Watkins (wife of Bennett Watkins, of said county) and her 
children, to hold for the separate use of the said Nancy, to be 
equally divided between her children at her death, the fol- 
lowing property, to wit: One negro woman named Rena, 
and her child Sarah, and four hundred dollars; and also one 
equal share of the estate of Edward Nix, late of said county, 
it being one-eleventh part of said estate, after paying all the 
legacies bequeathed in the will of said Edward Nix. Now; 
should said Pleasant B. Jones well and truly do and perform 
all and singular the duties required of him as trustee as afore- 
said, agreeably to his appointment and such as the law 


charges to him, and also well and faithfully account of and 
concerning his said trust, then this obligation to be void, 
otherwise of full force. 
“This July 11, 1861. 
“ (Signed ] 


“ P. B. Jonss, [L.8.] 
“FF, M. Nix, [L.S8.] 
* Exr1as Woo ttety, [L.S.]” 


In addition to setting out the above obligation, the decla- 
ration alleged the following facts : 

Judge Hall was Judge Floyd’s successor. In 1873 Jones 
died intestate and insolvent; there is no representation of 
his estate. In 1874 Watkins was duly appointed and quali- 
tied as trustee. The bond sued on was broken in this : Jones 
received, as trustee, $2,500.00; but instead of applying it 
according to the trust, or making returns to the proper 
court, he kept it and applied it to his own use. Defendants 
refused to pay the sum so due. 

By amendment a further breach of the bond was alleged 
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in this: F. M. Nix, executor of Edward Nix, was indebted 
to Jones, as trustee, $3,500.00, with interest from 1860, that 
amount being due for the use of the cestui que trust under 
the will of Edward Nix, deceased, in 1859. Jones failed 
and neglected to collect such debt, and it has never been col- 
lected, being so lost to the cestui que trusts, to the injury, 
ete. 

On demurrer, the declaration was dismissed for non-join- 
der of Jones or his representative, and plaintiff excepted. 


J. W. B. Summers ; W. R. Sransetx; A. B. Sums, for plain- 


tiff in error. 


Crark & Pacer, for defendants. 


JACKSON, Judge. 


This was a demurrer to adeclaration. A suit was brought 
in the name of John I. Hall, chancellor, for the use of 
Watkins, trustee, against the defendants, who were joint 
makers of a bond given by themselves and one Pleasant B. 
Jones to indemnify certain cestwi que trusts if said Jones 
mismanaged a trust estate confided to him by a former 
chancellor. The declaration alleged that Jones was dead 
and died insolvent, and was brought against the survivors. 
The court sustained a demurrer to the declaration and dis- 
missed the action; the plaintiff excepted, and the question 
is, was the suit maintainable against the survivors. 

At common law, where one maker died the others could 
be sued, and that without stating the death of the other 
maker. 1 Chitty, 43; 15 Wendell, 318. 

If so why could not this suit be maintained when the 
allegation is that the other maker is not only dead but died 
insolvent? We see no reason why not. 

It can make no difference that one was in reality the 
principal and the others the sureties; nor that it wasa 
trustee’s bond so far as we can see. It was payable to the 
chancellor, but if his name was used to go intoa common 
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law court we can see no objection, especially when the 
same officer is the common law judge and the chancellor as 
with us in Georgia. 

It is implied in our Code that such suit may be main- 
tained. See Code, §$3444, 3386. There is nothing in 54 Ga., 
537, nor in 57 Ga., 68, nor in any other Georgia case that 
we are aware of, which contravenes this ruling. 

The reason why such an action could not be maintained 
before statute against the sureties on administrators’, ex- 
ecutors’, and guardians’ bonds was the necessity of showing 
devastavit and getting judgment against the represent- 
ative first under the old law, but that rule does not now, and 
never did, apply to a trustee’s bond like this is. 

The statute was necessary as to that class of trustees, ex- 
ecutors, ete,, ete., but not as to this class. Hence no men- 
tion is made of trustees in general. 

Besides, no man is forced into equity if he can get along 
at law. Code, $5082. 

Judgment reversed. 


Joun H. FeErauson, plaintiff in error, vs. A. J. Harpy e¢ al., 
administrators, defendants in error. 


Where rented land, upon which there was a growing crop, was sold un- 
der an execution against the landlord, and the tenant evicted, the 
consideration of the rent note given to such landlord failed; if the 
tenant re-entered under the purchaser at such sale, the right to col- 
lect the rent was in the latter. 


Landlord and tenant. Levy and sale. Before Judge 
Hatt. Upson Superior Court. May Term, 1877. 


Reported in the decision. 
J. A. Corren, for plaintiff in error. 


J. Y. Auten, for defendants. 
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Warner, Chief Justice. 







The plaintiffs, as the administrators of Charles V. Collier, 
sued out a distress warrant against Ferguson for rent before 
the note given therefor was due, on the ground alleged 
therein, that the tenant was seeking to remove his goods 
from the premises, as provided by the 2285th section of the 
Code. The defendant filed his counter affidavit, in which 
he alleged that the land for which the plaintiffs claim their 
rent in their distress warrant, was levied on and sold by the 
sheriff of Upson county, on the first Tuesday in July, 1875, 
by virtue of a fi. fa. againsteplaintiffs’ intestate, which issued 
on a judgment dated 3d of November, 1862, before the crop 
thereon was matured, and that he had been dispossessed and 
evicted from the land by due process of law, and that no 
part of the rent due therefor was due by the defendant to 
the plaintiffs. On the trial of the issue thus formed, the 
jury, under the charge of the court, found a verdict in favor 
of the plaintiffs for the amount of the rent note. The de- 
fendant made a motion for a new trial on the several grounds 
therein stated, which was overruled, and the defendant ex- 
cepted. 

It appears from the evidence in the record, that the land 
was sold by the sheriff as, alleged by the defendant in his 
counter-affidavit, and was purchased by Allen. The sheriff 
dispossessed the defendant as the tenant of the plaintiffs in 
the distress warrant, and put Allen, the purchaser at the 
sheriff's sale, in possession of the land, and then the defend- 
ant attorned to him as his landlord and paid the rent for that 
year to him, by delivering to him cotton for that purpose, 
which was the removal of goods from the premises com- 
plained of by the plaintiffs in the distress warrant. 

The court charged the jury, amongst other things, “that 
Allen, the purchaser at the sheriff’s sale, purchased the inter- 
est only of the estate of Collier. If defendant rented the 
land for standing rent, a fixed sum of money, for which he 
gave his note, then the administrators of Collier had no in- 
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terest in the crop, but the crop belonged to defendant, the 
tenant of the administrators, and Allen, by his purchase, got 
no part of the crop ; his purchasing the land gave him no title 
to the rent note, and he could not claim rent of the defend- 
ant; that the payment of rent by defendant to Allen is no 
protection against the claim of plaintiffs.” 

Whilst it is true that the crop on the land may have 
belonged to the defendant who planted it, and that Allen 
got no title to the rent note by his purchase of the land, 
still the question remains as to who was entitled to receive 
the rent of the land in view of the facts of the case? The 
consideration for which the rént note was given totally 
failed as between the defendant and the plaintiffs in the dis- 
tress warrant, in consequence of the defendant having been 
turned out of the possession of the land under the sheriff's 
sale by legal process. The crop on the land which had been 
planted had not matured at the time of the sale, and its 
future growth and maturity was to be on the land of Allen, 
the purchaser thereof, who purchased all the title and 
interest of the plaintiffs in the distress warrant to receive 
rent for the land—in other words, the right of the plaintiffs 
in the distress warrant to recover the rent of the land for 
the year it was sold, as set forth in the record, passed to the 
purchaser of the land as was ruted by this court in P7tts vs. 
Hendrix, 6 Ga. R., 452. The charge of the court, there- 
fore, was error. 

Let the judgment of the court below be reversed. 


James T.. Moore e¢ al., plaintiffs in error, vs. M.A.E.R. 
Hit e¢ al., defendants in error. 


1. Where a vendee holding bond for titles with the purchase money 
partially paid, has, by equitable plea to an action of ejectment fora 
part of the premises brought against him by the vendor, litigated the 
vendor’s right to collect the balance, and the right has been estab- 
lished by decree in that litigation, and execution has been issued 
and levied accordingly, injunction will not be granted to restrain 
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the collection, the bill alleging no material fact additional to the 
facts which were, or might have been, set up by the plea. 

. Where interpleader is sought, the case made should not only be 
appropriate, but the bill should be filed before either claimant of the 
fund has had his right thereto established by judgment. 

. When a deed conveying land is executed out of this state, it may 
be attested by a judge of a court of record who is clerk of his own 
court, and he may, as clerk, certify under the seal of the court to 
his attestation as judge. 

. Where a bill for injunction is multifarious by reason of joining 
complainants whose titles to relief are wholly disconnected, and to 
whom the mode and measure of relief, beyond injunction, would 
not be dependent on the same facts, a denial of the injunction is 
not error, 

. For a contract and the defendant’s inability to comply with it, to be 
a ground for injunction, the date and terms of the contract ought to 
appear. 


Injunction. Equity. Res adjudicata. Interpleader. 
Deeds. Evidence. Multifariousness. Before Judge Under- 
wood. Floyd County. At Chambers. November Sth, 
1877. 


Report unnecessary. 


Hamitton Yancey; J. Branuam, by brief, for plaintiffs 
in error. 


Wricut & Fraruerston, for defendants. 


Bieck.ey, Judge. 


1. Mrs. Hill sold land to Moore, giving bond for titles. The 
purchase money being only partially paid, litigation took 
place between them, which resulted in a decree in her favor 
against him for the balance. Injunction is now prayed for 
to restrain the collection of that decree by a sale of the land 
under execution. But no equity is alleged-in the bill which 
was not, or should not have been, set up and urged in the 
prior litigation. No good reason is apparent why the con- 
troversy should not be treated as finally terminated. 58 
Ga., 388, 293. 
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2. In so far as the bill seeks to coerce interpleading be- 
tween adverse claimants, it comes too late to benefit Mdore. 
He should not have waited until Mrs. Hill, one of the 
claimants, had recovered judgment. 56 Ga., 534. 

3. The deed filed by Mrs. Hill before levying upon the 
land was executed in Florida, attested by a judge of a 
court of record in that state, and the judge, as clerk of his 
own court, certified to the attestation under the seal of 
the court. This mode of authenticating the attestation is 
objected to as insufficient. The same person was both judge 
and clerk. This being the case, the terms of our statute 
were literally complied with. Code, $2706. 

4. Besides Moore, there are two other complainants in 
the bill, to wit: Hargrove and Malcom, both of whom 
unite with him in the prayers for interpleader, injunction and 
general relief. Their grievance is that one of the lots pur- 
chased by Moore from Mrs. Hill is in possession of Mal- 
com under a bond for titles from Hargrove, who has pur- 
chased the same from Mrs. Hill, and that she has not made 
a title to Hargrove and cannot make him a good title. It 
does not appear whether Hargrove’s purchase took place 
before Moore’s or afterwards, and no connection whatever 
between the two purchases or the two purchasers is alleged. 
The transactions seem quite distinct, and why both matters 
are brought together in the same bill is wholly unexplained. 
The bill is thus multifarious (2 Helly, 419; 5 @a., 573) and 
for that reason, were there no other, the injunction was 


properly denied. 
5. A further conclusive reason against any injunction be- 


ing granted at the instance of Hargrove and Malcom is, 

that the contract of purchase by Hargrove is not set out. 

‘Neither its date nor any of its terms are stated. No price 

is specified, no terms of payment, no undertaking to make 

a title, nothing but the bald generality that he purchased. 
Judgment affirmed. 
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Jesse M. Burtz, plaintiff in error, vs. W. G. Rosinson & 
Company, defendants in error. 


Land set apart by the assignee to the bankrupt as exempt, does not vest 
in the wife and family of the bankrupt, but the title remains in him 
until the state law is complied with, and the property is set apart as 
a homestead under that law. 


Bankrupt. Homestead. Before Judge Wrieur. Mitchell 
Superior Court. May Term, 1877. 


An execution in favor of Robinson & Co. was levied upon 
certain land as the property of Burtz, the defendant in 7. fa. 
He claimed it for his family, as having been set apart to him 
asa homestead by the United States district court for the 
southern district of Georgia, under the bankrupt law of the 
United States. The issue thus made was submitted to the 
court without the intervention of a jury. 

The evidence showed that the defendant in 7. fa. had been 
adjudicated a bankrupt, and that the land levied on had been 
set apart by his assignee as a homestead. It was admitted 
that the debt upon which the homestead was based, had been 
contracted since the adoption of the constitution of 1868, 
and that no homestead had been set apart in the courts of 
the state under the state law. 

The court held the property subject, and claimant ex- 
cepted. 


W. C. McCat1, by brief, for plaintiff in error. 
L. P. D. Warren; James H. Spence, for defendants. 
Jackson, Judge. 


The single question made in this case is, whether land set 
apart by the assignee in bankruptcy for the bankrupt, can be 
afterwards treated as the sole property of the bankrupt with- 
out respect to any homestead rights acquired by the bank- 
rupt proceedings, the said land never having been ad- 

48 
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measured, and platted, and recorded according to the state 

law. The property is subject to a judgment rendered after 

the bankruptcy, if no homestead has been set apart under 

the state law. 55 Ga., 581; 56 7b., 559; 57 Zb., 349. 
Judgment affirmed. 


Tuomas A. Prrts, plaintiff in error, vs. Tue SrarE or Gror- 
eta, defendant in error. 


Where, in a criminal case, a certiorari was sued out without any affida- 
vit that petitioner had not had a fair trial, and that he had been 
wrongfully and illegally convicted, this court will not interfere with 
the judgment of the superior court affirming the decision of the tri- 
bunal of inferior jurisdiction. 


Criminal law. Certiorari. Practice in the Superior 
Court. Before Judge Hatt. Newton Superior Court. 
March Term, 1877. 


Report unnecessary. 


Emmerr Womack, for plaintiff in error. 


F. D. Dismvuxz, solicitor general, by J. 8S. Boynton, for the 
state. 


Warner, Chief Justice. 


This case came before the court below on a writ of cer- 
tiorart from the county court of Newton county, to reverse 
the judgment of that court finding the plaintiff in certiorari 
guilty of “keeping open a tippling house on the Sabbath 
day,” the defendant having waived a trial bya jury. After 
considering the petition for certiorari, and the answer of 
the county judge thereto, the court overruled the same, and 
affirmed the judgment of the county court. Whereupon 
the plaintiff in certiorari excepted. 

The grounds upon which the court overruled the certi- 
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orari and affirmed the judgment of the county court do not 
appear. It may have been on the ground that the certio- 
rari was improvidently granted for the want of the proper 
affidavit, as required by the 302d section of the Code, 
which provides “that no writ of certiorari shall be granted 
in a criminal case, unless the accused shall have first filed 
his affidavit setting forth that he has not had a fair trial, and 
that he has been wrongly and illegally convicted.” There 
is no such affidavit of the accused to be found in the record. 
From the facts, as disclosed in the record before us, it would 
have been eminently proper that the accused should have 
made the affidavit required by the statute before further 
troubling the courts with his case ; and his having failed to 
do so was a good ground for affirming the judgment of the 
county court. 
Let the judgment of the court below be affirmed. 


Davin Apams e¢ al., trustees, plaintiffs in error, vs. Tue 
Mayor anp Councit oF THE Crry or Rome, defendant in 
error. 


. Where the charter of a city confers on the mayor and council power 
to make all contracts, in their corporate capacity, which they may 
deem necessary for the welfare of the city and declares them capable 
in law to purchase, hold, receive, enjoy, possess and retain to them 
and their successors, for the use and benefit of the city, in perpetuity, 
or for any term of years, any estate, or estates, real or personal, 
lands, tenements, hereditaments of what kind or nature soever, within 
the limits of the city, and to sell, alien, exchange or lease the same, 
or any part thereof, or convey the same, or any part thereof, in any 
way whatsoever, the mayor and council, after completing the erec- 
tion of corporate water-works, within the city, with the proceeds 
of municipal bonds, lawfully issued and negotiated to raise money 
for that purpose, may make a valid contract of mortgage upon such 
water-works to secure payment of the outstanding bonds, principal 
and interest. 

. Though the bonds were issued under a special act of the general as- 
sembly, which declared all the property within the city, real and per- 
sonal, subject to taxation, pro rata, for the payment of the interest 
and the redemption of the bonds, and gave the mayor and coun- 
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cil authority to levy and collect, in addition to the general tax, a suf- 
ficient annual tax, not exceeding one-half of one per cent., to meet 
tre interest as it fell due, and provide a sinking fund, which should 
finally extinguish and discharge the principal, and though the hold- 
ers of the bonds received them with no other express provision for 
payment than this act afforded, the mayor and council were not con- 
fined to an exercise of the taxing power as a means of liquidation, 
but might, in virtue of the broad powers granted in the charter, de- 
vote thereto, by contract of mortgage or sale, the water-works them- 
selves. 

Because the special act required, as a condition precedent to issuing 
the bonds, a consent vote by a majority of the qualified voters of the 
city, it would not follow that any vote of the citizens would be nec- 
essary to enable the mayor and council to execute the mortgage. 

. From the existence of the power to mortgage, and its due exercise, 
the right to foreclose on a breach of the condition, is a necessary le- 
gal consequence; but, for good cause shown by answer in the nature 
of equitable plea, it might be competent to so mould the order of 
sale as not to precipitate a disposition of the property for arrearages 
of interest merely, without affording reasonable time for raising an 
adequate fund by taxation, in the mode authorized by the special act 
under which the bonds were issued. 


Municipal corporations. Mortgage. Powers. Bonds. 
Tax. Before Judge Unperwoop. Floyd Superior Court. 
January Adjourned Term, 1877. 


Adams and J. W. Bones, as trustees, filed their petition 
for the foreclosure of. a mortgage given by the mayor and 
council of the city of Rome, on the water-works in that 
city, to secure the payment of certain bonds and the cou- 
pons thereto attached. Default in the payment of the 
interest had been made, and this proceeding was instituted 
under a request from certain bondholders, by the trustees 
under the mortgage. Rule nész issued, and in answer 
thereto the respondent set up the following objections : 

1. Because the bonds and coupons sought to be secured 
were issued without authority of law, and contrary to the 
provisions of the act of September 28th, 1870, under which 
it is claimed they were issued, in this, that a sanction of a 
majority of the qualified voters of Rome was never obtained. 
On the 5th day of November, 1870, when the matter was 
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referred to a vote of citizens, there were not less than four 
hundred qualified voters in Rome, only one hundred and 
eighteen of whom voted—ninety-six for, and twenty-two 
against the proposition, as will appear by reference to the 
report of the managers of said election, entered upon the 
minutes of council. For this reason respondent says that 
said bonds and coupons are null and void, and the city not 
liable thereon. 

2. Because the property embraced in the mortgage consists 
alone of what is known and described therein as Zhe Rome 
City Water- Works, built by the city at great expense, under 
the provisions of its charter, for the purpose of protecting 
the property of its citizens from loss and destruction by fire, 
and also for the promotion and preservation of the health 
of the people residing in its limits, all of which purposés 
were, in the opinion of the council, necessary to the general 
good of the city, and eminently secured in the construction 
of the water-works, and all of which would be seriously en- 
dangered, if not totally defeated, by a sale and wresting 
them from the control of the city authorities. For this 
reason respondent says that this property was not, and is not 
the proper subject of a mortgage, nor of a sale under the 
foreclosure thereof. 

3. Because even if the bonds and coupons were properly 
issued, and constitute a valid debt against the city, the 
mayor and council could not make a valid sale, nor create 
alien by mortgage, without the sanction of a majority of 
the qualified voters of the city, or at least without the ap- 
proval of a majority voting at an election ordered for that 
purpose ; the same authority was necessary to justify a sale 
of the property, or the creation uf the lien, which was re- 
quired to authorize the construction of the works. 

4, Because the public interest would be greatly preju- 
diced by a sale under the foreclosure, and the property 
seriously sacrificed at a price far below its value-in view 
of the purpose for which constructed by the city; and it 
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would contravene a public policy which looks to the pro- 
motion of a publie interest. 

5. Because the general laws of the land, and the particu- 
lar law under which it is claimed these bonds and coupons 
were issued, prescribe a different mode of enforcing the 
collection of these debts, to-wit: by taxation, through the 
municipal officers of the city. The means thus offered and 
secured to bondholders are ample for this purpose, and no 
other means can be resorted to. For this reason respond- 
ent denies the authority of this court to entertain jurisdic- 
tion in this proceeding. 

To this answer petitioners demurred. The demurrer was 


overruled, and they excepted. 
The petition and rule nzsi were then dismissed, and they 


again excepted. 
















O. A. Locurane; Surra & Brannam; E. A. Anaier; 
Hamutton Yancey, for plaintiffs in error. 






Avexanper & Wric#t, for defendant. 






Burcktey, Judge. 






1. Touching the power to contract and to acquire and 
dispose of property, the charter of the city of Rome has the 
extent indicated in the first head-note of this opinion. See 
acts of 1847, §§5 and 13, pamph. pp. 51, 52, 53. No further 
legislation was needed to enable the mayor and council, in 
their discretion, to have water-works erected. So it was 
ruled by this court in 28 Ga., 50. In 19 76., 471, an un- 
limited power to contract, granted to the mayor and council 
of Columbus, was decided to be sufficient to warrant the cor- 
poration in paying its debts by parting with railroad stock of 
which the city was owner. In the power to contract without 
limitation. a power to make sale of the corporate property for 
the payment of debts was thought to be included. A mort- 
gage is not a higher class of contract than a sale, but rather, 
if any difference, a lower class. We can entertain no doubt 
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that a contract of mortgage may be made under a grant of 
power to the mayorand council to make ali contracts which 
they may deem for the welfare of the city. Besides this, 
there is an express authority to “ sell, alien, exchange, lease, 
convey in any manner whatsoever.” If the power to sell 
and convey stood alone it would probably comprehend the 
power to mortgage. 2 Kelly, 404; 3 P. Wms., 9; and 
see 1 Watts, 385. It was argued that some restriction on 
the powers of the mayor and council to dispose of the public 
property ought to be considered as implied from the nature 
of the property, and from the necessities of the public to 
be served by its use. Doubtless there is such an implied 
restriction, but its range is, and ought to be, exceedingly 
limited. The general rule is, that the mayor and council 
shall exercise their discretion as to what the city of Rome 
shall hold or not hold as a part of its corporate property. 
So, too, in respect to when its ownership shall begin and 
when it shall cease. An exception would prevail as to those 
things which are, by universal usage, common to all cities, 
such as the public streets, and as to those things, if any, 
which the particular corporation may be required by statute 
to have permanently. To have and keep water-works for 
the use uf the city has not been made obligatory upon the 
mayor and council of Rome. The mayor and council could 
establish them at pleasure and discontinue or dispose of 
them at pleasure. Water-works are, in that city, upon the 
footing of ordinary corporate property, and as subject to the 
discretion of the mayor and council in respect to sale or 
mortgage, as would be a single cistern for water-supply, a 
fire-engine, a market-house, a public park or a city-hall. 
It might be very unwise and improvident to part with any of 
these with or without a view of supplying their places with 
others of like kind; but when the same charter that confers 
power to acquire property, confers power also to sell, 
alien, exchange or lease the same, or any part thereof, or 
convey the same, orany part thereof, in any way whatsoever, 
and to make all contracts deemed necessary for the welfare 
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of the city, it is difficult to deny the power of disposition 
without at the same time denying the power of acquisition. 

2. Though the charter of the city of Rome, as we have 
seen, was broad enough to empower the mayor and council 
to erect water-works, a special act of the legislature was 
passed in 1870, (pamph. p. 475) authorizing the issue of 
municipal bonds to raise money with which to pay for 
them, on condition that a majority of the qualifield voters 
of the city should, at an election held for the purpose, vote 
in favor of the measure. To engage the credit of the city 
even by negotiable bonds, a special act, in addition to the 
broad terms of the charter, was perhaps unnecessary. 52 
Ga., 621. Compare 45 Jb., 323; 19 Wall., 468. Still, the 
special act was passed, and under it the bonds were issued 
and negotiated. With the proceeds of the bonds the water- 
works were paid for. The holders of bonds received them 
without other express security than that afforded by the 
provisions of the special act. These provisions were, in sub- 
stance, that all the property within the city, real and per- 
sonal, should be subject to taxation, pro rata, for the pay- 
ment of the interest and the redemption of the bonds, and 
the mayor and council were authorized to levy and collect, 
in addition to the general tax, a sufficient annual tax, not 
exceeding one-half of one per cent., to meet the interest as 
it fell due, and provide a sinking fund for the final ex- 
tinguishment and discharge of the principal. It is argued in 
behalf of the city, that the means of liquidation thus provided 
for by law are exclusive, and that, for that reason, the mayor 
and council could not devote the water-works, or any other 
property, to the payment of the interest or to the discharge 
of the principal of the bonds. We think otherwise. The 
special act was not intended, as it seems to us, to narrow or 
cut down the charter in respect to the power of disposing 
of the corporate property, or of applying the same to the 
corporate indebtedness by any contract deemed by the 
mayor and council necessary for the welfare of the city. 
Since this case was decided, the supreme court of the 
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United States, in The United States vs. The County Court of 
Clark county, has made a decision bearing in some degree 
on the subject. 

3. A further point made in behalf of the city is, that as 
the special act of 1870 required a consent vote by a majority 
of the qualified voters, as a condition precedent to issuing 
the bonds, a similar vote, cr at least some vote of the citi- 
zens, would be necessary to enable the mayor and council to 
mortgage the water-works. We cannot discern any connec- 
tion between the proposed conclusion and the premises from 
which it is sought to be drawn. 

4, A supposed difficulty is urged in respect to enforcing 
legal process against municipal property by levy and sale. 
It may be conceded that a general judgment upon the bonds 
or the coupons could not be thus enforced, for the reason 
that what property the city should retain, and what devote 
to the payment of its debts, is not a matter to be determined 
by a levying officer, or even by a court, but only by the 
mayor and council. In the case of a mortgage, however, this 
high prerogative issin fact,exercised by the mayor and council. 
In executing the mortgage, the property on which it ope- 
rates is deliberately set apart and consecrated to the payment. 
of the debt or debts secured. From the power to mortgage 
and its due exercise, the right to have a judgment of fore- 
closure, on breach of the condition, follows as a legal conse- 
quence. Code, §$3962, 3968. A most vain and empty 
thing would be a mortgage without any means of bringing 
the property to sale. We will not say that the court, for 
good cause shown by answer in the nature of equitable plea, 
could not mould the order of sale so as not to precipitate a 
sale for arrearages of interest without affording reasonable 
time for raising, by taxation in the mode authorized by the 
special act, an adequate fund for clearing arrearages and 
keeping down accruing interest. There was, however, no 
answer presenting equitable matters in the case. In our 
opinion the court erred in refusing to grant a rule absolute 
and in dismissing the petition. 
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Cited by counsel for the mortgagees: (Validity of the 
bonds) 52 Ga., 621; 57 Zb., 370; 18 Amer. R., 253 ; Dillon 
on Municipal Bonds, passim ; (power to mortgage) Charter 
of Rome, § 5; 28 Ga., 50; 2 Coldwell, 645 ; 15 Iowa, 394 ; 
31 Penn., 183 ; 21 How., 424; 17 Barb., 378; 15 Zd., 238; 3 
Camp., 238, 242: City of Memphis vs. Fisher, Law and Eq. 
Reporter, May 12, 1877; 43 IIl., 424; 1 Rawle, 131 ; 6 Am. 
Law, 413; Sugden on Pow., Ist Amer. ed., 478 ; Powell on 
Mort., ed. of 1828, pp. 81, 82, 161; 6 Texas, 102; Kent’s 
Com., mar. p. 148; 2 Kelly, 383; Cooley C. L., 240 to 
253; 3 Hill, 531; 2 Denio, 433; 3 MeL., 580; 15 Barb., 
238; 64 N. C., 218, 225; 2 Cal., 524; 4 7b., 127, 193; 5 
Lb., 306; (levy and sale) 15 Cal., 586: 6 La.,572; (eumula- 
tive remedy) 12 Conn., 528; 5 Cowen, 165 ; 13 Maine, 371 ; 
58 Ga., 534 

Cited by counsel for mortgagor: (Taxation exclusive—no 
power to mortgage) Dillon M. C., $§273, 653, 686-7, 784; 1 
Term R., 118; 6 Rich. Law., 404; 9 Wend., 571; 6 Ind., 
403, 249; 4 Ib., 485; 7 Tb., 35; 9 Td., 283; 43 Penn., 400; 
20 Cal., 102, 108-9; 35 Mo., 341; 2 Dutch., 398; 6 Mass., 
40; 24 Miss., 243; 3 Head, 596; 15 Wis., 37; 16 7d., 288; 
5 Ohio, 520; 9 Ham., 543; 4 Ohio, 685 ; 2 Porter, 296; 37 
How. Pr. R., 158-9 ; (trust—no power to mortgage) acts of 
1870, pp. 485-6; Dillon M. C., §§64, 65, 93, 94, 381, 396, 
444 to 447, 614, 615, 727-37; 3 B. Mon., 440; 7 Zb., 681; 
8 Dana, 50; 16 Barb., 107; 17 Wall., 328; (levy and sale) 
Her. on Ex., §§364-5 ; Freem. on Ex., 126; 28 Pa., 210; 60 
Ib., 27; 36 7b., 126; 1 La. An., 485; 7 Zb., 148; 27 Vt., 
71; 23 Zb., 93; 12 Ind., 620; 25 TI, 595; 31 N. Y., 164; 
64 N. C., 224; 15 Cal., 530; 24 7d, 585; 36 Jd., 220; 21 
Tb., 668 ; 11 Mo., 59; 18 74., 277; 24 How., 383 ; 19 Wall., 
660 ; 37 How. Pr. R., 499; 10 Cal., 405, 410; 8 70., 57, 58; 
34 6.,290-1; 15 Ga., 309; 28 7d., 50. 

Judgment reversed. 
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Cuartes C. Harpwick, plaintiff in error, vs. Jesse M. 
Burtz, defendant in error. 






The special lien for fertilizers, under section 1978 of the Code, may be 
created before the crop is planted; the general rule in respect to 
sales or mortgages of crops does not apply to such special lien. 













Lien. Fertilizers. Before Judge Wricut. Mitchell 
Superior Court. May Term, 1877. 









Hardwick foreclosed against Burtz a lien for fertilizers, 
and had the execution based thereon levied upon certain 
cotton as the property of the defendant. The latter filed 
an affidavit that the article sold was worthless. The lien 
was dated May 10th, 1873, and covered the crops for that 
year, and every subsequent year until payment was made. 

The evidence showed that the fertilizer was placed in the 
ground as other farmers apply it ; that some was rolled with 
the cotton seed, and some drilled; that the cotton was not 
planted until some time in April. 

The court charged the jury, amongst other things, as fol- 
lows: “ Before a lien can be available to a party, it must be 
made upon something in existence A lien given upon 
cotton before it is planted is worthless, and so a lien given 
upon a crop. The plaintiff must identify the crop upon 
which the levy was made. He could not seize any property 
unless the lien covered it, and you must be satisfied that 
this is the cotton levied on, and that it was planted before 
the lien was given.” 

The jury found for the defendant. The plaintiff moved 
for a new trial because of error in the aforesaid charge. It 
was refused, and he excepted. 

























Davis & Lyon, by brief, for plaintiff in error. 


W. C. McCatt, by brief, for defendant. 
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Howell vs. Glover. 
Jackson, Judge. 


The only question made in this case, is whether the special 
lien for fertilizers, created by §1978 of the Code, is subject 
to the rule that a sale or mortgage cannot be made of an 
unplanted crop. We think not; because it is necessary to 
fertilize before the crop is planted, and the statute would be 
robbed of all its beneficial results if so construed. 

Judgment reversed. 


ArcuipaLp Howe t, plaintiff in error, vs. J. B. Guover, de- 


fendant in error. 


No issuable defense is required to be filed on oath in an an action ex 
contractu in the justice court. Therefore none is required in such 
case when carried by appeal to the superior court, and judgment will 
only be entered upon a verdict rendered. 


Practice. Jurisdiction. Justice Courts. Appeals. Be- 
fore Judge Lester. Cobb Superior Court. March Term, 
1877. 


Reported in the decision. 
Irwin, McCriatcuy & Irwny, for plaintiff in error. 
W. T. & W. J. Winn, for defendant. 

Warner, Chief Justice. 


This case came before the court below on an appeal from 
a justice court. The plaintiff sued the defendant on a prom- 
issory note for $100.00, with interest at the rate of 12 per 
cent. per annum. There being no defense, the justice gave 
judgment for the plaintiff for the amount of the note. The 
defendant entered an appeal to the superior court. When 
the case was called in the superior court, there not having 
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been any issuable defense filed on oath, either in the justice 
court or in the superior court, and it having been made to 
appear to the satisfaction of the court that the appeal was 
frivolous and intended for delay only, the court rendered 
judgment for the principal of the note, with interest, and 
twenty per cent. damages for a frivolous appeal intended 
for delay only. The plaintiff made a motion for a new trial 
on the several grounds therein stated, which was overruled 
by the court, and the defendant excepted. 

The main ground of error insisted on here, was that the 
court rendered judgment for the twenty per cent. damages 
without the intervention of a jury. How is an appeal from 
a justice court to the superior court to be tried? The 3630th 
section of the Code declares that all appeals to the superior 
court shall be tried by a spectal jury, at the first term after 
the appeal has been entered, unless good cause be shown for 
continuance. But it is insisted that the court may render a 
judgment for damages in an appeal case from a justice 
court, when there has been no issuable defense filed on oath, 
under the provisions of the 3631st section of the Code and 
the acts of 1868, without the intervention of a jury. 
By the constitution of 1868, there can be no appeal from 
the decision of a justice of the peace to a jury, except as 
therein provided, but it is therein provided that in cases 
where the sum claimed is more than fifty dollars, there may 
be an appeal to the superior court, under such regulations as 
may be prescribed by law, and the Code prescribes, as we 
have already shown, that all appeals to the superior court 
shall be tried by a special jury, thereby securing the right of 
trial by jury in all cases in which the sum claimed is more 
than fifty dollars. We are not aware of any law in this state 
which requires a defendant in a justice court to make oath 
to his issuable defense in that court before he can avail him- 
self of it,and why should that restriction be imposed on him 
in the appellate court? By what authority is he required to 
make an oath to his issuable defense in the appellate court, 
which he was not required to do in the justice court? In 
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order to preserve the right of trial by jury, as contemplated 
by the constitution, the safer and better rule, in our judg- 
ment, is to hold that the trial of appeal cases from a justice 
court in the superior court, including the facts which will au- 
thorize the assessment of damages, should be tried by a spe- 
cial jury, and not by the court, and that is the interpretation 
which we give to the existing law of the state applicable to 
that question. 
Let the judgment of the court below be reversed. 


Marian J. Ranvotpn, plaintiff in error, vs. Ropert A. 
F.Lemina, defendant in error. 


. Accommodation indorser of a note payable, on its face, at a char- 
tered bank, has a right to assume that it is intended for negotiation 
at such bank, unless otherwise informed, and is entitled to notice of 
non-payment. 

. Prepayment and acceptance of interest to a given time, on a note 
past due, is evidence of a contract for indulgence until the time has 
expired; and if no stipulation to the contrary appears, an uncondi- 
tional contract will arise by implication. 


Negotiable instruments. Banks. Evidence. Contracts. 
Interest. Before Judge Gisson. Richmond Superior 
Court. October Adjourned Term, 1877. 


Mariah J. Randolph brought complaint against E. P. 
Clayton & Company, as makers, and Robert A. Fleming, as 
indorser, on a note dated September 18th, 1873, due sixty 
days after date, for $1,516.07, with interest at 13 per cent. 
per annum, payable at the Georgia Railroad and Banking 
Company, with the following credit thereon: “ Received 
on the within note, $229.93, interest due to November 18th, 
1874.” To this action Fleming pleaded as follows: 

1. The general issue. 

2. That the note sued on was not presented for payment, 
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nor payment thereof demanded, at the Georgia Railroad 
and Banking Company on the day when the same was due, 
nor any notice of the non-payment of said note given to 
this defendant. 

3. That after the maturity of said note, to-wit: on the 
20th of October, 1874, or on a day between that and the 3d 
of November, 1874, the plaintiff, in consideration of the 
payment of interest in advance, agreed with the makers 
to extend the time of payment until the 18th of Novem- 
ber, 1874, all of which was without the knowledge or con- 
sent of this defendant, who was simply an accommodation 
indorser. 

4. That when said note was about to mature, the makers 
requested the plaintiff to send the same to the Georgia Rail- 
road bank, at Augusta, where it was payable, stating that it 
would be paid, said makers being then solvent, which re- 
quest the plaintiff did not regard, choosing rather to hold 
the note and receive interest thereon at a high rate; that 
they did so hold such note until the makers failed ; that all 
of this was without the knowledge or consent of this de- 
fendant, who supposed the note had been paid at maturity. 

The case was submitted to the court upon the following 
facts: There was neither a demand of payment, nor notice 
of non-payment given to the indorser. There was no evi- 
dence other than what is afforded by the face of the note, 
of any intention to negotiate, or to offer the note at any 
bank for discount. It could be proven, if such evidence 
were admissible, that there was no such intention on the 
part of plaintiff or of Clayton & Co., but that nothing was 
said to the indorser on that subject. He indorsed the note 
on the request of the makers, and did not inquire, nor was 
he told, whether it was meant to be negotiated at bank or 
not. The note was given for an amount of money which 
was in the hands of Clayton & Company as plaintiff's fac- 
tors from the sale of her cotton, but this fact was not known 
to the indorser. At the time the note matured, the makers 
were paying all demands as presented. They have since 
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become insolvent, and have gone through bankruptcy. The 
credit on the note was made on November 4th, 1874. This 
payment was made at the request of plaintiff, and nothing 
was said either as to agreeing not to sue for any time what- 
ever, nor as to reserving a right to sue. That question was 
not mentioned by either party. The indorser had supposed 
the note was paid until a short time before this suit was 
commenced. No one, however, had told him it was paid; 
it was only his supposition from the circumstances. 

The court held the indorser not liable, and to this judg- 
ment plaintiff excepted. 


R. Toomss; D. M. Dubose, for plaintiff in error. 
W. H. Hort; J. Ganant, for defendant. 
Breckey, Judge. 


1. It is conceded that the note, on its face, was payable at 
a chartered bank, and that the indorser was an accommoda- 
tion indorser. He was not informed, nor did he have reason 
to believe, that the note was not to be negotiated at the 
bank where it was payable. A purpose or intention to 
negotiate it there was inferable from the writing itself. 9 
Ga. 305-6. As to parol evidence on such a question, see 4 
Ga. 106; 30 Zb., 271 ; 52 Lb., 131 ; and compare these with 
28 Ga., 177. Theindorser had a right to expect notice, and 
was entitled to have it. Code, $2781. 

2. After the note became due, interest was accepted by 
the payee from the makers for a short period in advance. 
In the absence of express stipulation (and none took place) 
a contract for indulgence arose by implication, and the 
indorser was thus discharged. 37 Ga. 384. 

Cited by counsel : (notice) Code §§2781, 2151, 3808;4 Ga., 
106;9 Zb., 305; 28 Lb. 177; 30 L6., 271; 33 Zd., 491 ; 
52 1b., 181; 44 Zb., 63; 46 Zbd., 14;53 7b., 493; (interest 
in advance—indulgence) Code, §2154; 37 Ga., 384; 46 
Ib., 422; 3 Rich., 121; Holt N. P. 84. 

Judgment affirmed. 
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R. L. Curistoruer e al., plaintiffs in error, vs. P. F. 
Wi.tiaMs, executrix, defendant in error. 


. When section 1969 of the Code is complied with, the title passes to 
realty so that no homestead can be taken therein to defeat the security 
which that title gives the creditor for his debt; and the wife’s 
joinder in the deed with the husband, is sufficient proof of the con- 
sent of the wife to the husband’s deed. 

. Parol evidence is admissible to show knowledge in the wife that the 
object of the conveyance was to secure the debt. 


Title. Homestead. Husband and wife. Evidence. 
Debtor and creditor. Before Judge Bucuanan. Troup 
Superior Court. May term, 1877. 


To the report in the opinion, it is only necessary to add 
that the jury found the property subject; claimants made 
a motion for a new trial, which was overruled, and they ex- 
cepted. 


Bieuam & Wurraker, for plaintiffs in error. 
Sprerer & Speer, for defendant. 


Jackson, Judge. 


This was a claim case arising under our homestead law, 
and section 1969 of the Code, which authorizes the passing 
of titles to land to secure a debt where the wife consents. 

Christopher owed Williams for money loaned, for which 
he had mortgaged the land levied on. Williams was dis- 
satisfied with that security, and Christopher and wife make 
a deed to Williams to the land, who gave bond back to 
Christopher for titles when the debt was paid. Williams died 
leaving a will and his wife executrix, who, judgment being 
had on the debt, had the land levied on after making a 
deed thereto to Christopher under the statute. 

It was claimed by Christopher, who, after the deed in 
1874 to Williams to secure the debt, took out a homestead 
in 1875. 


1. Some points were made on the levy, and the affidavit 
49 
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before levy, under section 2028 of the Code, but they were 
properly overruled by the court, and the question came up 
squarely on the title made under the act of 1871, Code, section 
1969, to secure debts by passing title to land. The point 
is settled in this court. The question arose in 54 @a., 
529, and it was held then that the title passed to secure 
the debt, and that no formal private examination of the 
wife to procure her consent was necessary. 

It arose again in 55 Ga., 691, and then it was ruled that 
land conveyed by absolute deed, with consent of wife, to 
secure a debt, passed title, and neither the debtor nor his 
family could defeat the debt by homestead. So in 55 @a., 
412, the same point is ruled, and the two remedies are both 
approved, either suit in ejectment for the land, or the 
creditor may pursue the remedy given in section 1970. So 
in 57 Ga., 601, it was held that the title passed and the 
debtor could not take homestead in the land, though the 
wife did not consent, he having no wife. 

In the case now before us the wife did consent, and in 
writing. She signed the deed with her husband, and thereby 
consented in the most solemn form to its being made. In 
the case in 54 Ga., 529, it was held that her consent, attested 
only by her husband, was sufficient ; if so, surely her signa- 
ture to the deed, in the presence of the witnesses, is ample. 

2. A point was made that parol evidence was inadmissible 
to show the wife’s knowledge that the deed was made to se- 
eure a debt. In 54 Ga., 529, it is questioned whether the 
fact must not affirmatively appear that she knew the deed 
was made to secure the debt, but there is no question made 
that it is necessary to have the proof in writing. We see no 
reason why that proof may not be in parol. 

There is nothing in the statute which prohibits such proof, 
and the case in 54 Ga., 529, rested altogether on parol evi- 
dence to show that there was any debt at all to be secured. 

On the whole, we think the questions made in this case 
are all settled by previous adjudications, and the judgment 
must be affirmed. 
Judgment affirmed. 
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McLendon, adm’, ¢¢ al. vs. McLendon et al. 







Wutey McLenpon, administrator, et. a/., plaintiffs in error, 
vs. Marrua McLenpoy, et al., defendants in error. 






There being no judgment overruling the motion for new trial set 
forth in the transcript of the record, to which exception was taken, 
an affirmance results by operation of law. This omission is not cured 
by a statement in the bill of exceptions that such judgment was ren- 
dered. 








Practice in the Supreme Court. August Term, 1877. 






Report unnecessary. 


Joun T. CLarke; Guerry & Saunpers ; Simmons & Pick- 
ett, for plaintiffs in error. 











Parks & Parks, by Jackson & Lumpkin; L. C. Hoye; 
W. G. Cartieper, for defendants. 







Warner, Chief Justice. 





The plaintiffs brought their action against the defendants 
on an administrator’s bond, to recover their distributive 
share of their deceased father’s estate, which the plaintiffs 
alleged the administrator had wasted, and refused to account 
to them therefor. The administrator and the other defend- 
ants pleaded plene administravit. Upon the trial of that 
issue, the jury found a verdict for the plaintiffs for the sum 
of $415.90. The defendants made a motion for a new trial 
on several grounds, as is shown by the record to which the 
bill of exceptions refers, antl at the November term of the 
court, 1876, as it appears in the record, an order was granted 
to show cause why said motion for a new trial should not be 
granted as prayed for. The bill of exceptions states, that 
“ After argument had, the court overruled said motion for a 
new trial, provided the plaintiff would write off one-sixth of 
said verdict, to which defendants excepted.” There is no 
judgment of the court in the record overruling the motion for 
a new trial upon the terms as stated in the bill of exceptions, 
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or showing that it has been overruled at all, and for aught that 
appears in the record, the motion for a new trial in the case 
is still pending in the court below, and such is the legal pre- 
sumption, when, as in this case, the clerk certifies that the 
transcript of the record is a true and correct transcript 
of the entire record and proceedings had in the superior 
court in said case. As was said by this court in Zrayn- 
ham vs. Perry & Denton, 57 Ga. Lep., 530, “ Whoever 
becomes a plaintiff in-error undertakes to produce in this 
court a judgment, and to prove it erroneous by the record 
and the law applicable thereto.” The plaintiffs in error in 
this case have failed to produce any judgment in the record 
from the court below, of which they complain in their bill 
of exceptions, which this court can reverse, therefore the 
judgment of the court below, whatever it may have been, 
by operation of law, stands aftirmed. 
Judgment affirmed. 


Tue Sournern Star Correr Lieutnine Rop Company, 
plaintiff in error, vs. Cicero C. CLEGHoRN, administrator, 
‘defendant in error. 


In the distribution of the estate of a deceased attorney at law among 
creditors, a claim for money collected by him professionally and 
never paid over to his client, is not entitled to rank as a debt due 
by the deceased ‘‘as trustee having had actual possession, control 
and management of the trust property.” 


‘Administrators and executors. Attorneysat law. Trusts. 
Before Judge Underwood. Chattooga Superior Court. 
March Term, 1877. 


Plaintiff brought complaint against Cleghorn, as adminis- 
trator of Dunlap Scott, deceased, for $135.50, principal, 
with interest, alleged to have been collected by the intestate 
as an attorney at law for plaintiff. The facts were not dis- 
puted, and the sole question made by the pleadings, was 
whether such claim ranked as a trust debt, in the distrib- 
ution of the estate, under par. 4, §2533 of Code, thus taking 
precedence of mortgages and judgments. 
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The court held to the contrary and plaintiff excepted. 
C. A. Tuornwe tt, for plaintiff in error. 

ALExANDER & Waricut, for defendant. 

Buiecktey, Judge. 


The question is, whether an attorney at law who has col- 
lected money for a client, professionally, and retains it, is a 
trustee having actual possession, control and management 
of the trust property? It would be an undue strain upon 
sections 2338 and 2533, par. 4, of the Code, to hold that he is. 
The safer and better construction is, that these sections con- 
template trustees proper—those in whom title is vested in 
trust for other persons, and whose duty it is to make returns 
to the ordinary under section 2324. See acts of 1853-4, 
pp. 70, 71. An attorney’s possession of the money of his 
client, is more like that of a mere agent or bailee. It would 
be deviating from the ordinary use of language to call the 
client’s money trust property; and the sole duty of the 
attorney, in respect to it, isto pay it over. He has no right 
to control and manage it as a trustee in possession. In this 
regard, his powers do not extend beyond those of an attor- 
ney in fact appointed to collect ; and the latter is not a 
technical trustee. 12 Ga.,9. Prior to the Code, the rank 
of a claim against a deceased attorney at law, for money 
collected in his life-time, was on a par with bonds or other 
obligations. 14 Ga., 379. We think it has not been ad- 
vanced. If it has, all deposits and bailments (where con- 
version has followed) have undergone a similar advance- 
ment, for, in a general sense, they are all trusts. 8 G@a., 
102. 

Cited by counsel for plaintiff : Code §§2338, 2533 par. 4, 
2308-9, 2317 ;47 N. Y. 547; 1 Zb., 402 ; Story’s Eq., §$1195, 
1196; 13 Am. R., 281; 42 Texas, 1; Smith vs. McClendon, 
this term; 47 N. Y., 547; 54 Ga., 464, top of the page ; 38 
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Tb., 99; 10 Zb., 548 ; 53 7b. 425; 17 Td., 456 ; 54 7d., 234; 
6 7b., 524; 1 Aelly, 271. 

Cited by counsel for defendant: Cobb’s Dig., 287, 288 ; 
acts of 1853-4, pp. 70, 71; Code of 1865, §2496; Irwin’s 
Code, $2494; Code of 1873, §2533; Bouvier’s Dic., “Trus- 
tee ;” 38 Ga., 89. 

Judgment affirmed. 





Avaustus Tuomas, plaintiff in error, vs. THe Srate oF 
GeroreiA, defendant in error. 


. An order to ‘“‘ pay this man” is the equivalent of an order to pay to 
bearer, and an indictment for forgery may be predicated thereon, 
even though it be not dated. 

. The offense need only be set forth in the language of the Code, or so 
plainly that the nature of the offense may be readily understood by 
the jury. 

. Forging and uttering forged paper, being grades of the same offense, 
may be joined in the same count. 

. Where the order was directed to ‘‘ Mr. Smith,” and the indictment 
charged its forgery and utterance with intent to defraud Joseph 
Smith, a merchant on McDonough street, evidence that it was pre- 
sented at his store was properly admitted. 

. Writing acknowledged by the defendant to have been done by him. 
was admissible for comparison with the forged order. 

. Good character is only available as a defense in doubtful cases 

. The nature of the instrument forged being in question, there was no 
error in charging $4451 of the Code, in regard to the forgery of in- 
struments not previously provided for. 

. The verdict is supported by the evidence. 


Criminal law. Forgery. Evidence. Indictments. Charge 
of Court. Before Judge Unperwoop. Fulton Superior 
Court. April Term, 1877. 


Thomas was indicted for forgery. The body of the in- 
dictment was as follows: “Did fraudulently and falsely 
make, forge and counterfeit an order on Mr. Smith, meaning 
Joseph Smith, a merchant of the county and state aforesaid, 
doing business on McDonough street, in the city of Atlanta, 
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which order is in the words and figures, as follows, to-wit : 
‘Mr. Smith, will you please pay this man $2.50 and charge 
to me. Signed, Mrs. Rockenbore,’ with intent then and there 
to defraud the said Joseph Smith, and did utter and publish 
as true the said forged and counterfeit order with intent to 
defraud the said Joseph Smith, knowing the same to have 
been falsely and fraudulently made, forged and counter- 
feited.” 

Defendant demurred to the indictment generally, and also 
on special grounds, to-wit : 

(1.) Because the order was not one calculated to deceive a 
person of ordinary discretion. 

(2.) Because it was not dated. 

(3.) Because of the want of any allegation that the order 
was issued, or purported to have been issued, by Mrs. Rock- 
enbore. 

(4.) Because the terms of the order—“ pay to thes man ”— 
were sufficient to put the payee on inquiry as to its posses- 
sion, and in themselves to prevent any deception or fraud. 

(5.) Because forging and uttering were joined in the in- 
dictment. 

The demurrer was overruled. The jury found a verdict 
of guilty. Defendant moved for a new trial on the follow- 
ing, among other grounds : 

(1.) Because the verdict was contrary to law, contrary to 
the evidence, and to the charge of the court. 

(2.) Because the court allowed Mc Waters, a witness for 
the state, to testify, over objections of defendant’s counsel, 
that the order directed to “ Mr. Smith” was presented at 
the store of Mr. Joseph Smith, on McDonough street. 

(3.) Because the court admitted in evidence, over objec- 
tions of defendant’s counsel, an envelope on which was writ- 
ing which one of the witnesses swore defendant stated had 

‘been done by him. 

(4.) Because, after charging, at defendant’s request, that if 
the jury had a reasonable doubt of the identity of the offender 
and the prisoner, coupled with his good character, and the 
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time that had elapsed between the offense and the arrest, 
they should acquit ; the court added the following qualifica- 
tion: “that good character was available only in doubtful 
cases.” 

(5.) Because the court charged $4451 of the Code. 

The motion was overruled, and defendant excepted. 


E. A. Anater; Fry & Kine, for plaintiff in error. 


B. H. Hirt, solicitor general, by R. H. Brumpy and W. 
T. Tripper, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of “ forgery,” 
and on his trial therefor was found guilty. A motion was 
made for a new trial on the several grounds therein stated, 
which was overruled by the court, and the defendant ex- 
cepted. 

1-3. The defendant was charged in the indictment with 
having fraudulently and falsely made, forged, and counter- 
feited an order for money on Mr. Smith, meaning Joseph 
Smith, a merchant of the county and State aforesaid, doing 
business on McDonough street, in the city of Atlanta, which 
order is in the words and figures as follows (to-wit): “ Mr. 
Smith, will you please pay this man $2.50 and charge to 
me.” Signed, “Mrs. Rockenbore,” with intent then and there 
to defraud the said Joseph Smith, and did utter and publish 
as true the said forged and counterfeited order, with intent 
to defraud the said Joseph Smith, knowing the same to have 
been falsely and fraudulently made, forged and counter- 
feited. On being arraigned, the defendant filed a general 
and special demurrer, in writing, to the sufficiency of the 
indictment, which was overruled by the court, and that is 
one of the errors complained of. There was no error in 
overruling the defendant’s demurrer to the indictment. 
The words “ pay this man,” mean pay to the man who pre- 
sents this paper, and are equivalent to the words, “ pay the 
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bearer.” The offense is alleged in the terms and language 
of the Code, or so plainly that the nature of the offense 
might have been easily understood by the jury. Code, see- 
tion 4628. Different grades of the offense may be charged 
in the same count in the indictment. Zong vs. The State, 
12 Ga. Lep., 293. 

4. There was no error in admitting the evidence of Me- 
Waters, that the defendant presented the order at Mr. 
Joseph Smith’s store on McDonough street, in view of the 
allegations contained in the indictment. 

5. There was no error in admitting in evidence the envelope 
on which was writing proved to be in the handwriting of 
defendant, under the provisions of the 3840th section of 
the Code, it not appearing in the record that its admission 
was objected to on the ground that it had not been sub- 
mitted to the defendant before trial as required by that 
section. 

6. There was no error in the charge of the court as to the 
defendant’s good character, according to the ruling of this 
court in Epps vs. The State, 19th Ga. Rep., 102. 

7. The'court did not err in giving in charge to the jury the 
4451st section of the Code, under the ruling of the court 
in Hoskins vs. The State, 1\th Ga. Rep., 92. 

8. If the jury believed the witnesses sworn on the part of 
the state, and that was a question for them, there is suffi- 
cient evidence in the record to support the verdict, there- 
fore it is not contrary to law. 

Let the judgment of the court below be affirmed. 






























D. J. Bornuwett, plaintiff in error, vs. Arminpa Dosss, 
defendant in error. 












1. Where a legatee also claims title under a parol gift from the testator, 
the claimant is not a competent witness to prove such gift, the testator 
being dead. 

2. Where the testator, after making his will containing a specific devise 

to the legatee, placed her in possession of the property, the title did 
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not vest absolutely so as to prevent the property from being assets, 
and to render the assent of the executors to the devise unnecessary. 


Wills. Legacies. Administrators and executors. Before 
Judge Knight. Cobb Superior Court. December Ad- 
journed Term, 1875. 


Reported in the decision. 
W. T. & W. J. Wuny, for plaintiff in error. 
Joun O. Gartre.t, by W. S. Tuomsoy, for defendant. 


Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found a verdict in favor of the 
claimant. A motion was made for a new trial on the several 
grounds therein stated, which was overruled by the court, 


and the plaintiff excepted. 

It appears from the evidence in the record, that the land 
levied on was originally the property of John Bellinger, the 
father of the claimant, and was levied on as his property, 
by virtue of an execution issued on a judgment obtained 
against his executors on the 16th day of March, 1869; that he 
and his daughter were both living on the land at the time of 
his death, which was probably during the year 1866, though 
the exact time is not stated in the record. The claimant 
claimed the land under a parol gift from her father in his 
lifetime, and also under his last will and testament, which 
was dated in April, 1866, and admitted to probate in June, 
1866. The debt on which the judgment was obtained, was 
contracted by the testator in December, 1865. The time at 
which the aileged parol gift of the land was made does not 
appear in the evidence before us—the claimant stating that 
it was made sometime before the testator’s death. The 
claimant also stated that she did not claim the land as a gift, 
but claimed it under her father’s will. The court charged 
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the jury, amongst other things: If the testator told the 
claimant that he had given her the property, and suf- 
fered her to go into possession of the same before his death, 
even though he might live on the place with her, the legacy 
was addeemed, and it did uot pass into the hands of the ex- 
ecutors as assets, and their assent to the legacy was not neces- 
sary to vest the property in her—it was already hers. Now, 
if this be shown before you, you will find for the claimant. 
I charge you again, gentlemen of the jury, that if this spe- 
cific legacy was willed to her, and possession given her be- 
fore the death of the decedent, the property was then hers, 
and she took it free from his debts, and it never became as- 
sets in the hands of the executors, and if this be true it is 
an end of the case, and you will inquire no further; and I 
charge you that you are not to regard the testimony of 
claimant, Mrs. Dobbs, as to how she took the land, and you 
need not be governed by what she swore in relation thereto, 
for she is not presumed to know her legal rights.” This 
charge of the court was error, even if the claimant had been 
a competent witness to prove the parol gift of the land by 
her father to her in his lifetime, he being dead. But, in our 
judgment, she was not a competent witness to prove the 
gift of the land to her by her deceased father in his lifetime, 
and the court erred in allowing her to prove that fact 
over the plaintiff's objection. Whether the land devised to 
the claimant by the will of the testator had been duly ad- 
ministered by the executors of the testator, and turned over 
te her with their assent, before the date of the plaintiff’s 
judgment, so as to bring it within the ruling of this court in 
the case of Jones vs. Parker, (55 Ga., Rep., 11), we do not 
know, as the evidence in the record does not show at what 
time the assent of the executors to the claimant’s devise of 
the land under the testator’s will was given, whether before 
the date of the plaintiffs judgment or afterwards. We 
therefore reverse the judgment and order a new trial, in 
order that the legal and equitable rights of the respective 
parties may be ascertained and adjudicated, the more espe- 
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cially as the testator, by his will, directed that other lands 
owned by him should be appropriated by his executors for 
the payment of his debts. 

Judgment reversed. 





Tuomas 8. Powe 1t, plaintiff in error, vs. James A. Foster 
defendant in error. 


The Code, section 4094 to 4098, furnishes a summary remedy for the 
abatement of nuisances, public or private: 18 Ga., 530. That the 
remedy would not prove effectual, ought not to be anticipated, at 
least by a reviewing court, where the chancellor, upon a considera- 
tion of all the facts, has denied injunction on account of the ade- 
quacy of the legal remedy: 2 Kelly, 154; 3 Zd., 14. 

Jackson, Judge, dissented. 


Injunction. Nuisance. Before Judge Kimppoo. Randolph 
County. At Chambers. September 21st, 1877. 


Reported in the opinions. 

A. Hoop; Jno. T. Crarxe, for plaintiff in error. 

B. 8. & W. C. Worrttt, for defendant. 
Bieckey, Judge. 


The nuisance complained of may be easily and expedi- 
tiously abated by the municipal government of Cuthbert. 
Code, §4095. “A little water clears us of this deed.” It 
will put out all the fire in the establishment, and, that done, 
the nuisance will cease. Or, if the fire should be rekindled, 
and operations renewed, the order of abatement may be still 
more effectually executed by dismembering, or, if necessary, 
demolishing the property. What is local city government 
for, if not to deal with such a case as this? A dangerous 
fire is maintained in the heart of a city, day after day, and 
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instead of calling on the municipal authorities to stop it, a 
bill is filed, and the chancellor importuned for an injune- 
tion. What is the obstacle to resorting to the mayor and 
council for protection, and obtaining it at once? The 
chancellor could see none, nor can a majority of this court. 
To anticipate the inefficiency of a statutory remedy exactly 
adapted to the case, and apparently adequate and complete, 
is warranted neither by precedent nor any general principle. 
Should the remedy be tried, and obstacles to its speedy suc- 
cess actually arise, it may then be in order to invoke the 
interposition of chancery by injunction. 56 Ga., 508. 

Cited by counsel for complainant: (Nuisance) 5 Vesey, 
129; 19 7b., 616; Adams’ Eq., 417, 418, note; High Inj., 
§491, p. 274, note; Bouvier’s Dic., ** Nuisance” ; (Injune- 
tion) /d.; High Inj., 268; Story’s Eq., $924, et seg. ; Adams’ 
Eq., supra; 2 Black, 485; 18 Curtis Con. Rep., 6; 6 Johns 
Ch., 439, top p.; Code, §2998; 30 Ga., 506; Wood Nuis., 
$769, and notes; (time of application) Code, §§3002, 3210 ; 
Wood Nuis., §§796, 798; High Inj., 268, 272; (abatement) 
Wood Nuis., 769, and notes. 

Cited by counsel for detendant : (Injunction) Code, §3002 ; 
20 Ga., 350, 587; 28 Ib., 30; 18 Jb., 528; 44 Zb., 617. 
Judgment affirmed. 



























Warner, Chief Justice, concurred, but furnished no 
written opinion. 






Jackson, Judge, dissenting. 









The facts of this case, as developed by the bill, answer 
and affidavits, show, I think, imminent danger from fire to 
the property of the complainant and of other business 
houses in the heart of the city of Cuthbert, as well as con- 
stant annoyance from cinders, soot, smoke, ete., etc., from a 
steam grist-mill improperly worked by a defective engine 
and boiler. The houses were set on fire several times, and 
the defect of the engine and smoke-stack does not appear to 
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have been remedied so as to avoid constant danger, night 
and day. If there be no adequate and complete remedy at 
law, and if the complainant has not by daches in neglecting 
to interfere until the erection of the nuisance, lost his right to 
complain, the case seems imperatively to demand the inter- 
ference of the chancellor by injunction. 

Is the right forfeited by laches? It is proven beyond 
question or cavil, that the complainant demanded of the 
defendant, while he was erecting the machinery, whether 
or not he intended to work the steam engine there, and the 
reply was that he did not, but after trial he meant to move 
the establishment out of the city to a place where no danger 
could ensue from its operations. So that there is no reason- 
able ground to impute /aches to the complainant—his con- 
duct having been superinduced by the fact that defendant 
put him off his guard by stating that he intended to do 
what he did not do. 

Is the remedy at law as adequate and complete as in 
equity by injunction ¢ 

The Code, $4095, it is true, does give to the mayor and 
council the power to abate the nuisance; but from their 
judgment there could be an appeal, by certioraré or other- 
wise, to the superior court, and the delay would be necessa- 
rily long, and complainant’s property might be burnt up 
before the nuisance could be abated. If it be said that the 
defendant would be required to give security for damages 
in the event that he appealed, the answer is that he could, 
and probably would, certiorari or appeal in forma pauperis, 
for the allegation is that he is insolvent. 

Besides, fire in a city, in the very heart of its business 
portion and densest population, is always attended with 
danger to human life, which is irreparable in damages. 

It may be said that equity would then interpose by injunc- 
tion, but not until delays showed the remedy at law inade- 
quate. The reply is that then it might be too late. From the 
facts shown here, there is reasonable certainty of danger every 
moment, and equity should not one moment hesitate to do 
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what in the end it is probable she will be forced to do, lest 
her hesitation should cause damage to life and property 
wholly irreparable without her aid. 

It may be argued that the Code, §3002, only empowers 
equity to interfere before the nuisance is completed; but 
this is a nuisance which is never completed—its gravamen 
consists in the illegal use of improper machinery—and that 
use is continuous and daily, and the danger from it contin- 
uous and momentary. 

Besides, if the facts sworn to be true, it was the false 
statement of the defendant which prevented the complain- 
ant from interposing while the machinery was being erected 
and before its completion. 

For these reasons, while averse to interference with the 
chancellor’s discretion in ordinary cases of application for 
injunctions, and reluctant to do so in any case, my judgment 
upon the facts here makes this danger from this nuisance so 
imminent that I would reverse the decision below if I could, 
and order the injunction to be granted until the hearing. 





















Mrrrm V. Apvams, plaintiff in error, vs. CarotineE M. Re- 
VIERE, defendant in error. 










On a plea by the guardian that she had settled with her ward, the ques- 
tion is not whether the jury believed that the ward had received 
in the settlement as much as she was entitled to receive from her 
guardian ; but the issue is, was she fully cognizant of the condition 
of the estate and of its management by her guardian, and did she 
settle with full knowledge thereof, and without mistake on her part, 
or imposition or fraud on the part of the guardian ; if she did so 
settle, and at the date of the settlement was of full age, and acted 
with her eyes open to the facts of the case, she will be concluded by 
the settlement, though she seeks to open it in less than four years 

from its date; but if she was ignorant of the facts, or mistaken, or 

defrauded, she will not be concluded. 




















Guardian and ward. Settlement. Before Judge Hall. 
Upson Superior Court. May Term, 1877. 
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This was an appeal from the decision of the ordinary upon 
a citation to a guardian for a settlement with her ward. 
The evidence for plaintiff made, in brief, the following case : 

Plaintiff was the daughter of defendant, C. M. Reviere, 
and her ward. Plaintiff's father died in 1859, and defend- 
ant, as guardian of plaintiff, received for her $3,735.00 from 
the estate. Plaintiff lived with her for about fifteen years ; 
the cost of her clothing averaged from $15.00 to $50.00 
per annum; she labored for her mother; did household 
work which was worth her board and clothes. A day or 
two before plaintiff was married, in 1875, defendant gave 
her a note for $1,000.00, and she gave in return a receipt in 
full for demands against her guardian. No accounts were 
made up or exhibited, and plaintiff made the settlement 
without understanding her legal rights or the effect thereof. 
Some time after, her husband stated to her the effect of the. 
settlement and receipt; she thereupon became dissatisfied, 
and so stated to defendant, and asked for a revocation of the 
contract ; the latter agreed, and the receipt and note respect- 
ively were returned. She was then 23 years old. Defendant 
purchased on plaintiff's account negro property amounting 
ing to $1,800.00. Plaintiff has only received from her a 
note given by a third party for $200.00. Defendant’s 
returns in 1861-2 show that she received for negro hire 
$786.57, and paid out $98.32. 

Defendant’s evidence was, in brief, as follows: 

She received $3,735.00 for her ward, on January 30th, 
1864, in Confederate money, which has since become value- 
less. The negroes have been emancipated. She has never 
received any negro hire. Plaintiff stayed with defendant, 
after her father’s death, fourteen and a half years, and was 
supported by the latter. Board and lodging were worth, on 
an average, $150.00 to $175.00 per year, and clothing about 
$150.00; defendant paid about $200.00 tuition for plaintiff. 
She never kept any strict or accurate account with plaintiff ; 
but they had frequent conversations on the subject of the 
property, and plaintiff made the settlement with a full 
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knowledge of the state of her affairs. Defendant denies 
ever rescinding, or agreeing to open, the settlement, but 
says that plaintiff borrowed the receipt from her, agreeing 
to return it, but has not done so. She has paid defendant 
$200.00 on the $1,000.00 note. 

Barber’s tables were introduced in evidence. 

The other facts will appear in the opinion. 


Wiis & Witus; Speer & Srewart, for plaintiff in 
error. 


J. A. Corren, for defendant. 


Jackson, Judge. 


Mrs. Adams was the daughter and ward of Mrs. Reviere. 
She married at the age of twenty-three; and, before her 
marriage, her mother and herself had a settlement of the 
estate, by which she took her mother’s note for $1,000.00 in 


full of all claims thereon. Some year or two after her mar- 
riage, she cited her mother to appear before the ordinary to 
account for the guardianship, and the case was carried, by 
appeal, to the superior court, where it was tried, and the 
jury, under charge of the court, rendered a verdict for 
defendant. Mrs. Adams moved for a new trial ; it was re- 
fused, and she excepted. 

1. The court charged the jury “that though the plaintiff 
might not have had full information of all her legal rights 
in the settlement relied upon by the defendant, yet if, in 
said settlement, the jury believed she had received as much 
as she was entitled tu of defendant, they should not open 
the settlement, but find a verdict ratifying or affirming it.” 
Error is assigned upon this charge. We think that the 
charge was erroneous under the facts proven. It appears 
that the corpus of the estate was encroached upon by the 
guardian without any order of court therefor, which is 
against the statute. That allows it to be done on the ap- 

50 
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proval of the ordinary. Code, $1824. No proof of such 
approval appears in the record. 

It appears that the guardian bought negro property for 
the ward, and no order for such investment appears. (See 
Code, $1837.) So that in this case, however hard it may be, 
the corpus of the property which the guardian received 
would be recoverable from her by her ward, if the settle- 
ment did not bind the ward. The only protection to this 
mother, under the law, against the suit of her daughter, un- 
generous and unkind as that daughter’s conduct may seem, 
is this settlement, and that protection is ample if the settle- 
ment was fair ; and the settlement was fair if the daughter 
knew her legal rights, the situation and status of the prop- 
erty, all that her mother had done, and knowing it all, acted 
with her eyes open. 

It is immaterial whether she got as much as she was enti- 
tled to of the estate or not—as much as she ought to have 
in the belief of the jury or not; but the question is, did 
she and her mother understand all the facts of the case, both 
of them; and, understanding all the facts—the manage- 
ment by her mother of her property—did the daughter ac- 
quiesce in it and agree to take a thousand dollars for her 
claim? If she did, she is bound by the settlement ; if she 
acted in ignorance of the condition of the estate, or was im- 
posed upon in any way by her mother, then she is not 
bound. Inasmuch as this issue was not presented’ fairly to 
the jury by the charge above specified, we reluctantly re- 
verse the judgment and grant the new trial. 

It is true that the Code deelares, in section. 1847, as in- 
sisted upon by plaintiff in error, that to bind the ward, if 
not acquiesced in for four years, such a settlement must be 
made after a full exhibit of all the guardian’s accounts, and 
with a full knowledge by the ward of his legal rights. And 
as this settlement was made less than four years before suit, 
and there was no exhibit of accounts, it is urged that the 
settlement is not binding. The intent and spirit of the stat- 
ute is that the ward shall know all about the case, and act 
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knowingly. We are not disposed to hold it to its letter, 
that there must be in every case an actual exhibit of ac- 
counts, especially between mother and daughter, where the 
latter is over age and swt juris. If such a ward knew as 
much as her mother did of the management of her prop- 
erty, and there was no imposition practiced, and no mistake 
or fraud of any sort in the settlement, then it will be up- 
held, and the ward will be bound by it. 20 Ga.,7; 27 Ga., 
78. 

The jury may take the same view of the case as they did 
under the charge complained of, when they try the case 
again, and find for the defendant; but we do not know that 
they will do so, and as the charge may have induced the 
verdict, and we think it wrong under the facts, the case had 
better be tried over, and all parties will more readily acqui- 
esce in the finding. 

Judgment reversed. 


Guernsey, Barrram & Henparry, plaintiffs in error, vs. 
Wii F. Saetiman, defendant in error. 


Upon the trial of an action for damages for breach of contract in the 
building of a house, it was error for the court to charge that the 
plaintiff might recover reasonable counsel fees, that is a matter for 
the consideration of the jury, without adding the qualification, ‘‘if 
the defendant has acted in bad faith, or has been stubbornly liti- 


gious, or has caused the plaintiff unnecessary trouble and expense.” 
. 


Damages. Charge of Court. Before Judge Hix. Bibb 
Superior Court. April Term, 1877. 


Reported in the decision. 
R. W. Jemison ; T. J. Smmons, for plaintiffs in error. 


Lyon & Nissert, for defendant. 
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Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants to recover damages alleged to have been sustained 
in consequence of an alleged breach of contract in the build- 
ing of a dwelling-house for the plaintiff in the city of Ma- 
con. 

On the trial of the case, the jury found a verdict for the 
plaintiff for the sum of $250.00. The defendants made a 
motion for a new trial on the several grounds therein stated, 
which was overruled and the defendants excepted. 

There was evidence on both sides as to the falling of the 
plastering, and as to the manner in which the work was 
done, which was conflicting. The court charged the jury, 
amongst other things, as to the measure of damages, as fol- 
lows: “ And I charge you that in addition to that, he may 
recover reasonable counsel fees in the case. That is a mat- 
ter for your consideration. You may take all these matters 
into consideration in making up the amount of damages.” 

By the 2942d section of the Code, it is declared that the 
expenses of litigation are not generally allowed asa part of 
the damages; but if the defendant has acted in bad faith, or 
has been stubbornly litigious, or has caused the plaintiff un- 
necessary trouble and expense, the jury may allow them. 
In view of the provisions of this section of the Code, the 
charge of the court was error, inasmech as it failed to call 
the attention of the jury to the latter part thereof, (to-wit) : 
“Tf the defendant has acted in bad faith, or hgs been stub- 
bornly litigious, or has caused the plaintiff unnecessary 
trouble and expense.” We think it is pretty clear, from 
the evidence in the record and the amount of the verdict, 
that the jury included counsel fees, the lowest proven value 
of which was $75.00. The judgment must therefore be 
reversed and a new trial had, unless the plaintiff shall vol- 
untarily write off from the verdict the sum of seventy-five 
dollars; but in the event the plaintiff shall consent to do so, 
then the judgment of the court below to stand affirmed. 
Judgment reversed on terms. 
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Jdoun C. Eve, plaintiff in error, vs. Joan B. Crownper, de- 
fendant in error. 


. Where execution has issued to enforce a crop lien, and is founded 
on an affidavit so fatally defective that the proceeding is invalid, a 
judgment sustaining an affidavit of illegality will not be reversed, 
whether the ground of illegality alleged be good or bad. The inva- 
lidity of the execution being apparent on inspection of the plain- 
tiff’s affidavit, a reversal would be fruitless. 

. For one to have a lien as landlord for supplies, without special con- 
tract in writing, the relation of landlord must exist; and that it did 
in fact exist when the supplies were furnished, must appear in the 
affidavit of foreclosure as one of the facts necessary to constitute the 
lien. 


Practice in the Supreme Court. Landlord and tenant. 
Lien. Before Judge Unperwoop. Floyd Superior Court. 
January Term, 1877. 


Reported in the opinion. 


Forsyra & Hoskxrnson, for plaintiff in error. 


Wricutr & Fraruerston, for defendant. 
Biecktey, Judge. 


1. The ground of illegality alleged in the defendant’s 
affidavit related to exemption of the particular property 
from levy and sale. The justice’s court overruled the affi- 
davit, holding the property subject. The superior court, 
on certiorari, reversed the justice’s court, and sustained the 
affidavit of illegality. It appears from an inspection of the 
record, that the plaintiff’s execution is invalid. For that 
reason, whether the particular ground of illegality set up in 
the defendant’s affidavit be good or bad, is practically im- 
material. It would be idle to send the case back. 

2. The execution is invalid because issued to enforce a crop 
lien for supplies, when the affidavit foreclosing the lien was 
fatally defective. Only a landlord could be entitled to such 
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a lien without a special contract in writing. Code, $1978; 
acts of 1875, p. 20.- The affidavit, as copied in the record, 
neither affirms to a special contract in writing, nor to the 
relation of landlord. It says the supplies were furnished to 
make a crop for the year 1876 on the land of the deponent 
(the plaintiff), but it does not disclose how, or under whom 
the land was held by the defendant, or even if it was held 
by him at all at the time the supplies were furnished. The 
affidavit refers to no contract respecting the occupation or 
use of the land, and does not describe the plaintiff as land- 
lord, or the defendant as tenant. See 48 Ga., 405; 49 Z6.., 
299; 56 Zb., 288. 
Judgment affirmed. 


Samvuet R. Oaterrer, plaintiff in error, vs. Aveustus H. 
Dozier, sheriff, defendant in error. 


By the constitution of this state, the governor alone can commute 
the sentence pronounced by judicial authority upon a. criminal ; 
therefore the act of 11th of February, 1875, in so far as it empowers 
the county commissioners of Quitman county to change the sen- 
tence of the court from work on the chain-gang to the hire of the 
convict to a private person for private work, is unconstitutional and 
void. 


Criminal law. Sentence. County matters. Constitu- 
tional law. Habeas corpus. Before Judge Kiddoo. Quit- 
man County. At Chambers. July 2, 1877. 


Reported in the opinion. 
Witiram Harrison ; A. Hoon, for plaintiff in error. 


James T. FLEwELLEN, by brief, for defendant. 


Jackon, Judge. 


Oliver Moore was sentenced by the county court of Quit 
man county “to work on the chain-gang in this county, or 
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elsewhere, as the proper authorities may direct, for four 
months from date of this sentence, and, when not so at 
work, to be confined in the common jail, from which he may 
be released at any time upon payment of twenty dollars 
fine and the costs of this prosecution.” The county com- 
missioners hired him to Ogletree to work on his plantation, 
or elsewhere, at Ogletree’s pleasure. Ogletree demanded 
Moore from the sheriff, and that officer refused to give him 
up to Ogletree ; whereupon Ogletree brought habeas corpus 
to compel the delivery of Moore to him by the sheriff ; the 
circuit court refused to compel the sheriff to deliver him to 
Ogletree, and the latter excepted. 

The question made involves the validity and construe- 
tion of the act of 11th of February, 1875, entitled “ An act 
to authorize the board of commissioners of Quitman county 
to hire out prisoners confined iu the jail of said county for 
misdemeanor, and for other purposes.” The words of the 
act are: “ That in all cases where persons are convicted of 
misdemeanor, and sentenced to work in the chain-gang on 
the public roads or public works, by any of the courts held 
in and for the said county of Quitman, or when said per- 
sons are confined in the common jail of said county for non- 
payment of fines imposed for such misdemeanor, the board 
of county commissioners of said county may and are here- 
by authorized to hire out such convicts within the limits of 
the state, upon such terms, and under such restrictions, as 
may, in the opinion of such commissioners, best subserve 
the eyds of justice and promote the interests of the 
county.” 

It will be observed that this act does not provide that the 
court shall sentence the prisoner to be hired out on a private 
plantation in certain contingencies, but it empowers the com- 
missioners to hire him out after the sentence of the court— 
in other words, to hire him out for private work instead of 
working in the chain-gang, or being confined in jail, or 
paying a fine, as he was sentenced. It, therefore, empowers 
the commissioners to change or commute the sentence of 
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the court. But the constitution declares that the governor 
shall have power “to commute penalties ”—Code, section 
5075. To commute means to change, and as the constitu- 
tion vests this power in the executive, the legislature, we 
think, cannot take it away and give it to county commis- 
sioners. 

In its legal sense, to commute would mean to change 
from a higher to a lower punishment—to change a penalty 
from the hard work of a chain-gang to work on a farm, for 
instance ; and we hold that this power belongs, if to be ex- 
ercised at all, to the governor. 

It will be noticed that the sentence is “to work on the 
chain-gang in this county or elsewhere, as the proper author- 
ities may direct—that is, elsewhere than in Quitman county, 
but on the ec iain-gang still. Hence, when the commision- 
ers hired Moore to Ogletree to work on his plantation, they 
changed the sentence from work on the chain-gang to work 
on a plantation, and thus did what the constitution and law 
do not authorize. 

So, in regard to the fine in lieu of his not working on the 
chain-gang. They changed that from the fine of twenty 
dollars to hiring on a farm. 

We do not mean to say that the legislature could not em- 
power the courts to punish and sentence to work on a farm, 
or to any other work or penalty not prohibited by the con- 
stitution; but this is not what this law provides for at all. 
It provides for a change or commutation of the sentence by 
other authority than the governor’s, and this the egnstitu- 
tion does not permit. 

We think, for these reasons, that the sheriff was right in 
refusing to deliver Moore to Ogletree, and the court right 
in sustaining the sheriff. 

If the right of the case had been with the plaintiff, the 
remedy by habeas corpus would lie. The Code, §4009, pro- 
vides that whenever any person is “kept illegally from the 
custody of the applicant” the writ will lie. 
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This person was legally in the hands of the sheriff, and 
was properly remanded to his custody.* 
Judgment affirmed. 


Tue Mayor anp Councit or tHE Crry or Brunswick ef al. 
plaintiffs in error, vs. Groree A. Durer, defendant in 
error. * 


. An injunction restraining certain creditors of a municipal corpora- 
tion from enforcing judgments against city property held for public 
purposes, does not prevent one of such creditors from proceeding by 
mandamus to compel the proper officers of the corporation to levy a 
special tax for the payment of his claim. 

. The defendants to a proeeeding by mandamus have the right to file 
their answer to the rule nis? within thirty days after the return term, 
and a mandamus absolute cannot issue until opportunity for such 
action is afforded them. 


Mandamus. Practice in the Superior Court. Before 
Judge Harris. Glynn Superior Court. May Term, 1877. 


The following, taken in connection with the decision, 
sufficiently reports the case: 

Prior to the application for mandamus, the mayor and 
council of Brunswick, and certain tax-payers of that city, filed 
their bill, setting forth a bad state of finances in the corpo- 
ration, partly as the result of misfortune and partly of 
fraud ; that the city was utterly unable, at that time, to pay 
its debts; that certain creditors, including Dure, were pro- 
ceeding to enforce their claims; that levies were being 
made on the city hall, city park, and other similar property, 
held by the city, not absolutely, but for the use of the 
public; that irreparable injuries would result from such a 
course. The prayer was for the appointment of an auditor 


*NotE—It will be seen, by reference to acts of 1874, page 24, that a similar general law 
was passed; but the same construction and objection would apply to that act, so far as 
applicable to this case. 


» 
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and for injunction to stop further proceedings to collect 
such debts. The auditor was appointed, and an injunction 
granted as to property held by the city for public purposes, 
but as to no other. 

Defendants to the mandamus pleaded this injunction in 
bar to the rule. 


Mersuon & Smira; R. K. Hives, for plaintiffs in error. 
@ 


GoopyEar & Harris, for defendant. 
Warner, Chief Justice. 


This was a petition for a mandamus nisi filed by the com- 
plainant against the mayor and council, clerk and treasurer, 
of the city of Brunswick, requiring it and them to show 
cause why certain described judgments, amounting to the 
sum of $914.34, which the petitioner had obtained against 
the mayor and council of said city, should not be paid, or 
why a tax of one-half of one per cent on the taxable prop- 
erty in said city should not be assessed and collected for the 
payment thereof. The mandamus nisi was granted by the 
presiding judge, and made returnable to the May term, 1877, 
of Glynn superior court. At the term of the court to 
which the writ of mandamus was made returnable, the de- 
fendants filed a plea of the pendency of a former suit by bill 
pending in said superior court, to which the petitioner for 
mandamus was a party, and, therefore, was restrained from 
prosecuting his remedy by mandamus by the injunction 
granted in that case, which plea was overruled by the court, 
and the defendants excepted. After the court had overruled 
the aforesaid plea, the defendants made a motion to file an 
answer to the allegations contained in the petitioner’s peti- 
tion, which motion was also overruled by the court, and the 
mandamus nisi was ordered to be made absolute, whereupon 
the defendants excepted. 

1. There was no error in overruling the defendants’ plea ; 
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the injunction in the former suit did’ not restrain the peti- 
tioner from prosecuting his remedy by mandamus, as he 
sought to do. 

2. The 3201st section of the Code declares that the writ 
of mandamus may be granted at any time on proper showing 
made, but the return must be made in term time, and any 
issues of fact made thereon must be tried as other equity 
causes. The writ of mandamus being a common law writ, 
the word “other” is mere surplusage. Omit that word, 
and the section would read, “and any issues of fact made 
thereon must be tried as equity causes.” The appropriate 
mode of making issues of fact by the defendants, on the 
allegations contained in the petitioner’s petition, was by an 
answer thereto, and that being so, when the defendants’ plea 
was overruled at the first term of the court, the defendants 
had the legal right to make such issues of fact by filing an 
answer to the petitioner’s allegations within thirty days after 
the first term of the court, as provided by the 4194th section 
of the Code in equity causes. The refusal of the court to 
allow the defendants to file an answer tu the petitioner’s 
allegations, and in making the mandamus nisi absolute, as 
stated in the bill of exceptions, was error. 

Let the judgment of the court below be reversed. 


Paut Decker et al., plaintiffs in error, vs. James J. Mo- 
Gowan, tax collector, defendant in error. 


1. The general rule is that there can be no judicial interference to hi 
der or delay the state in the collection of taxes. 

2. The facts of the present case are not within any exception. A uni- 
form tax of a given amount upon dealers, as such, is u tax upon em- 
ployment or occupation, and not upon property. Whether certain 
individuals are of the class taxed, is a question of fact for decision 
by the revenue officers, and not by the courts. 
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3. That a city, and it alone, is empowered by law to license its liquor- 
dealers, and that they have obtained license and paid the established 
municipal fee or assessment therefor, will not prevent them from 
being acted upon by a general law of the state imposing a special or 
specific tax on the employment of all liquor-dealers. 


Injunction. Tax. Municipal corporations. License. Be- 
fore Judge Tompxms. Chatham County. At Chambers. 
January 9, 1877. 


Reported in the opinion. 
P. W. Metprm, for plaintiffs in error. 


R. N. Ety, attorney general; R. Fatticanr, for de-, 
fendant. 


Brecktey, Judge. 


The complainants number not much less than two hun- 
dred persons. They describe themselves as “merchants and 
dealers in malt, vinous, or spirituous liquors, and intoxica- 
ting bitters, and other articles of like character, in the city 
of Savannah.” They pray for an injunction against the tax 
collector of Chatham county, to restrain him from collect- 
ing from them a tax imposed in 1876 (pam. acts, p. 136) 
“upon all dealers in patent or intoxicating bitters, brandy 
fruit, or other articles of like character, the sum of twenty- 
five dollars for each place of business where such articles 
are sold ;” and in 1877, (pamph. acts, p. 122), “upon all 
dealers in intoxicating bitters, or other articles of like char- 
acter, the sum of twenty-five dollars for each place of busi- 
ness where such articles are sold,” and “upon every dealer 
in spirituous or malt liquors, twenty-five dollars.” What 
they allege as to the action of the tax collector is substan- 
tially this: “that he is about to levy on their property to 
recover the sum of seventy-five dollars from each of them, 
which he claims to be due, one-third under the former, and 
two-thirds under the latter act ; that he regards and consid- 
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ers the complainants, when they admix bitters with vinous 
or spiritous liquors, though the bitters are not sold separ- 
ately, as dealers in intoxicating bitters; and that, acting 
under the orders of the comptroller general, he is proceed- 
ing to levy and collect the tax accordingly.” They make 
the question whether they are liable under the special facts 
connected with their manner of conducting business ; and 
the question whether the tax is constitutional ; and the fur- 
ther question whether the whole subject of taxation upon 
liquor-dealers in the city of Savannah is not committed by 
law to the municipal authorities, so as to render dealers in 
that city free from the operation of the general acts of 1876 
and 1877. 

1. It is certain that, as a general rule, judicial interfer- 
ence with the collection of state taxes is forbidden: Code, 
$3668 ; 45 Ga., 85; 49 76.,195; 21 Lb. 50; 27 Lb., 357 ; 
33 Tb., 622; 46 Zb., 350; Cooly on Tax., 536, 537. Per- 
haps there is not,save ininstances expressly provided for by 
the statute, a single real exception to the rule, properly 
understood, the so-called exceptions being only apparent. 
Nothing is a tax but what has the nature of a tax, and is 
imposed by some law. For an officer to exact money, under 
the name of a tax, when there is no law to warrant the exac- 
tion, is not an attempt to collect taxes, but an attempt to 
collect something else; and the rule which excludes intér- 
ference in the collection of taxes does not apply. The 
difference is that which exists between the absence of 
authority, and the mistaken or wrongful execution of an 
authority which has been duly conferred. If the officer is 
armed with a valid law, and confines himself within its lim- 
itations as to the rate and the objects of taxation, he is free 
from being impeded by the courts, whatever errors or 
abuses may happen. JBut if he thinks he has a law, or pre- 
tends to have, when, in truth, he has none, or if he disre- 
gards express limitations and restrictions, he is, so far, a 
mere wrong-doer, and cannot take shelter under official 
cover. Upon principle, I should say that cases admitting 
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of interference might be distinguished from those not ad- 
mitting of it by this simple test: Conceding all the elements 
of fact to be as the officer decides them to be, or as favorable 
to him as possible, would his action be legal or illegal? If 
legal, no interference; if illegal, interference, to the extent 
necessary for the citizen’s protection. Thus, suppose a claim 
for a poll tax, when there is no such tax, or for a poll tax 
of a thousand dollars when only one dollar has been im- 
posed; in the former case, there would be a total absence 
of authority, and, in the latter, an absence of it as to all of 
the claim except one dollar. In either case, other cireum- 
stances concurring, such as the seizure of property, etc., 
resort to the courts would not be impossible. The resist- 
ance offered would not be to the collection of a tax, but to 
the collection of a pretended tax; and that such was its real 
character could be seen by consulting the constitution and’ 
laws, and without entering into any disputed or disputable 
question of fact. On the other hand, suppose a poll tax 
duly laid, but exacted, by the collector, of a minor, the col- 
lector disputing his minority, and holding him to be twenty- 
one years of age. Only a question of fact would be in- 
volved, and the collector’s decision would be conclusive. 
The courts could not interfere. Again, suppose a profes- 
sional tax demanded without having been legally imposed, 
an attempt made to collect it would be open to interference ; 
but if the tax, as demanded, had been duly laid upon each 
person practicing a certain profession, its payment, in the 
given instance, could not be resisted on the ground that the 
person of whom the collector required it was not a mem- 
ber of that profession, or if a member, was not engaged in 
practice. So,too,in regard to a tax on property. Suppose 
the established legal rate, ad valorem, to be one per cent., 
and the collector should proceed for five per cent., his pro- 
cess could be arrested by the courts as to the excess above 
the legal rate; but were he to levy for the legal rate only, 
on an erroneous entry in the receiver’s books, however ex- 
cessive the aggregate of the tax might be on account of 
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such error, the courts could afford no relief. With the aid 
of formal logic, the foregoing examples, and others that 
might be put, may be generalized thus: Every claim for 
taxes is reducible to a syllogism of which the major pre- 
mise isa proposition of law, involving the officer’s authority, 
and the minor, a proposition of fact; if the citizen disputes 
the major premise, and is in the right, he has a case in which 
judicial interference is not prohibited; but if he controverts 
the minor premise only, he has no case for a court, but must 
pay the tax, and depend for redress on action against the 
officer, or on petition to the general assembly. One of the 
examples, brought into syllogistic expression, will suffice for 
all purposes of illustration : 

(Major)—The tax on practicing lawyers is ten dollars each, 
(Minor)— You are a practicing lawyer. (Conclusion) — 
Therefore, you are taxed ten dollars. 

What I have suggested as the result of principle, may no¢ 
be so universal as to embrace all possible cases. Some cases 
heretofore decided by this court are, perhaps, not within 
the principle. Others may arise to which it cannot be 
applied with absolute strictness. Nevertheless, it will gen- 
erally serve as a guide ; and it does so in the case now be- 
fore us. 

2. In respect to each of the complainants, the claim made 
by the collector for taxes is virtuaily as follows: All deal- 
ers in intoxicating bitters are, by the act of 1876, taxed 
twenty-five dollars each, and, by the act of 1877, the same 
amount ; and, by the latter act, all dealers in spirituous or 
malt liquors are taxed twenty-five dollars each. 

You are a dealer, not only in spirituous or malt liquors, 
but in intoxicating bitters also. Therefore, you are taxed 
by the two acts seventy five dollars. The bill, though it 
distinctly describes the complainants as dealers in intox- 
icating bitters, as well as in spirituous liquors, efc., assails 
both of the premises. It explains the manner of dealing in 
bitters, and, on account of that special manner, insists that 
the complainants are not to be classed as dealers in intoxi- 
cating bitters for the purpose of taxation. Whether or not 
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they are dealers in intoxicating bitters, is a question of pure 
fact, and the tax officer has decided it. We have seen that 
the question was alone for his decision. The point was so 
ruled in 49 Ga., 195. Besides, as before observed, the bill 
describes the complainants as such dealers. The bill attacks 
the major premise on two grounds, one of which is, that the 
tax is unconstitutional because it is a tax upon property and 
not uniform and ad valorem. Code, $5019. The tax, how- 
ever, is not upon property, but upon employment or occu- 
pation. 42 Ga., 506; 49 76., 195. 

3. The-other ground of attack on the major premise is, 
that it is too comprehensive, that all dealers in spirituous 
liquors, efe., are not taxed by the acts referred to, for that 
dealers in the city of Savannah (the complainants included) 
are not so taxed. For this position, statutory provisions of 
long standing, giving to the city of Savannah exclusive 
power to license liquor dealers within the city, are relied 
upon. It is contended that the complainants have obtained 
licenses, and paid the established municipal fee or assess- 
ment, and that they stand clear of general statutes imposing 
such taxes as the present. The authority to license dealers 
and collect a fee or assessment therefor, is a regulation in 
behalf of the city which is altogether consistent with taxing 
such dealers, by the state for its own benefit, on their em- 
ployment or occupation, after they have become dealers. 
Dealers in Savannah are not expressly excepted from the 
general tax laws, and it would do great violence to hold 
them excepted by implication. A point similar to this was 
made in 49 Ga., supra, based on the charter of the city of 
Augusta, bnt was not sustained. Indeed, it was not even 
so much as noticed by the court. 

The chancellor committed no error in denying the injunc- 
tion prayed for. The dismissal of the bill is also complained 
of, but that part of the chancellor’s judgment is not now 
regularly before us. We may say, however, that we think 


it correct. 
Cited by counsel for complainants: (Judicial interference) 
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3 Kelly, 233 ; 42 Ga., 420; 43 Lb., 480 ; 44 7b., 388; (doubt), 
8 Ga., 23 ; (tax—nature and constitutionality), Code, §§5134, 
5019; 42 Ga., 420, 427; 41 Zb., 21; (license—dealers in 
Savannah), Cooley Tax., 175; Bouv. Law Dic., “ License ;” 
36 Ga., 462; Watkin’s Dig., 454; Tax Ordinance of Savan- 
nah for 1877; 3 Kent’s Com., 561. 

Cited by the attorney general and Mr. Falligant : 
(Judicial interference), 51 Ga., 252; 42 Zb., 424; 20 Am. 
R., 654, 655, and the cases referred to in the first division 
of this opinion ; (tax and taxing power), Bouv. Law Dic., 
“ Tax ;” Cooley Tax., 21; 8 Wall., 538, 548; 4 McLean, 25; 
2 Peters, 449, 466; 9 Ga., 341, 352; 54 Jb, 645; 4 Wheat., 
316, 428, 429; 4 Peters, 514, 563; 11 Zb., 420; 53 Ga., 
588 ; (license—dealers in Savannah), Bouv. Law Dic., “ Li- 
cense ;” 42 Ga., 596; 50 7b., 530; 5 1b., 447; 29 Zb., 334; 
32 Lb., 214; 20 Am. R., 663; 1 Humph., 156; 23 Grattan, 
464; 46 Penn. St., 31; 42 Miss. 472; 33 N. J., 363; 49 
Ga.,195 ; (tax constitutional), /d; 42 7b., 596 ; 50 Zb., 530 ; 
52 Lb., 269; 20 Am. R., 654, 655; (equity—remedy), 2 
Otto, 614; 20 Am. R., supra. 

Judgment affirmed. 


Tue Groreta Mutvat Loan Assocration ef al., plaintiffs in 
error, vs. JAMES J. McGowan e¢ al., defendants error. 


. Parties cannot waive the want of jurisdiction so as to make experi- 
mental cases for the superior courts and for this court. 

. The courts have no jurisdiction or power to give the tax-payer an 
injunction for the purpose of testing by judicial intervention whether 
he is liable in fact to the tax assessed. 


Jurisdiction. Courts. Injunction. Taxation. Before 
Judge Tompkins. Chatham Superior Court. May Term, 


1877. 
51 
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Several Lean Associations joined ina bill, claimed that they 
were exempt from taxation, and prayed injunction against 
the tax collector and sheriff to restrain the collection of 
taxes levied upon them. Defendants demurred to the bill, 
which demurrer was overruled. Upon argument on the 
merits of the bill the injunction was refused, and com- 
plainants excepted. The record does not show that any 
question of jurisdiction was raised. 


W. D. Harven; W. U. Garrarp, for plaintiffs in error, 


R. N. Exy, attorney general; R. Fanriaant; R. R. Ricu- 
Arps, for defendants. 


Jackson, Judge. 


1. In this case it was said that the want of jurisdiction 
was waived. It cannot be waived so as to experiment upon 
the courts in respect to what persons come under certain 


tax laws. The Code prohibits judicial interference, and 
parties cannot give jurisdiction which the law expressly for- 
bids. 

2. This case is covered by the case of Decker et al. vs. 
McGowan, tax collector, just ruled, and reference to the facts 
reported, and to the decision there, will fully explain the 
principle which controls here. 

Judgment affirmed. 


Tue PrepMont anp Ar.ineton Lire Insurance Company 
plaintiff in error, vs. Ametia B. Lester, defendant in 
error. 


. It was error to admit receipts for interest on premiums due on in- 
surance policy, on proving simply that upon a comparison of the 
signatures to the same with certain other admitted signatures of the 
agents of such company, the witness was of opinion that the hand- 
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writing was the same, he having no other knowledge on the 
subject. 

. Where receipts were admitted on such proof, and at a later stage 
of the trial. the signatures were properly established, their admis- 
sion is not ground for new trial. 

. Although a life policy contained a provision that it was to be void 
on failure of insured to pay interest on premiums at the times when 
due, and that agents were not authorized ‘‘to make, alter, or dis- 
charge contracts, or waive forfeitures,” yet, if after an installment 
had become due, the agent had notice that insured was sick, and 
afterwards received the money and transmitted it to the company, 
which received it, the company thereby waived the forfeiture. 


Insurance. Evidence. New trial. Contracts. Princi- 
pal and agent. Waiver. Before Judge Ciarx. Sumter 
Superior Court. April Term, 1877. 


Reported in the decision. 

R. F. Lyon; G. W. Warwick, for plaintiff in error. 

N. A. Smrra; Hawkins & Hawkins, for defendant. 
Warner, Chief Justice. 


This was a suit on life policy, issued by plaintiff in error 
on the life of A. J. Lester, husband of defendant in error, 
to recover the sum of $5,000, less the amount due the com- 
pany for unpaid premiums, to which said defendant pleaded, 
“that the policy was forfeited by non-payment of the inter- 
est due December 30, 1873, the same not being paid until 
the 30th day of January, 1874,and that the insured was not 
then in perfect health, but was sick, and of which sickness he 
died on the 3d day of February, 1874, which sickness was 
unknown to the company at the time of the acceptance of 
said payment.” 

On the trial of the issue, the jury found a verdict for the 
plaintiff ; defendant made a motion for a new trial on the 
several grounds therein stated, which was overruled by the 
court, and defendant excepted. P 
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By the terms of the policy, the insured was to pay the 
local agent of the company, on printed blanks sent out from 
the company, on the 30th day of December, 1871, interest 
for one year on the premium, to-wit: the sum of $33.90; 
December 30, 1872, $67.80; and, December 30, 1873, the 
sum of $101.70; the premiums being secured by mortgage, 
and due in 1876, with the following stipulations : 

“ Agents of this company are not authorized to make, 
alter, or discharge contracts, or waive forfeitures.” “ And, 
it is further agreed, that until the expiration of the period 
of five years interest at the rate of 7 per cent. per annum, 
is to be paid in advance on the accumulated premiums each 
year as they would fall due if paid in cash; and in default 
of such payment of interest as due, this policy to be null 
and void.” 

“ No premiums will be received by the company contin- 
uing the risk after the day named in the policy * * 
unless the insured is in perfect health, and the risk continued 
at the option of the company.” 

“ All the receipts of the company, at any time, for pre- 
miums past due are viewed by the parties in interest as acts 
of courtesy, and not to be precedents, or as a waiver of the 
forfeiture of the policy.” 

To secure five years’ premiums on this policy, the assured 
gave a mortgage, with trustees, on real estate, for the sum 
of $2,421.50, interest to be paid as described in policy, with 
this clause of right of sale: “In the event that default 
shall be made in the payment of the above-mentioned 
money, as it becomes due and payable, then the trustees, on 
being required so to do by the company, shall sell the 
property * * * to discharge the amount of money 
then payable upon the amount of said debt.” 

Receipt from A. J. Lester for $101.70, signed F. E. 
Burke, agent, the order dated Richmond, Va., January 19, 
1874, bearing signature, D. J. Hartsook, secretary ; T. 
Stanly Beckwith, general agent; J. J. Hopkins, assistant 
secretary. Also similar receipt from the same for $67.80, 
t+. «2 M=eh 19, 1878. 
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Plaintiff introduced B. P. Hollis, Esq.; handed him 
the two receipts as above, also two affidavits hereto- 
fore used in this case, purporting to be signed by J. J. 
Hopkins and W. C. Carrington, also original policy, 
and proposed to prove by him that the signatures to the re- 
ceipts were similar to the affidavits and policy. Defendant 
objected—objection overruled. Witness, after comparison, 
said it was his opinion that the signatures were the same. 
Receipts were then allowed to go to the jury over defend- 
ant’s objection. 

John Windsorsworn by plaintiff said: He was son-in-law 
of plaintiff; F. E. Burke was agent of the company here 
at the death of insured. Lester died February 3, 1874 ; 
had been sick about a week; had something like pneu- 
monia. He paid Burke, agent, $101.70 and took up Lester’s 
renewal interest receipt for third year. Lester was taken 
sick the day before; told Burke. Lester was sick before 
paying the money. Lester did not get up from that sick- 
ness. 

F. E. Burke, for plaintiff, sworn: I was agent of defend- 
ant in 1871, 1872 and 1873, and till after Lester died. I 
issued this policy. I signed it. Lester paid me first interest 
receipted in policy. He paid me second payment as set forth 
in receipt dated March 12, 1873. Mr. Windsor paid me the 
third interest on the 30th day of January, 1874. Either just 
before or just after the third payment fell due, Mr. Lester 
- asked me if I had his renewal receipt. I then wrote for it. 
| Letter shown him dated January 16, 1874.] Yes, this is the 
letter. Iremitted the third payment to the general agent, and 
have the company’s receipt for it. The second payment was 
made a longer time after it was due than the last. Windsor 
did not tell me Lester was sick abed. I think he told me he 
was at home sick, and would not be down. I did not at that 
time suppose he was sick, or I would not have received the 
money. He was an old man and generally ailing ; spent 
most of his time at our bank; was one of the directors ; 
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lived on the edge of town. Dr. Beckwith was the gen- 
eral agent of the company. 

The court charged the jury as follows: “If, at the time the 
money was paid, Lester,the insured, was sick, and that fact was 
communicated to the agent of the company, notice to the 
agent was notice to the company, and if, after such notice, the 
company received the money, they waived the forfeiture 
and are liable on the policy.” 

And refused to charge as requested the converse of th® 
above stated charge. 

1, 2. The admission of the receipts in evidence on the tes- 
timony of Hollis, was error, but that error was cured by 
the introduction of Burke as a witness afterwards, who 
proved the hand-writing of the signatures to the receipts 
from his own knowledge thereof, so that the error in admit- 
ting the receipts in evidence on the testimony of Hollis, was 
no ground for a new trial, these receipts having been prop- 
erly proved. 

3. There was no error in the charge of the court, in view 
of the evidence in the record. Burke was the defendant’s 
district agent, and notice to the agent of any matter con- 
nected with the business of his agency, was notice to his 
principal. But the evidence in the record brings this case 
within the principle ruled by this court, in Green vs. The 
American Life Insurance Company, 5ith Ga. Rep., 469. 
The interest was due on the policy by the insured, on the 
30th of December, 1873, but was not then paid. Burke, the 
agent, called the defendant’s attention to that fact by letter, 
and on the 19th of January, I[874, the defendant drew an 
order upon Lester, the insured, for the sum of $101.70, the 
amount of interest due on the policy on the 30th of December, 
1873, and forwarded the renewal receipt to its agent, Burke, 
who received the money on the 30th of Jannary, 1874, and 
remitted the same to defendant. The drawing of the order 
by the defendant upon Lester, the insured, for the interest 
which was due on the policy, on the 19th of January, 1874, 
was a waiver of the forfeiture of the policy for the non-pay- 
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ment of the interest which was due thereon on the 30th of 
December, 1873, and there is no pretense that the insured 
was not in his usual health on the 19th of January, 1874, 
when that order for the payment of the interest was drawn 
upon the insured by the defendant. In regard to the sug- 
gestion made on the argument, that the terms of the policy 
had not been complied with as to giving notice to the de- 
fendant of the death of the assured, ete., the letter of the 
defendant’s president to Mrs. Lester, of the Ist of Septem- 
ber, 1874, and the affidavit of its president, made in 1875, 
on the motion for a new trial, fully recognize the knowl- 
edge of its agents of the death of the insured, and who re- 
sisted the payment of the policy, not on the ground of the 
want of notice of the death of the insured, but on the ground 
as stated in the aforesaid affidavit, “that the policy was for- 
feited by the non-payment of interest then due and payable, 
at which date the insured was seriously sick, of which sick- 
ness he afterwards died.” In view of the facts of this case 
as disclosed in the record, and of the law applicable thereto, 
there was no error in overruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 


Francis A. Frost, plaintiff in error, vs. Joann A. Borpers, 
defendant in error. 


1. Homestead and exemption rights are anomalous and _ peculiar. 
Where they are involved, substance is to be regarded at the expense 
of form and of all obstacles arising out of meretheory. The husband 
and father’s failure to urge the claims of his family in resistance to 
the foreclosure of a mortgage upon exempt property, will not hinder 
him from arresting a sale under the mortgage fi. fa. by afiidavit of 
illegality, though the land in question was mortgaged before it was 
set apart as exempt, and though it was so set apart before the judg- 
ment of foreclosure was rendered. It being apparent that the prop- 
erty could be protected by claim, any doubt as to the remedy by ille- 
gality, where that remedy is pursued, should go to uphold the pro- 
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ceeding, and not to defeat it. The end being the same, the means 
may be spared the ordeal of nice criticism. 

2. Under section 2047 of the Code, the wife alone, with the consent of 
the ordinary, cannot alienate. Her deed, approved by the ordinary, 
conveying to a third person, cannot be used by the plaintiff in the 
mortgage fi. fa. to overcome the husband’s affidavit of illegality 
founded on the exemption right. 


Homestead. Mortgage. Claim.  Illegality. Deeds. 
Evidence. Before Judge Buchanan. Troup Superior Court. 
May Term, 1877. 


In May, 1866, Borders executed to Frost a mortgage on 
certain land situate in Troup county. In February, 1868, 
this property was set apart to Borders and family as exempt, 
under section 2040 et seg., of Code. Subsequent to this the 
mortgage was foreclosed, to which proceeding Borders made 
no defense. When the execution based on the foreclosure 
was levied upon the land, he set up his exemption right by 
affidavit of illegality, the jury found in his favor, and judg- 
ment was entered accordingly. 

The plaintiff moved for a new trial upon the following 
grounds : 

1. Because the court refused to dismiss the affidavit of ille- 
gality as being an inappropriate remedy. 

2. Because the court refused to admit in evidence a deed 
executed by the wife of defendant, on the 13th of Decem- 
ber, 1870, under the approval of the ordinary of the county, 
purporting to convey the property levied on to one R. J. 
Wood. 

3. Because the court erred in charging the jury, that if 
they believed, from the evidence, that the property levied 
on had been set apart to defendant, under the homestead 
laws in force before the adoption of the constitution of 
1868, then it was not subject to the execution. 

4. Because the court refused to charge that the failure of 
defendant to set up his homestead right in response to the 
rule nis¢ which issued on the petition to foreclose, precluded 
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him from now availing himself of it by affidavit of illegal- 


ity. 
The motion was overruled, and plaintiff excepted. 


Frrrett & Lonatey, for plaintiff in error. 
Tuomas H. Wurraker, for defendant. 


Buieckey, Judge. 


Land was mortgaged in 1866. The mortgage was fore- 
closed in 1873. Execution issued, and was levied upon the 
premises. The levy was arrested and sale prevented by an 
affidavit of illegality interposed by the mortgagor. The 
affidavit set up an exemption in behalf of the mortgagor’s 
family, founded upon proceedings had in February, 1568. 
These proceedings were in accordance with the Code, as it 
stood prior to the constitution of 1868. 

1. It is objected that the mortgage being foreclosed, the 
order of sale is final, that the exemption was, therefore, 
urged too late, and that if it could be urged at all, claim, 
and not illegality, would be the remedy. Whatever force 
there may be in these objections on strict legal theory, or as 
conducing to uphold mere form and finish of practice, is 
met and overcome by the nature and object of homestead 
and exemption rights. These rights are accorded mainly 
for the sake of women and children, and are anomalous and 
peculiar. In asserting them, the husband and father is 
heard for his family, not for himself. Failure on his 
part to assert them in resistance to the foreclosure of a 
mortgage, even if that is the more appropriate occasion, 
ought not to work their destruction. His supineness should 
have no such extreme effect on rights which have become 
vested by law in his family. Code, $2048. He alone can be 
heard in defence of the foreclosure suit. Jb., §3965. The 
wife and children are not permitted to become parties to 
that proceeding. Purchasers from a mortgagor may go be- 
hind the judgment of foreclosure where their protection 
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requires it. 54 Ga., 462; 58 7b.. 158. The wife and mi- 
nor children are not strictly purchasers of property set 
apart as exempt, but they are persons for whom the law feels 
a special solicitude. In that solicitude, the policy of ex- 
emption has its source and origin. A judgment which 
would not conclude ordinary purchasers may well be held 
not to conclude them. If they are not concluded, a claim 
at their instance, or on their behalf, would prevail against 
the levy, and arrest the sale. This being so, any doubt in 
respect to “illegality” as a remedy should go to uphold 
that remedy when it is the one adopted. Where it is plain 
that the property is exempt, expense and delay for the svle 
purpose of exchanging a doubtful mode of procedure for 
one absolutely correct, may be spared. The end is the im- 
portant matter, and being precisely the same whether claim 
or illegality be employed as means, the means need not un- 
dergo nice criticism. Law belongs to the useful arts, rather 
than to the fine arts. With its hold upon the substance, it 
is not anxious about the perfection of form. 

2. The deed offered in evidence and rejected, was by the 
wife alone, not by both husband and wife, as the Code 
($2047) required it to be. It was properly ruled out. What 
aid to the mortgagee it would have afforded, had it been 
admitted, has not been brought within our comprehension. 

Cited by counsel for plaintiff : (effect of foreclosure), Code, 
$3968 ; 13 Ga. 389, 393; 18 7b., 488; 56 Zd., 94. 

Cited by counsel for defendant : (exemption-right), 35 @a., 
180; (illegality), Code, $83664, 2040, 2046, 3632;47 Ga., 452; 
(foreclosure), Code, §§3964, 3968 ; 52 Ga., 605; 53 7b., 280; 
57 Ib., 348; 58 Zb., 64, top case; 55 Lb., 579, 582; 45 
Ib., 631; (alienation), Code §2047 ; 55 Ga., 383; 54 Zb., 168, 
548; 45 7b., 310; 53 7b., 257; 56 7b., 577; Freem. Judg., 
$355; Rorer Ju. Sales. $556, chap. xv. 

Judgment affirmed. 
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Davi B. Harrett, plaintiff in error, vs. Henry G. Fraeiy, 
sheriff, defendant in error. 


Where the untraversed answer of the sheriff shows that he acted ia 
good faith in accordance with the advice of two counsel whom he 
consulted, and with the practice of the court at the time he acted, 
and with the rulings of the then presiding judge of the circuit, and 
that the plaintiff in the rule against him had so ruled in similar cases 
as judge of the circuit, and had not moved this rule against him 
until the defendant, with all his property, had left the state: 

Held, that the sheriff was not in contempt, and the rule against him 
was properly discharged. 


Sheriff. Contempt. Levy and sale. Before Judge 
Crawford. Stewart Superior Court. October Term, 1876. 


Reported in the opinion. 
A. Hoop, by Z. D. Harrison, for plaintiff in error. 


No appearance for defendant. 


Jackson, Judge. 


The court below discharged a rule against the sheriff on 
the answer of that officer, the traverse thereto having been 
withdrawn, and a motion made to make the rule absolute. 
The movant excepted, and the question is, was the 
sheriff's answer sufficient to purge him of the contempt and 
to authorize the discharge of the rule ? 

The answer of the sheriff was, in substance, that he levied 
on property of defendant under the distress warrant of 
plaintiff, but that some of it was claimed by another party, 
and the balance was set apart as exemption and homestead 
—that on 18th of November, 1868, the distress warrant was 
sued out—that the proceedings to set the homestead 
apart were instituted on the 18th of November, 1868, and 
set apart on the 28th of the same month, and recorded on 
the Ist of December following ; that he applied to counsel 
to advise him what to do, and he, under tleir advice, deliv- 
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ered up the property ; that two counsel so advised him, and 
that such was the law then administered in the judicial 
circuit, and that it was so held by the judge then presid- 
ing in the circuit, who was the present plaintiff in the dis- 
tress warrant, and that his constant practice at the time, in 
cases of other fi. fas. and homesteads, was to do the same 
thing ; that no proceedings were instituted against him until 
after a decision by the supreme court that the rent was in 
the nature of purchase money, and the property exempted 
liable to the fi. fa.; and that then it was too late for him to 
reimburse himself, as the defendant had moved with every- 
thing he had to Alabama, before proceedings were begun by 
the plaintiff against him. 

By reference to a case decided by this court in 56 @a., 
612, it will be seen that a rule was made absolute against 
the sheriff for default in not asking the advice of counsel, 
and in that case it was intimated that if he had consulted 
counsel, and, thereby, had proved his good faith, the rule 
would have been discharged. And the reasoning is to the 
effect, that when the conduct of the sheriff—his acts—shows 
that he was trying to ascertain the law, and to do his duty 
with the process, that the rule ought not to be made abso- 
lute against him. The foundation of the rule is contempt 
of the court in not executing its process; but, when the 
facts show that the sheriff did what disinterested counsel 
told him to do under the law, and, moreover, what the pre- 
siding judge of the circuit held to be the law, and more 
especially when the plaintiff in the rule against him was the 
very man who presided in the circuit as judge, and had so 
repeatedly ruled the law to be, it would be too hard to hold 
him, the sheriff, in contempt, and make him pay the money, 
after the defendant in fi. fa. had gone out of the realm be- 
fore the sheriff was moved against at all. 

Judgment affirmed. 
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Cuartes A. Repp, trustee, e¢ al., plaintiffs in error, vs- 
Henry S. Davis, defendant in error. 


. In a civil case founded on contract, transferred by the constitution 
to the superior court, in consequence of the abolition of the county 
court, it was competent for the superior court to render judgment, in 
November, 1868, without a jury, no issuable defense being filed on 
oath. 

. A judgment against an executor on a debt of the testator, though 

not expressed to be de bonis testatoris, is ameudable ; and even with- 
out amendment, it may, where the executor is a non-resident of the 
state and insolvent, and where there were no assets undistributed at 
the time it was rendered, be the basis of a bill in equity by the cred- 
itor against devisees to reach assets distributed to them before the 
judgment was rendered, the executor himself being one of the devi- 
sees and a party defendant to the bill. 
The legal title to a devise sought to be affected being in a trustee for 
the benefit of minors, etc , and the trustee being one of the original 
defendants to the bill, the judgment did not become dormant pend- 
ing the bill as to any of the beneficiaries of the trust. 

. Where the complainant’s demand against the testator has been 
reduced to judgment against the executor after distribution, on suit 
brought before the debt was barred, assets distributed to and still in 
the hands of devisees,are not protected by lapse of time or by the stat- 
ute of limitations, so long as the judgment is in full force. 

. Specific devises are liable to creditors, if creditors cannot otherwise 
obtain satisfaction. Where the executor, as devisee, has an interest 
in the specific devise, if he has committed waste or mal-administra- 
tion to the prejudice of his co-devisees, his share in the devise should 
first be applied to the debt ; but the co-devisees may also be brought 
before the court as parties, so that contribution may be had from 
them, if justice requires it. By decree, the equities of each and all 
can be ascertained, defined and protected. 


Constitutional law. Judgments. Amendments. Ad- 
ministrators and executors. Statute of Limitations. Equity. 
Debtor and creditor. Contirbution. Before Judge Craw- 
ford. Muscogee Superior Court. May Term, 1876. 


Davis filed his bill against Hampton S. Smith, trustee, 
and others, legatees under the will of Hudson A. Thornton, 
to subject certain property which the executor of testator 
had turned over to them, to the payment of a judgment 
subsequently obtained by him against such executor. 





824 SUPREME COURT OF GEORGIA. 


Redd, trustee, et al., vs. Davis. 


To this bill the defendants filed separate demurrers. The 
demurrers were overruled, and defendants excepted. 

Whilst the case was pending in this court, Smith died, 
and Redd was made a party in his stead. 

All the material facts are stated in the opinion. 


Tuornton & Gries; R. J. Moses, for plaintiffs in error 
Prasopy & Brannon; James Jounson, for defendant. 


Biecktey, Judge. 


The decision complained of was the overruling of the de- 
fendants’ several demurrers to complainant’s bill for want of 
equity. In the argument here, various points were made. 
Such of them as seem grave enough to merit specific notice 
will be disposed of in due order. 

1. The judgment against the executor is said to be void 
because rendered without a jury. The action was a civil 


case founded on contract. The suit was commenced in 
January, 1868, in the county court, which court was 
abolished by the constitution that took effect on July 21st, 
of that year. Code, $5125. The nnfinished business of the 
defunct court was transferred to the superior court, and 
power was conferred on the latter to complete it. b., $5149. 
The judgment was rendered without a jury because no 
issuable defense was filed on oath. Jb., §5091. We see no 
good reason why the provision of the constitution dispens- 
ing witha jury should not apply to cases which were carried 
into the superior court by the constitution itself, or even 
to those which were there before. The provision interfered 
with no judgment, or vested right. It related to the remedy 
alone, and regulated trial—nothing else. It did not deprive 
the defendant of jury trial, but prescribed a condition to 
obtain it with which he could comply or not, at his option. 
5 Ga., 195. Pending cases come under the designation, 
“ all cases,” and these are the wordsemployed. Why should 
a difference be made in the mode of trial, founded gn noth- 
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ing but the time of instituting the suit? In4 Ga., 208, 
quite a different question was presented. Sotooin 57 Ga., 
322, 354, where it was decided that appeals to a special jury, 
entered before the adoption of the constitution, were not 
embraced in the provision. As to appeal cases, the consti- 
tution was not retroactive. It prohibited any more ap- 
peals, in express terms, but it did not abrogate those which 
had been already entered. The law under which they were 
entered, declared expressly that they should be tried by a 
special jury. Cobb’s Dig., 494; Code of 1863, §3551. It 
was for the sake of such a trial that they were entered, and 
on the faith of having it, the sureties became bound for the 
eventual condemnation money. To deny to them such a 
trial as their contract contemplated, because their principals 
might fail or refuse to comply with new conditions as to 
pleading, would be to introduce new terms into their con- 
tract. To hold that the constitution of 1868, denied to the 
surety on appeal the right to have the eventual condemna- 
tion money ascertained by a jury, would be to hold that it in- 
tended to discharge him by obliterating the appeal, or else 
that it intended to force him to incur the new risk of hav- 
ing both debt and damages measured by the judge, on the 
plaintiffs evidence alone. Either of these consequences 
would be too extreme to be accepted without being forced 
upon the understanding by language too plain to admit of 
the slightest doubt. But where no appeal, and no security 
on appeal, and no prior judgment are involved, we are una- 
ble to discover any ground for distinguishing, in the mode 
of trial, between cases already pending in the superior court, 
and those not yet brought, when the constitution was 
adopted. The engagement of a surety on appeal was to 
answer for the result of another trial. To deny a full trial 
upon issuable pleas that were in when the appeal was taken, 
would be to interfere with the very matter touching which 
the contract was made. The contract related to trial and 
the results of trial. 38 Ga., 224. The appeal was not to 
the judge but to a special jury. 
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2. The judgment was rendered in a suit against an exec- 
utor, founded upon a note given by the testator in his life- 
time. The object of the present bill, the complainant being 
the plaintiff in that judgment, is to reach assets in the hands 
of devisees, which were administered by the executor before 
the judgment was rendered. It is objected that the judg- 
ment is simply against the defendant in the action, and not 
de bonis testatoris. This is its character, as appears from an 
exhibit annexed to the bill; but it is amendable. 57 Ga., 
136, and cases cited. That it is amendable would not, how- 
ever, in an ordinary case, entitle the complainant to preceed 
in equity without stopping to have it amended. Lemon vs. 
Thaxton, August term, 1877. The general rule is, that a credi- 
tor must collect at law, and in the effort to do so, must pursue 
the executor or administrator as far as legal remedies will ex- 
tend; not only, it may be, as far as they will extend against 
the unadministered estate, which may remain in specie, but 
also against the representative of the estate, personally, if 
he has committed waste. A devise, legacy or distributive 
share, when duly administered before any lien upon the 
same has been established, is not to be followed by creditors 
without necessity. But, according to the allegations of the 
bill, the creditor in the present case has no resource which 
he can possibly make available for the collection of his debt, 
except to follow after the devised estate. Thé executor is 
a non-resident of this state, and insolvent. He is not under 
bond. There is no security to account to creditors for his 
mal-administration. In this condition of things, equity need 
not drive the complainant back into a court of law to have 
the judgment amended, and to procure an execution that 
must needs be returned nulla bona. Such a return could 
not well be followed by a suit against the executor for a 
devastavit, because he is beyond the jurisdiction. The cred- 
itor will not be constrained to pursue him beyond seas, that 
is, the boundaries of the state. Moreover, he is insolvent, 
and to run him down would be to catch nothing but a man. 
According to the charges of the bill, there were no assets of 
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the estate in his hands, undistributed, when the judgment 
was rendered, and he was insolvent then as well as now. As 
to his interest, as one of the devisees in remainder, in the 
property now sought to be subjected in equity, that can be 
better:dealt with by means of this bill, than it could be at law 
by process of attachment. If he is truly insolvent, as the 
bill alleges, this interest might at law be as subject to his 
own personal creditors as to this creditor. His co-devisees 
are interested in holding them off; and if it can be done at 
all, it can be done in equity, and probably there only, unless 
by the rule of the Code, which allows a court of law to ad- 
minister equitable principles and afford equitable relief, on 
proper pleadings for the purpose. This rule, however, does 
not oblige equity to let go, in order that.a court of law may 
take hold. Code, §§$3095, 3096. <A still better reason in 
favor of equity jurisdiction is, that the devised property is 
held, under the will, by a trustee, who is directed to make 
sale thereof at the time appointed, and divide the proceeds. 
The legal title is in the trustee as yet, the trust not being 
fully executed. 

3. The rendition of the judgment was as far back as 
November, 1868, and the bili was filed in October, 1873. 
The devise in question embraced certain store-houses and 
lots in the city of Columbus, and was made to a trustee, in 
trust for the support and education of the testator’s grand- 
children, the holding for this purpose to continue for the 
term of twenty years (the testator died in 1859), and then 
the property to be, by the trustee, sold, and one-half of the 
proceeds paid over to the testator’s son (the executor of the 
will) ; and the other half to be invested by the trustee, and 
managed during the life of the testator’s daughter, the 
income to be applied to her support and the support of her 
children, and, at her death, the corpus to be equally divided 
among said children. The trustee, together with the exec- 
utor and his sister, the son and daughter of the testator, was 
made a party defendant to the bill when it was filed, but 
the grandchildren of the testator were not then parties, and 

52 
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did not become so until introduced by an amendment to the 
bill in December, 1875. From the dates here given, it will 
be apparent, that, while seven years from the rendition of 
the judgment had not elapsed when the bill was filed, they 
had beeu more than completed when the grandchildren 
were brought in as parties. On this ground, it is contended 
that the judgment is dormant: Code, §2914. But the sole 
defendant to the judgment is the executor, and if it is not 
dormant as to him, it is difficult to see how it can be dor- 
mant as to anybody else. How would you revive it? Lit- 
igation based on a judgmeut, in whole or in part, and affect- 
ing all the parties to the judgment as parties to the litiga- 
tion also, has been often held to prevent dormancy—so often, 
that it is needless to cite the cases. A further reason why 
the judgment is not dormant as to any of the beneficiaries 
of the trust, is, that the legal title to the trust property is in 
him, and he has beena party to the bill from the beginning. 
In him the trust estate was fully represented before the 
eourt. It is even doubtful whether it was necessary to 
make the grandchildren parties, to prepare the cause for 
a final decree: 16 Ga.,119. Moreover, were the judgment 
in fact dormant, it would still be evidence of a debt, so long 
as a proceeding to revive it would not be barred: Code, 
$2914; 7 Ga., 393; 8 Ib., 351; 21 7b., 507; 22 Tb., 58. 
4. The length of time which has elapse since the execu- 
tor assented to the devise, and the trustee entered into pos- 
session, is urged as a defense to the bill upon the principle 
of prescription, or the statute of limitations, and also upon 
the more ‘special principle of staledemand. The judgment 
is founded upon a promissory note, which was put in suit 
against the executor before any statutory bar had intervened ; 
and, as we have seen above, the judgment still retains all its 
original vitality. The title of the trustee, though supported 
by continuous possession, which commenced before the 
judgment was rendered, has been all the while qualified by 
law with acontingent liability in equity for the paymeut of 
this debt: Code, §$2467, 3152. Viewing this liability as 
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adhering to a subsisting trust, it is not within the ordinary 
statutes of limitation : 76., §3196. Viewing it as the correla- 
tive of a statutory right, or of a right accruing by operation 
of law, the period of limitation is twenty years: J., $2916. 
Viewing it as affecting the holder of lands by actual adverse 
possession, without more, the period is the same: /6., 2682. 
We think it would be more reasonable to class it under any 
of these provisions, than under section 2683 of the Code, 
which declares that adverse possession of lands, under writ- 
ten evidence of title, for seven years, shall give title by 
prescription. It is true that a devisee holds under written 
evidence of title, to-wit: the will; but a part of the law 
applicable to the will is, that the title which it conveys is 
not absolute and unconditional in equity, as against creditors 
of the intestate, until their claims are extinguished. This 
being the law of the land, it has the same effect as if it were 
written on the face of every will. The holding of the devi- 
see is, therefore, in every case, consistent with the creditor’s 
equitable right, and, relatively thereto, not strictly an ad- 
verse possession, so long as the will must be produced in aid 
or support of it. As to the doctrine of stale demands, any 
discussion based on the facts of this case would be useless: 
Code, $$2924, 3094, 3196. 

5. It is contended, finally, that this devise is protected 
because specific ; but, according to the bill, nothing else is 
within the creditor’s reach. All the rest of the estate is 
gone, and those taking, under the will, general legacies and 
the residuum are precisely the same persons who are inter- 
ested in this devise. They are now all before the’court, and 
their respective equities, inter sese, may be adjusted. Of 
course, if the executor has committed waste, his interest in 
the devise should be first appropriated by the decree to the 
debt. The other defendants can be made to contribute if 
necessary, and complete justice be done. 

Cited by counsel for plaintiffs in error : (judgment without 
jury), Code, $5091; 57 Ga., 322; (county court), Code, §$5128, 
5149; (judgment de bonis testatoris, etc.), 51 Ga., 457; 52 
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Ib., 35 585; 53 Tb., 387; 54 7b., 501; 77d. 31; 57 70. 
148; (following assets), Roper on Leg., 843, 844; W’ms on 
Ex’rs., 1687, 1776 et seq. 

Cited by counsel for defendant in error : (following assets), 
Code §3152; 55 Ga., 11; 8 Zb., 43, 106, 460; 20 7d., 145; 
6 Zb., 102. 

Judgment affirmed. 


Watton K. Harris e¢ al., plaintiffs in error, vs. Taz Wes- 
TERN & Artantic Rattroap Company, defendant in 
error. 


An injunction should not be granted on a bill which seeks to set aside 
a judgment and restrain an execution issued thereon, because the 
defendants were prevented from pleading a set-off to plaintiff’s suit 
at law because counsel for the defendant in the bill, the plaintiff 
in the common law suit, induced the complainants to believe the 
common law suit was settled, when the plaintiff in judgment is 
entirely responsible and solvent, and can respond to any demand 
complainants have against it, and complainants are thus not remedi- 
less at law. If there were equity in the bill, this court would not 
control the discretion of the chancellor, where the facts were contro- 
verted and affidavits pro. and con. filed. 


Equity. Judgments. Injunction. Before Judge Mc- 
Curcuen. At Chambers. Bartow county. June 1, 1877. 


Reported in the opinion. 
A. Jounson; Stansett & Worrorp, for plaintiffs in error. 


Warren Axin & Son; Juxivs L. Brown, for defendant 


Jackson, Judge. 


This was a bill filed by the complainants to enjoin a 
judgment at law, and fi. fa. issued thereon, from being en- 
forced on the property of the complainants. 

The railroad company sued Harris, and Sayre and others 
as securities on the bond for the faithful discharge of duty by 
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Harris, as agent at Kingston. The suit was brought in 1874, 
and the judgment recovered in 1876—there being no issuable 
plea filed on oath—and the execution issued from said judg- 
ment was levied upon the property of Harris. 

The bill alleged the foregoing facts, and stated that 
Harris did not owe the road when the judgment was ob- 
tained, but that the company owed Harris, on a fair settle- 
ment, some fourteen hundred dollars—that Harris would 
have filed a plea to set off this amount but was prevented 
by the fraud of John W. Wofford, the counsel of the road— 
that Wofford promised to try to settle the case with a war- 
rant of seventeen hundred and forty-one dollars, which 
Harris was entitled to receive from the state, and induced 
Harris to give him the use of the warrant and authorize © 
him, Wofford, to get the money on it—that he, Harris, did so 
to buy his peace and to save his securities harmless—expect- 
ing and requiring Wofford to get a receipt in full—that the 
receipt was not taken in full, and when Wofford’s attention 
was called thereto, he said it did not matter, the case was set- 
tled—that hence no plea was made and the judgment was 
obtained. The prayer is for injunction, and to set aside 
the judgment. On the hearing there were affidavits 
and counter affidavits, and the receipt was in evidence 
before the chancellor, which was from Wofford for 
the sum mentioned in the bill, as paid on account of this 
case, but not one word in it about its being in settlement 
thereof. 

The chancellor considering the whole case on the bill, an- 
swer and depositions, refused the injunction and ordered the 
ji. fa. to proceed for the amount found due thereon, and 
this is the error assigned. 

There is nothing in the case to take it out of the ordinary 
rule that this court will not control the discretion of the 
chancellor in refusing an injunction on controverted facts. 
Besides, the railroad company is amply able to respond to 
any suit which Harris or the sureties may bring for the 
money due Harris, or alleged to be due to him, and his 
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failure to file the plea of set-off does not preclude Harris 
from suing. He is not remediless in the case, even if he 
was prevented by fraud from filing his plea. But it ap- 
pears from the depositions of other counsel of the railroad 
company that they warned him that the case was not set- 
tled, and that in conversations with him he admitted, after 
paying the warrant-money to Wofford, that it would take a 
nice calculation to fix the amount of his indebtedness. 

In any view of the case, we are not disposed to interfere 
with the judgment of the chancellor. It appears to us to 
have been judiciously exercised in refusing the injunction, 
and the judgment must be affirmed. 

Judgment affirmed. 


James W. Mackey, plaintiff in error, vs. Toe Orprnaries 
or Murray anp Warrrietp Counties, defendants in 
error. 


. Charge upon assumed state of facts, error. 

. Where the building of a public bridge is let out by contract, and the 
county fails to take the bond required by §$6/1 of the Code, it is lia- 
ble for damages resulting from its defective construction, even though 
the injury complained of occurred more than seven years after its 
completion. 

BLECKLEY, Judge, dissented. 


Charge of Court. County matters. Roads and bridges. 
Before Judge McCurcnren. Murray Superior Court. Feb- 
ruary Term, 1877. 


Reported in the opinion. 


Jounson & McCamy, by Suumate & Wiuiamson, for 
plaintiff in error. 


J. A. R. Hanks, by brief, for defendants. 
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Mackey vs. The Ordinaries of Murray and Whitfield Counties. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
ordinaries of Murray and Whitfield counties, to recover dam- 
ages sustained by the plaintiff in conseqnence of a defective 
bridge, which had been built by the aforesaid counties 
across the Conasauga river by letting out the same to the 
lowest bidder, without taking a bond of the contractor 
to keep said bridge in repair. On the trial of the case, 
the jury, under the charge of the court, found a ver- 
dict for the defendants. The court charged, amongst 
other things, “that if the jury find that the injury com- 
plained of by plaintiff occurred more than seven years after 
the erection of the bridge, then the defendants are not lia- 
ble,” whereupon the plaintiff excepted. It was admitted at 
the trial that the bridge was built by letting it out to A. P. 
Roberts as the lowest bidder, and that no bond was taken, 
as required by the Code, to keep it in repair, and that it was 
completed about the Ist of January, 1867. The injury 
complained of occurred in September, 1874. If this was 
an original question in this court, I should hold that the 
counties were liable to be sued for the damages sustained as 
corporations, for the reasons expressed in my dissenting 
opinion in Scales vs. The Ordinary of Chattahoochee County, 
41 Georgia LPeports, 229. But, according to the ruling 
of the majority of the court in that case, the charge of the 
court was error in this case. 

The 671st section of the Code declares that “ when a pub- 
lic bridge, ferry, turnpike or causeway is let out, the contrac- 
tor must, in his bond, make a condition also to keep it in good 
repair for at least seven years, and as many more years as 
the contract may be for.” The majority of the court held in 
the above, case, that if no bond was taken from the contractor 
as required, the county would be liable under the 691st section 
of the new Code. It does not appear for what length of time 
the contract was made by the contractor to keep the bridge in 
good repair ; whether it was for seven or more years. The 
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charge of the court assumes that there was evidence that the 
contractor was only bound by his contract to keep the bridge in 
good repair for seven years, whereas there was no evidence 
for what length of time he contracted to keep it in good repair, 
therefore the charge of the court was error for that reason. 
But if the contract had been to keep the bridge in good re- 
pair for seven years the defendants failed to perform their 
duty, by requiring the contractor to give bond as required 
by law for its faithful performance, and shall they be al- 
lowed to take advantage of their own neglect of duty, en- 
joined upon them by law, and be placed in the same condi- 
tion and have the same protection after the expiration of 
seven years, as if they had performed their duty? If the law 
makes them liable for damages for not keeping the bridge 
in repair for at least seven years when no bond and security 
has been taken of the contractor,as was held by the majority of 
the court in Scales vs. The Ordinary of Chattahoochee Coun- 
ty, why should they not be liable as well after the expiration 
of seven years as during that period? The ground of the 
defendants liability isa continuing neglect of duty from the 
time of making the contract by the contractor up to the 
time of the injury. The defect in the bridge which caused 
the injury may have resulted from the defendants neglect 
of duty in not requiring bond and security of the contrac- 
tor—who can tell? Asa general rule, contractors do their 
work better when bond and security is required of them for 
the faithful performance of their contracts, especially bridge 
contractors who build bridges for the public. The defend- 
ants were in default in not performing their legal duty, 
and should not be allowed to take advantage of it to shield 
them from liability. 
Let the judgment of the court below be reversed. 


Jackson, Judge, concurring. 


I concur in the judgment pronounced by the chief jus- 
tice, for the reason that the statutes construed together 
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make the counties liable for bad bridges, where the ordina- 
ries fail to take bond, with good security, from contractors. 
Code, §671, prescribes that where a public bridge is let out 
bond must be taken to keep it in repair tor at least seven 
years, and as many more years as the contract may be for; 
and §691 provides that “if no bond or sufficient guarantee 
has been taken by the ordinary, the county is also liable for 
damages.” The idea is, that the traveler must look to 
the contractor alone, where the ordinary has discharged 
his duty and taken sufficient bond, but where the ordi- 
nary has not done his duty and taken bond, then the 
traveler can go upon the county or contractor, either 
or both, for damage from defective bridges. In this 
case, no bond was taken at all, though the contract 
was let to the lowest bidder, and the county is liable 
by the plain words of the Code, as well as the decision 
of this court in Scales vs. Chattahoochea County, 41 
Ga., 229, whether we take the majority or minority opin- 
ion of the judges. It makes no difference that seven years 
had elapsed from the completion of the bridge. If the coun- 
ties had discontinued the bridge, notice thereof should have 
been given the public; if not discontinued, they should 
have let it out again to be kept in repair to relieve them- 
selves from liability. There is no evidence that it was dis- 
continued, by notice or otherwise, and, it not being made 
safe for travel by a contract to keep it in repair, with bond 
therefor, the counties are liable, even under the ruling of 
the majority of the court in Scales’ case. 


Biecxtey, Judge, dissented, but furnished no written 
opinion. 


Auice K. Moveuon, plaintiff in error, vs. CLrement Mas- 
TERSON, defendant in error. 


After a homestead is claimed and set apart, it cannot be incumbered by 
mortgage, except for the objects specified in the constitution. A 
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mortgage on the homestead, executed by husband and wife, and 
approved by the ordinary, which purports to be made to secure a 
debt for money borrowed, ‘‘to enable us to carry on our farming 
interest on our farm in Jones county, our present homestead,” cannot 
be foreclosed if the truth be, that the *‘ mortgage was not given for 
taxes, or for money borrowed and expended in improvements upon 
the homestead, or for the purchase-money of the same. or for labor 
done thereon, or materials furnished therefor, or the removal of 
incumbrances thereon.” It was error to strike the wife’s plea et- 
ting up this defense in resistance to foreclosure. 


Homestead. Mortgage. Before Judge Bartierr. Jones 
Superior Court. October Term, 1876. 


Report unnecessary. 


C. L. Barrrerr; Irvin & Gresnam, for plaintiff in 
error. 


©. P. Crawrorp; Harpeman & Jounson, for defendant. 
Bieckey, Judge. 


The wife’s plea negatives, expressly, all the objects for 
which the homestead can be incumbered under the constitu- 
tion of 1868: Code, $5135. Assuming the plea to be true, 
the mortgage cannot be enforced against the property, while 
the homestead right is in existence. It may be that it can, 
after the right has terminated; but if so, it is because the 
mortgage binds whatever is beyond the homestead estate 
proper. Whether it does so or not, need not now be decided. 
Granting that. it does, the choice would lie between ren- 
dering a judgment of foreclosure now, with a stay of sale 
until the homestead right is extinct, (45 Ga., 631), and post- 
poning foreclosure, as well as sale, until after the happening 
of that contingency. At all events, if the matter of the 
wife’s plea is supported by evidence at the trial, the mort- 
gage cannot be foreclosed against the homestead estate, either 
now or hereafter. It was error to strike the plea. 

Judgment reversed. 
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Srarrorp, Buatock & Company, plaintiffs in error, vs. Zacu- 
arian H. Extiorr, defendant in error. 


A general waiver of the right of homestead to all the property of a 
debtor, in esse and to be acquired, in a promissory note, without 
words which create any lien or describe any particular property, 
will not estop the debtor from taking a homestead, though he may 
have owned and possessed the property set apart at the time he 
gave the note. 


Homestead. Debtor and creditor. Estoppel. Before 
Judge Hall. Pike Superior Court. April Term, 1877. 


Reported in the opinion. 
B. M. Turner; McCay & Triprs, for plaintiffs in error. 
J. A. Hunt, for defendant. 

Jackson, Judge. 


This case involved the question of the effect of a general 
waiver of the right of homestead made in a promissory note. 
The question was submitted to the judge without a jury, 
on the following agreed facts: Stafford, Blalock & Co., 
held a note against Z. H. Elliott, dated and due in 1873. 
Stafford, Blalock & Co., sued the note te judgment, execu- 
tion was issued thereon and levied upon one hundred and 
fifty acres of land; the note was an ordinary promissory note, 
except that it contained a waiver of the right of homestead, 
what is commonly called a general waiver; at the time 
Elliott gave the note, he owned the land; after giving the 
note he applied for and procured a homestead on the land; 
as agent of his wife and children he claimed it, and the ques- 
tion was submitted, whether the land was subject or not. 
It will be observed that the waiver extended to all the prop- 
erty of the claimant, that in his possession or which might 
be subsequently obtained, and none at all was specified or 
described, and no lien of any sort was created by the note. 
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Judge Hall held that the claimant was not bound by the 
waiver not to take a homestead, and error is assigned on 
that judgment. 

In the case of Simmons vs Anderson, 56 Ga., 53, it 
was ruled that when a waiver was made of the right of 
homestead to a particular tract of land specified in a mort- 
gage, which gave the mortgagee a lien thereon, then, in such 
a case as that, the mortgagor could not defeat the lien by 
taking a homestead in that particular tract of land; but 
this case is wholly unlike that, in that no lien is created in 
this case, that no property is described on which the waiver 
is to operate, that the waiver in this case covers all property 
then or which might be thereafter acquired, while in that 
case it did not appear but that the mortgagor owned other 
property, real and personal, on which he might exercise his 
constitutional right in behalf of his family. 

The policy of the law, as exhibited in the constitution and 
statutes, is undoubtedly that women and children should 
have a home set apart out of the father’s and husband’s 
property, if he, as the head of the family, would secure it to 
them. Code, §$5135, 2002, et seg. There is nothing 
in any decision of this court which contravenes such 
policy. Of course, as held in Bowen vs. Bowen, 55 
(a., 182, the father must move voluntarily, as the prop- 
erty is his own, but in the case at bar he did move vol- 
untarily, and has exercised his constitutional right in be- 
half of his family. The simple question is, can he bind 
himself never to change his mind, if he has once said that 
he would not exercise it, as to all his property then in his 
possession, or which he might afterwards own by gift or 
devise or purchase? We think not. If he obtains credit 
by creating a lien on a particular piece of property, and in 
express words make the lien more secure by covenanting 
not to take a homestead on it, then he is estopped from so 
doing, but a general waiver like this in a promissory note, 
describing nothing and creating a lien on nothing, does not 
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estop him. And so we think is the better line of authority 
in our sister states on the subject. See 9 How., N. Y., 
547; 10 Ib., 276; 22 N. Y., 249. 

Judgment affirmed. 


Crariwnpa CorEssury e al., plaintiffs in error, vs. Exiza R. 
Darr et al., defendants in error. 


The bill alleged that the complainants were the beneficiaries of a cer- 
tain trust estate; that the trustee had borrowed money and given a 
mortgage on the trust property to secure its repayment; that the 
mortgagee had notice that the money was not borrowed for the use 
of the estate; that proceedings had been commenced to foreclose, to 
which the trustee would make no defense. The prayer was for the 
removal of the trustee, the cancellation of the mortgage, and injunc- 
tion against its foreclosure. 

Held, that a demurrer to the bill was properly overruled. 


Equity. Trusts. Before Judge Tomexins. Glynn Su- 
perior Court. May Term, 1877. 


Reported in the decision. 

GoopyEak & Harris, for plaintiffs in error. 

W. J. & Wm. WitiuMs, for defendants. 
Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, with a prayer for an injunction, upon the allegations 
contained therein. The defendants demurred to the bill, 
which was overruled by the court, and the injunction prayed 
for granted, whereupon the defendants excepted. The ob- 
ject and prayer of the complainants’ bill, is to restrain the 
defendant, Colesbury, from foreclosing a mortgage executed 
to her by the defendant, Dart, as trustee, on certain described 
real estate, which the complainants allege Dart held in trust 
for them under two trust deeds, the one executed by Rat- 
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cliff as sheriff, and the other by Gignilliatt, conveying the 
property to the said Dart in trust for the complainants, who 
pray that the mortgage may be delivered up and cancelled, 
and that Dart may be removed as their trustee. The alleged 
equity in complainants’ bill is, that the money borrowed by 
Dart, as trustee, from Colesbury, the other defendant, to 
secure the payment of which the mortgage was executed, was 
not borrowed for the benefit of the trust estate, and that the 
defendant, Colesbury, the mortgagee, had notice of the same 
when the mortgage was executed to her by said trustee ; and 
that the defendant, Dart, has made no defense to the fore- 
closure of said mortgage, and will not make any, and with- 
out the intervention of said court of equity said mortgaged 
property will be lost to said trust estate. Although the 
complainants’ bill is rather loosely drawn, still there is 
enough in it, assuming the allegations to be true, as the de- 
murrer does, to require at least an answer from the defend- 
ants; and there was no error in overruling the defendants’ 


demurrer. 
Let the judgment of the court below be affirmed. 


Mis S. Warez, executor, plaintiff in error, vs. Tue Crry 
Bank or Macon, defendant in error. 


[Jackson, Judge, having been of counsel, did not preside in this case. It was 
argued at the last term, and decision reserved.|] 


1. The drawer and the indorser may be sued together without joining 
the acceptor. If the indorser intends to raise the question of ju- 
risdiction, he should do so in distinct terms, and should make 
the question when, or before, pleading the merits. 

. If, in fact, the suit on a bill is against drawer and indorser, the 
defendants should be so described in the declaration. Omission to 
describe them may be amended, where there is enough set forth to 
amend by. In this case, direction is given to restore the declaration 
to its original form. 

. The pleadings will be taken, in the supreme court, as correctly copied 
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in the transcript of the record. A different version of them in the 
bill of exceptions will be disregarded. 

. In a suit brought by the holder, upon a bill payable to the order of 
the drawer, and indorsed by him and another, each indorsing in 
blank, the two are to be treated as indorsers, or as drawer and 
indorser, and not as joint promisors, though the bill may have been 
accepted for the accommodation of both. Relatively to the holder, 
they are not joint promisors, though that might be their relation to 
the acceptor in an action by him for money paid for their use and at 
their request. The holder does not take his title from the acceptor, 
but from the payee through the indorsement. Without the indorse- 
ment as such the holder would not have the legal title, but would 
be an apparent stranger to the instrument. 

5. Notice to sue must specify the county of the debtor’s residence. It 
is not a compliance with the statute to say ‘‘of Macon, Georgia,” 
there being in the state both a county of Macon and a city of 
Macon, and the notice not indicating that the county was meant 
rather than the city. 

. Where a draft, when presented for acceptance and accepted, had in 
the body of it a mortgage or crop lien in favor of the acceptor, and, 
also, an undertaking by the drawer to deliver to the acceptor, at his 
warehouse, a specified crop of cotton, the mortgage or lien was for 
the protection of the aceeptor. A holder of the draft had no right, 
and was under no duty, to enforce the lien against the cotton after 
it reached the acceptor’s hands. 

. The draft specifying a certain rate of interest (not usurious), the 
holder could collect at that rate from the drawer and the indorser. 
But the stipulation for attorney’s fees was a part of the contract 
of the drawer with the acceptor, as to the lien, etc., and falls 
within 49 Ga., 604, and 57 Jd., 333. No attorney’s fees are collecti- 
ble by the holder in an action upon the draft. 

. The judgment, as well as the declaration, is amendable as to the de- 
scription of the defendants, etc. 


Negotiable instruments. Pleadings. Indorsement. Prac- 
tice in the Supreme Court. Lien. Fees. Amendment. 
Before Judge Hitt. Houston Superior Court. Novem- 
ber Term, 1876. 


The City Bank of Macon, on November 2, 1874, brought 
complaint against George S. Haslam, Jr., and Mims S. Ware, 
as executor of Shadrach Ware, deceased, for $1162.79, be- 
sides interest, alleged to be due “ona certain instrument 
in writing in the form of a draft, dated June 7, 1873, signed 
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by said Haslam on the face and back thereof, and by said . 
Shadrach on the back, requesting Campbell & Jones to ac- 
cept the same for the accommodation of said George S. 
Haslam and said Shadrach, which the said Campbell & 
Jones did, due five months after date.” Attached to the 
declaration was a copy of the instrument sued on. It was 
in the form of a draft, embracing within it a factor’s lien 
on the drawer’s growing crops and personalty, to secure the 
repayment of the advance and ten per cent. counsel fees ; also 
a promise to deliver to drawees sufficient cotton to pay off 
the obligation at maturity. Across the face of this paper 
was written the firm name of Campbell & Jones. It was 
indorsed by George S. Haslam, Jr., and 8. Ware. 

Ware, executor, pleaded in substance, as follows : 

1. The general issue. 

2. That testator was only a security on the note or draft ; 
that both before and after said paper matured, this defend- 
ant notified the plaintiff, in writing, to proceed at once to 
collect the same out of the principal, George S. Haslam, 
Jr. That this notice was given in October and Novem- 
ber, 1873, and in January, 1874, whilst no proceeding was 
taken against said Haslam until November, 1874. 

3. That at the time said paper matured, said George S. 
Haslam, Jr., had in Campbell & Jones’ warehouse, in the 
city of Macon, bales of cotton, and this defendant no- 
tified the plaintiff, in writing, that said cotton was there 
stored, subject to the draft sued on, and to proceed to assert 
its lien theron, which plaintiff failed to do for more than 
three months after said notice. 

4th. That the plaintiff held other claims against said Has- 
jam, which had no lien on the cotton in possession of Camp- 
bell & Jones, and that notwithstanding the written notice 
to plaintiff to proceed to assert its lien, it failed and refused 
to do so, but that on the contrary it allowed said cotton to 
be sold, and the proceeds to be applied to the payment of 
the other notes which it held against said Haslam. 

According to the bill of exceptions, at the trial term, long 
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after the pleas were filed, the plaintiff amended by adding, 
in substance, the following averment: Petitioner further 
shows that George 8. Haslam Jr., and Mims 8S. Ware, exec- 
utor, are indebted to it on a certain promissory note, made 
by said defendants in the form of a bill of exchange, drawn 
by the said George S., on Campbell & Jones, payable 
to the drawer’s order, with the names of thesaid defendants 
written on the back of said bill, and accepted by the said 
Campbell & Jones, for the accommodation of said defend- 
ants. 

As to this amendment the record is silent. 

To the proposition to amend at the time when made, the 
defendant, Ware, executor, objected. The objection was 
overruled, and he excepted. 

To the proposed amendment he objected, as being illegal 
and not in conformity to the statute, and because it con- 
tained new and distinct causes of action. These objections 
were overruled, and he again excepted. 

He then demurred to the declaration as amended, upon 
the following grounds : 

1. Because the acceptors were not joined in said declara- 
tion—that, as the plaintiff had elected to treat two out of 
the four parties to said paper as joint obligors, he was bound 
to join all of the parties, to-wit: the drawers, acceptors and 
indorsers, in the same suit. 

2. Because the defendant’s testator was only an indorser, 
as appeared from the declaration and the instrument thereto 
annexed, and defendant, as his legal representative, should 
have been sued in that capacity, and not as a joint obligor. 

3. Because the amendment set forth new and distinct 
causes of action. 

The court overruled the demurrer, and defendant excepted. 

The facts presented by the testimony, so far as material, 
are stated in the opinion. 

The court charged the jury as follows: “If you are sat- 
isfied from the evidence, that Campbell & Jones accepted 
the draft sued on as accommodation acceptors, at the request 

53 
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of, and for the benefit of, Shadrach Ware, they, at the time, 
having no funds of the drawer in their hands, accepting it 
only on condition that said Ware had indorsed, or would in- 
dorse, said draft, to indemnify and protect them from the 
payment of the same as such acceptors, then the plaintiff 
would be entitled to a verdict for the full amount of the 
principal of said draft, with interest on the same from the 
date thereof, at the rate of ten per cent. per annum, and 
also ten per cent. on the amount of principal and interest 
due on said draft at the date of trial, for attorneys’ fees, 
against the said George S. Haslam, Jr., and the defendant, 
Ware, as executor of Shadrach Ware, deceased.” To this 
charge the defendant, Ware, executor, excepted. 

The jury found for the plaintiff $1,162.79, principal, with 
interest at 10 per cent. per annum, and 10 per cent. counsel 
fees. 

The defendant, Ware, executor, assigns error upon each 
of the above grounds of exception. 


W.S. Watiace; Lyon & Nisper, for plaintiff in error. 


Jno. C. Rurnerrorp; Wooren & Smimons; Hatt, Lor- 
ton & Bartiert, for defendant. 


Brecktey, Judge. 


1. The action was against the drawer and the executor of 
the indorser. “In all cases the indorser may be sued in the 
same action,and in the same county, with the maker, or 
drawer, or acceptor”: Code, $2782. Under the constitution 
(Code, §5122,) it admits of question whether this provision 
for forcing the indorser to the drawer’scounty could not be 
resisted by timely objection to the jurisdiction. The lan- 
guage of the constitution is, that “suits against the maker 
and indorser of promissory notes, or other like instruments, 
residing in different counties, shall be tried in the county 
where the maker resides.” ‘Other like instruments” will 
include bills of exchange ; but after acceptance of a bill the 
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acceptor, and not the drawer, according to the common 
authorities, stands in the relation corresponding to that of the 
maker of a note: 21 Ga., 135; 1 Parsons on Notes and 
Bills, 54. The Code, however, seems to treat the drawer as 
maker: section 2773. But what the indorser might have 
done in the present case need not be considered, for he waived 
his right of objecting to the jurisdiction by pleading to the 
merits. The Code declares, in section 3461, that “if a de- 
fendant appear and plead to the merits, without pleading to 
the jurisdiction, and without excepting thereto, he thereby 
admits the jurisdiction of the court.” The suit was return- 
able to November term, 1874. On the 24th of May, 1875, 
the indorser filed the plea of “not indebted,” and some 
special pleas setting up his discharge. The case was tried at 
May term, 1876. At no time, so far as appears, was any 
distinct objection presented to the jurisdiction of the court- 
It may be that it was the purpose to make that question by 
the various exceptions taken to the declaration before and 
after it was amended ; but if so, there was no direct avowal 
of the purpose, and, moreover, all this occurred while the 
pleas to the merits were in. The waiver, under section 3461 
of the Code, had already taken place. The pleas were never 
withdrawn. 

2. The declaration seems to have stood in its original form, 
not demurred to or otherwise attacked, until the term of 
the court at which the trial took place. We think its 
original form was correct, and we direct that form to be 
restored by amendment. The legal significance of the decla- 
ration, as it comes up in the transcript of the record, is, per- 
haps, substantially the same now as it was then. [ead in 
connection with a copy of the draft annexed to it, the rela- 
tion to each other of the parties sued, can be made out with 
adequate legal certainty—see 13 Ga., 311; but the drawer 
and indorser ought, in perfect strictness, to be named as such, 
respectively, and they were so named at first. Let the 
proper designation of each be restored. 

8. According to the bill of exceptions, a part of the 
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amendment made at the trial treated the instrument de- 
clared upon as a promissory note; but no such matter is 
found in the declaration itself, as the transcript of the 
record sets it forth. In this court, the transcript, and not 
the bill of exceptions, is to govern in respect to the real 
contents of the pleadings. 56 Ga., 439. 

4. The bill sued on was drawn by Haslam, payable to 
his own order. He indorsed it, and then negotiated it to 
Ware for value. This appears from the evidence. Ware, 
either before or after it was accepted by the drawees, in- 
dorsed it ; and after it was accepted, he put it in circulation 
with his own name upon it as second indorser. Both in- 
dorsements were in blank. Now, with reepect to the regu- 
larity of the bill, and the proper designation of Haslam and 
Ware as parties, and their relations to each other, it is 
wholly immaterial whether Ware indorsed before accep- 
tance or after, or whether the acceptance was for the sole 
accommodation of Haslam, or for the accommodation, and 
at the request of Ware, also. Haslam fills precisely the 
description of drawer and first indorser. Code, $2773. 
And Ware, having indorsed subsequently, and paid value, 
has, as against Haslam, the rights of a second indorser. 
Code, §2780 ; 46 Ga., 17. They are not joint promissors, 
upon the bill, in any sense whatever. Grant that the ac- 
ceptors accepted for their joint accommodation, and that 
the acceptors were never put in funds with which to pay, 
- this would not enable the holders to treat the two indorse- 
ments as one. Payment of the bill by the acceptors out of 
their own funds would not entitle the acceptors to main- 
tain any action whatever on the bill itself. They would 
have to sue for money paid, and the bill would be relevant 
as matter of inducement only. 23 Ga., 49; 52 Zb., 379; 
54 [b., 104. In 52 Ga., supra, where it was held that the 
drawer and indorser were liable to the accommodation ac- 
ceptor as joint promissors, it was expressly stated in the 
opinion that the action was not on the paper, but for money 
paid. As the money sued for was paid at the request of 





AUGUST TERM, 1877. 847 


Ware, ex’r, vs. The City Bank of Macon. 


both, they were jointly liable to refund it; just as they 
would have been if the request had been made and com- 
plied with without the use ofa bill. Butasuit by the holder, 
as in the present case, must be on the bill itself; and the 
bill being perfectly regular as to the parties, there is no 
occasion for raising any imaginary difficultities in pleading. 
The parties sued are drawer and indorser, and as such they 
are liable to the plaintiff in this action. The evidence of 
Jones, one of the acceptors, was utterly immaterial, for 
which reason it is unnecessary to decide whether the death 
of Ware, the indorser, rendered him incompetent to testify 
or-not. Any error in the charge of the court based on his 
evidence, was also immaterial. 

5. Tlie defence insisted upon by the executor of the in- 
dorser was, that he was discharged because of notice given to 
the holder to sue, under the Code, §2156; and because of 
failure of the holder to proceed against the cotton mort- 
gaged in the same instrument which is now sued upon as a 
draft or bill. Of the notice to sue, it is enough to say that 
it failed to give the county of the residence of the parties 
to be sued, orof any of them. It described the acceptors as of , 
Macon, meaning, most probably, the city of Macon; but 
as there is also a Macon county in the state, the notice was 
ambiguous. The statute entitles a creditor to be informed 
by the notice in what county the debtor or debtors reside, 
against whom suit is to be brought; and it is expressly de- 
clared that a notice, wanting in this requisite, shall not be 
effectual. 

6. In the body of the bill or draft declared upon, was a 
erop lien or mortgage, and a stipulation to deliver cotton at 
the warehouse of the acceptors. This part of the contract 
was between the drawer and the acceptors, and was for the 
security and protection of the latter. It was the mode 
adopted for putting the acceptors in funds with which te 
pay the draft, or (in case of failure to deliver the cotton) for 
enabling them by foreclosure of the lien or mortgage to re- 
imburse themselves for advances which they might have to 
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make out of their own means to meet the draft at maturity. 
When the bill was accepted and put in cireulation, any hol- 
der of the same could look to the acceptors as well as to the 
drawer and indorsers for payment, but could have no right 
to interfere with the security which had been the basis of the 
acceptance. In order to pass that security to the holder, 
some assignment of it by the acceptors would be necessary. 
It would not pass out of the acceptors and into the holder 
by any chain of indorsement beginning with the payee. 
The payee could not indorse away the security to which the 
acceptors looked when they engaged their personal credit 
and responsibility for the payment of the bill. It is plain, 
therefore, that if cotton reached the warehouse of the 
acceptors which was subject to be appropriated by them 
to this draft, they were entitled to the custody of it, and 
it was neither the duty nor the right of the holder of the 
bill to disturb their possession. 36 Ga., 410; I. Otto, 92; 
19 Ga., 73; Code, § 2779. It follows, that the defense to 
the action was wholly unavailable and inadmissible, in so 
far as it rested upon a failure of the holder to proceed 
- against the cotton. 

7. It was objected that the rate of interest mentioned in 
the draft was not collectible by the holder, but only the ordi- 
nary rate of seven per cent. Possibly, the promise as to in 
terest might be construed to mean that the drawer would 
pay to the acceptors at the stipulated rate, if the acceptors 
had to advance money of their own to take up the bill. We 
incline to think, however, and so rule, that the sounder con- 
struction is, that the bill itself was intended to bear the con- 
ventional rate specified, and that the court below was cor- 
rect in computing interest accordingly. On the subject of 
attorneys’ fees, we entertain a different view. The contract 
as to them, appears to be altogether between the drawer and 
the acceptors, and to relate to the enforcement of the lien, ete. 
The cases in 49 Ga., 604, and 57 Zd., 333, seem to apply. 
The action being by the holder upon the draft, we think 
the attorneys’ fees should-be disallowed, and we direct that 
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the verdict as to them, be set aside, and the judgment be 
reduced to correspond with the verdict as thus modified. 

8. Finally, the judgment can and should be amended so 
as to conform to the declaration in describing one of the de- 
fendants as drawer, and the other as indorser. The Code, 
$3572, directs, that in judgments against sureties or indorsers, 
the relation of the parties under the contract shall be designa- 
ted and identified, and that execution shall issue accordingly. 
Let this be done. 

Judgment reversed in part, with directions as indicated 


above. 












Josepn Scotty & Company, plaintiffs in error, vs. Davi 
K. Burier, defendant in error. 










1. Where the venue of the levy is in Mitchell county—the levy begin- 
ning, ‘Georgia, Mitchell county”—and the land levied on is 
described as lots numbers five and thirty-six, in the eleventh district, 
the levy will be considered to mean those lots in that district in 
Mitchell county, and will be held sufficiently plain. 

2. When there is but one defendant to the execution, and the claim affi- 
davit recognizes the land to have been levied on ‘‘asthe property of 
said defendant, George W. West,” the claimant is estopped from 
excepting to the levy on the ground that the words ‘as the property 

of the defendant,” are omitted from the levy. 














Claim. Levyandsale. Estoppel. Before Judge Wricur. 
Mitchell Superior Court. November Adjourned Term, 


1876. 






Reported in the opinion. 






Guritey & Townsenp; B. B. Bower, for plaintiffs in error. 







W. O. Fiemine; James H. Spence, for defendant. 


Jackson, Judge. 









This was a claim ease, and on the trial the court, on mo- 
tion of the claimant, dismissed the levy, and the single point 
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is, was the levy sufficient under section 3640 of the Code. 

1. The levy was upon land, and in these words: “ Georgia 
Mitchell county—I have this day levied the within ji. fa. 
on lots of land numbers five and thirty-six, in the eleventh 
district. March 17th, 1875. A. G. Stewart, deputy sheriff.” 
Section 3640 of the Code requires that the property shall be 
plainly described, as well as the interest of the defendant 
therein. We think that the property is described with 
sufticient certainty. The numbers and district of the lots 
will be construed to mean those numbers in the eleventh 
district of Mitchell, as the levy begins with the words: 
“Georgia, Mitchell county.” The written words on the 
Ji. fa. constitute the levy, as the property is land, in this 
state ; and those words are “ Georgia, Mitchell county,” to 
begin with, and the levy must have been made there, be- 
cause those words are part of the levy itself, and hence the 
land must lay in that county. 50 @a., 423. 

2. But it is said that defendant’s interest in the property 
is not described in the levy ; that it does not appear that he 
has any interest in it at all, the words “as defendant’s 
property” being omitted from the levy. The reply seems to 
be conclusive, that the claimant is estopped from excepting 
to the levy on this ground, for the reason that he himself 
has sworn that it was levied on as defendant’s property. 
The claim affidavit so states distinctly, and this oath of the 
claimant, by which the whole case is brought into court for 
trial, should estop him from a denial of the truth of that 
oath, if there be such a thing as estoppel inany case. 54 
Ga., 296. It is true that the case there is one of personal 
property, and the court intimates that the principle may not 
extend to real estate. But we hold that where there is but 
one defendant in ff. fa., and the claim affidavit sets out that 
the land was levied on as defendant’s property, and the ex- 
ception to the levy is only that the levy does not set out 
that the land is levied on as defendant’s property, the prin- 
ciple ruled in 54 Ga., 296, does apply, and in such a case 
the claimant is estopped from making the objection. 
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As the record is confused in regard to the offer to amend 
the levy and the ruling thereon, we say nothing about that 
exception. 

Let the judgment be reversed. 


GrorGE Mansrtexp, plaintiff in error, vs. E. Barserr, de- 
fendant in error. 


For a surety to resist a plain, absolute promissory note, due more than 
ten months after he signed it, by setting up a parol cotemporaneous 
agreement, to the effect that he was to remain surety for a few days 
only, and then be discharged, his plea, alleging that the parol stip- 
ulation was left out of the writing by mistake, on his part, and by 
fraud on the part of the creditor, should specify in what the mistake 
consisted, and how it came to be committed, and in what the fraud 
consisted; and, moreover, that the parties, one or both, intended to 
insert the omitted matter, or have it inserted. If it is apparent, on 
the face of the plea, that no such intention was entertained, but that 
the surety simply trusted to the parol promise for his protection, 
and the precise nature and manner of his mistake are not alleged, 
the plea will be stricken. 

JAcKsoN, Judge, concurred on special grounds. 


Principal and security. Pleadings. Mistake. Fraud. 
Before Judge Hatt. Clayton Superior Court. March Term, 
1877. 


Reported in the opinion. 
James T. Spencer, for plaintiff in error. 
Ticner & Hopnetr; P. L. Mynart, for defendant. 


Biecktey, Judge. 


The promissory note declared upon was as follows: “ By the 
first day of October, 1875, we or either of us promise to 
pay E. Barber, or order, one hundred and eighty 13-100 dol- 
lars, value received ; and if not punctually paid, interest at 
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the rate of two and one-half per cent. per month from date. 
December 11, 1874. : A. A. Morris. 
GrorcEe MansrFiExp, Security.” 


The action was commenced on the 10th of August, 1876, 
and was by the payee against both of the makers. The 
principal became bankrupt, and the action proceeded against 
the surety alone. ‘The latter pleaded on oath, specially, that 
he signed the note at the plaintiff's request ; that the plain- 
tiff said he wanted him on the instrument as security for a few 
days only, adding that Miss N. A. Morris had agreed to become 
security, but that he, the plaintiff, could not at that time see 
her and procure her signature; that he was in a hurry to 
start upon a trip which would detain him from home some 
two weeks, and that if defendant would stand on the note 
until he could return, it was all he wanted. The plea al- 
leged, further, that defendant signed with the distinct un- 
derstanding that he was to be bound for a few days only, 
until plaintiff could return, and that he then was to be re- 
leased ; that plaintiff returned in about two weeks, but took no 
steps to have Miss Morris sign or defendant released ; that the 
writing declared upon does not contain the whole contract, 
so much of the same as is above set forth having been left 
out of the instrument by accident and mistake. The plea 
alleged, further, that the defendant’s contract with the plain- 
tiff was, that he was to stand security for a few days; that 
this condition was left out of the writing by mistake on the 
part of the defendant, he relying fully on the statements of 
the plaintiff that the suretyship would last only a few days, 
until the plaintiff could return; that the stipulations were 
left out of the writing by fraud on the part of the plaintiff, 
he being -in a great hurry, and pretending that he merely 
wanted the defendant to stand for a few days, in case death 
should occur to the principal; that by these fraudulent acts, 
the plaintiff procured the defendant to sign the note, with 
the understanding that he, the defendant, was to be dis- 
charged in a few days. The striking of this defense by the 
court, on the plaintiff's motion, is the error complained of. 
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What accident happened to prevent all the contract from 
being reduced to writing is not hinted bythe plea. In what 
the mistake consisted, which resulted in omitting from the 
writing a part of the contract, is not alleged. Was it a mis- 
take of fact, or a mistake of law? Did the defendant be- 
lieve erroneously, that the writing contained more than it 
did contain, so as to make his mistake one of fact; or did he 
err in estimating the legal operation of the instrument, so 
as to make his mistake one of law? 21 Ga., 118. The 
writing.is very brief and very explicit. It would be diffi- 
cult to misunderstand it, and no misunderstanding of it is 
alleged. The plea does not aver or intimate that the par- 
ties, or either of them, intended to insert the omitted mat- 
ter, or any pait of it. On the contrary, from the terms and 
tenor of the plea, it is plainly inferable that no such inten- 
tion existed. The parties, doubtless, if the plea is true, did 
precisely what they intended: that is, they purposely en- 
tered into a written contract which was absolute and uncon- 
ditional, agreeing, at the same time, to qualify and control 
it by parol stipulations wholly inconsistent with the writing. 
What the defendant promised, in writing, was to pay money 
by a time specified, more than ten months in the future. 
His oral agreement was, never to pay it, or any part of it, 
but to be a surety on the instrument for a few days only, 
and then be discharged. According to this agreement, his 
suretyship was nothing. He was bound for nothing. The 
note, by its face, was not to mature for more than ten months. 
If the defendant was to be discharged in a few days, of what 
avail was his signature, and to what end did he sign? In the 
face of such an absurdity as his suretyship would be reduced 
to, by setting up the parol contract, the rule for pleading mis- 
take ought to be held with great strictness. That rule is 
deducible from 21 Ga., supra, and 40 Ga., 199. It requires 
that the matter and manner of the mistake should be alleged. 
Here the result or consequence is alleged, but the matter 
and manner are omitted. In precisely what did the mistake 
consist / and how did the defendant happen to commit it ! 
To these questions the plea affords no answer. 
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As to the fraud imputed to the plaintiff, the general sum 
of it is, that he procured the note, so far as the defendant’s 
signature is concerned, by a parol agreement wholly incon- 
sistent with the face of the instrument, and then failed to 
comply. There is no express allegation that he misrepre- 
sented any fact, or resorted to any artifice That Miss Mor- 
ris had agreed to become security, is not denied ; that plain- 
tiff was in a hurry, is not denied; that he was going on a 
trip from home, and actually went, is not denied; nor 
is it even denied, directly, that the plaintiff's purpose was 
what he represented or pretended it to be. Insincerity is 
rather intimated than alleged ; and the pleader seems to rely 
on some general inference of turpitude which the court is 
expected to draw from all the circumstances taken together, 
and especially from the ultimate fact, that the plaintiff failed 
to perform what he had promised. There is, however, an 
express allegation that the oral stipulations were left out of 
the writing by fraud on the part of the plaintiff. But this, 
we think, is made nugatory by the general tenor of the plea, 
which shows that neither of the parties ever intended these 
stipulations to become a part of the writing. It is quite 
manifest that nothing of the sort was contemplated ; and 
that infirmity of the whole case is as disastrous to the theory 
of fraud as it is to the theory of mistake. An allegation of. 
fraud, any more than an allegation of mistake, cannot be 
used as a mere cover to bring in an oral agreement, cotem- 
poraneous with the note, and in variance of its terms. We 
think this forbidden result, is the one really aimed at by this 
plea. 52 Ga., 149; 53 /6., 18; 54 7., 289; 56 76., 31; 49 
Tb., 370; 44 Lb., 662; 43 7b., 190, 333, 423; 41 7d., 675; 
40 7b.,199; 21 7b.,118; 57 7b., 319; 13 7d., 193, 208, 210; 
5 Ib., 373; 52 Ib. 448, 570; 50 Jb, 211; 36 Jb, 454; 
3 Phil. Ev. C. & HL, p. 1458, n. 976. 

In argument, the two cases in 30 Ga., 93, 306, were urged 
upon us as in point. But those cases are not like the pres- 
ent. In them the parol evidence went more to the consid- 
eration than to the written promise. The creditor, in each 
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of them, stipulated concerning something of value, and of 
that something the surety was to have the benefit. There, the 
subject matters contracted about comprehended more than 
the suretyship. Here, the subject matter was the surety- 
ship alone, and the unwritten part of the bargain would en- 
tirely nullify that which was written. The real claim is, 
that out of one and the same transaction arose both an obli- 
gation and a release, at the same instant; for a covenant 
never to sue, is a release (Code, $2861), and a stipulation to 
discharge, in a few days, from a note which has more than 
ten months to run, negatives the possibility of a suit to co- 
erce payment. This looks less like a condition repugnant 
to the main grant, than a main grant repugnant to itself. 
Perhaps the case in 10 Serg. & Rawle, 290, may be a prece- 
dent for overturning a note like the one before us; but if 
it is, we are not at liberty to follow it, were we inclined, for 
so construed, it is antagonistic to several decisions of this 
court above cited. 

Cited for plaintiff in error, 28 Ga., 165; Code, $3808; 43 
Ga., 382; 10 Lb., 235; 17 £b., 522; 25 Lb., 85,86; 30 7b., 
93, 306; 8 7b., 559; 16 Wall., 3; 4 Cranch, 219; 27 Ga., 
54. Per contra, Code, §§3801 to 3804; 33 Ga., 491. 

Judgment affirmed. 


J AcKsON, Judge, concurred as follows: 
b] 4 p] 


I concur solely on the ground that the plea set out that 
the surety was to be released before the note ever was due, 
and hence flatly contradicted the writing and made it a nul- 
lity. If the plea had alleged that the note had fallen due 
prior to the time at which the security was to be discharged, 
and another substituted in his stead, and that such was the 
true contract of the parties, and that it was not carried out 
by the plaintiff, I should hold that the plea would have been 
good, and the fraud would have been sufficiently set out in it. 
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Arnett vs Paulett, adm’r. 
Fevix G. Arnert, plaintiff in error, vs. Marcetius N. 
Pautert, administrator, defendant in error. 


. The question of the credibility of witnesses is peculiarly one for the 
jury, and when testimony is conflicting and they decide the conflict, 
and the decision meets the approval of the presiding judge, this 
court will not interfere. 

. If the evidence, said to be newly discovered, be mainly cumulative, 
and could have been discovered and used at the trial with ordinary 
diligence, a new trial will not be granted therefor, especially if, from 
its vagueness and uncertainty, it would hardly change the verdict. 


New trial. Newly discovered evidence. Before Judge 
Wricur. Decatur Superior Court. November Adjourned 
Term, 1876. 


Reported in the opinion. 


Guritey & Townsend, for plaintiff in error. 


Bower & Bower, by brief; Cuartes G. Campsett, for 
defendant. 


Jackson, Judge. 


M. N. Paulett, as administrator on the estate of Lucius 
Paulett, sued Arnett for wages of his intestate in keeping 
a bridge for Arnett. 

The amount sued for was five hundred and twenty-five 
dollars and eighty-five cents. The jury found three hun- 
dred and thirty-five dollars. The defendant moved fora 
new trial, on the grounds that the verdict was contrary to 
the evidence and the law, and on account of newly discov- 
ered testimony. The presiding judge overruled the motion, 
and defendant excepted. 

1. The administrator proved by his own evidence the ac- 
count and services; the defendant, who was sworn without 
objection, so far as the record discloses the facts, testified 
that the bridge was in the hands of a receiver a considera- 





AUGUST TERM, 1877. 857 


Arnett rs. Paulett, adm’r. 


ble part of the time that plaintiff's intestate kept it, and that 
the receiver was to pay, and did pay, intestate. The admin- 
istrator testified to admissions of the defendant, and state- 
ments by him, inconsistent with the assertion that his intes- 
tate had been paid. If the administrator was believed by 
the jury, the case was with the plaintiff; if Arnett was be- 
lieved, it was with him. 

The j jury found for the administrator the larger part of 
the claim ; the judge who presided was satisfied; and, of 
course, we will not, on a question of the credibility of wit- 
nesses, interfere, especially when the salient part of defend- 
ant’s evidence, to-wit: statements to him of the dead man, 
would have been ruled out if objected to—defendant being 
clearly incompetent to tell the jury what passed, about the 
contract or services or payments, between the intestate and 
himself. 

2. In respect to the newly discovered evidence, it is 
enough to say that it consisted of one affidavit of one wit- 
ness, who swore to sayings of the deceased from which it 
might have been possibly inferred that he had been paid— 
at least in part—by the receiver; but the sayings were vague 
and uncertain, and besides only cumulative of what Arnett 
had sworn in the main. 

It may be added that the witness lived in the neighbor- 
hood, was familiar with the bridge when kept by the de- 
ceased. It was natural to have inquired what he knew about 
the matter ; no inquiry was made, and no diligence used to 
get at the testimony either by the defendant or his counsel. 
And it may be said further that the jury did not render a 
verdict for the whole sum proven by the administrator, but 
deducted nearly two hundred dollars therefrom. So that 
the verdict was probably about right, and, in every view of 
the case, the judgment should be affirmed. 

Judgment affirmed. 
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Gray ef al., adm’rs, vs. Willingham. 





Frank P. Gray et al., administrators, plaintiffs in error, vs. 
JosErpH WiLLinenaM, defendant in error. 


(This case was argued at the last term and decision reserved. ] 


Doubt is to be given in favor of the judgment below. The party 
alleging error must make it appear 


Newtrial. Before Judge McCurcuen. Gordon Superior 
Court. September Term, 1876. 


Report unnecessary. 


J. A. W. Jonnson; Worrorp & Mitner; A. Jonson ; 
D. A. Waker, for plaintiffs in error. 


W. K. Moors, for defendant. 


Biecktey, Judge. 


In this case, though it involved law and fact, and the 
facts were numerous and complicated, the court acted as 
both judge and jury, the parties consenting to that mode of 
trial. The law and the facts are thus before us+ blended in 
one mass. In delivering his charge as judge silently to 
himself as jury, we know not what legal propositions the 
court laid down. We suppose we must give him the bene- 
fit of every presumption on both branches of the case ; and, 
so doing, we cannot pronounce with due legal certainty 
that he erred. We can suspect him of error, but cannot 
convict him. We held up the case from the last term, when 
it was argued, until the close of the present term, and used 
all reasonable diligence to discover the alleged errors. But 
the farthest advance we could make was into doubt. We 
entered that dim, misty atmosphere, and could neither go 
forward nor return. There we rest. 


Judgment affirmed. 
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Moses Greens, plaintiff in error, vs. Tae Stare or Gzor- 
ata, defendant in error. 


. Objection that the names of certain grand jurors who found the bill 
of indictment are not set out in full, but only by the initials of the 
given names, and that the name of no prosecutor is indorsed on the 
bill of indictment, are matters of form merely, and if good at all, 
are cured by verdict, and are not good in arrest of judgment. 

. The evidence is ample to sustain the verdict of the jury, and the 
court properly overruled the motion for a new trial. 


Criminal law. Jurors. Verdict. Before Judge Hatt, 
Upson Superior Court. May Term, 1877. 


Greene was tried for murder. The evidence for the state 
was, in brief, as follows: Thomas Lowe, the man killed, mar- 
ried Greene’s daughter some two years before the homicide. 
To this defendant was very much opposed, and was several 
times heard to threaten Lowe’s life. They lived, however, 
very near together, their doors being only a few feet apart. 
At the time of the homicide there was some cotton stored in 
Lowe’s house, part of which belonged to himand part to his 
mother-in-law, defendant’s wife. He took down that which 
belonged to him for his wife touse. Defendant’s wife came 
in, saw it, and began quarreling, saying that he was treating 
her badly. She returned to defendant’s house, continuing 
to grumble. Defendant began to curse Lowe, and told his 
wife to say no more about “the damned rascal.” Lowe 
walked to the door and asked defendant the reason for curs- 
ing him. Defendant replied that “he told a damned lie 
about the cotton.” Lowe denied it. Defendant repeated 
that Lowe “did act the damned rascal; that he had been 
watching him (Lowe) for a long time, and wanting to get 
hold of him.” Lowe again denied telling a lie, and added 
that “after he told the truth about it, if he didn’t believe it, 
he did not give a damn.” Defendant thereupon ran from 
his house into Lowe’s, where he had left his gun, and seized 
it. Lowe turned to see what he was doing; as he did so, 
one fired; the shot passed through Lowe’s arm and 





860 


SUPREME COURT OF GEORGIA. 








Greene vs. The State. 


into his side; he died in a few hours. He was not seen to 
have any weapon. When shot, he turned to sit down. 
Defendant ran up to strike him, but was pushed off by his 
daughter. He then left. Since the killing defendant has 
been heard to say that he shot Lowe for nothing. 

Defendant’s evidence related mainly to his peaceable dis- 
position, and the violent character of deceased. In his state- 
ment he claimed that deceased was advancing on him with 
a knife. 

The jury found a verdict of guilty.. Defendant moved 
in arrest of judgment and fora new trial. The latter motion 
was based chiefly on the ground of want of evidence to con- 
vict. 

Both motions were overruled, and defendant excepted. 


J. A. Hunt, for plaintiff in error. 


F. D. Dismvuxe, solicitor general, by J. 8. Boynron, for 


the state. 


Jackson, Judge. 


1. It was moved to arrest the judgment in this case upon 
two grounds: first, that the initials of one or more of the 
given names of the grand jurors who found the bill of 
indictment were used to designate them, the surname being 
set out in full; and, secondly, that no prosecutor’s name 
appeared on the bill. The first exception was decided in 18 
(ra., 460; and the second is equally formal, and was cured 
by the verdict under the rule in the Code, $4629, and 22 @a., 
75. Judgment should not be arrested on account of such 
mere formalities. 

2. The verdict is fully supported by the evidence. It was 
a clear case of murder, and was fully vroven. 

Judgment affirmed. 
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Sipvney B. Cueney, plaintiff in error, vs. J. P. Rosser, de- 
fendant in error. 


[This case was argued at the last term and decision reserved. ] 


When land set apart as a homestead has been sold and conveyed by 
the husband and wife, with consent and approval of the ordinary, 
and the proceeds have been invested in other land, this other land 
will stand in place of the homestead, as to all persons charged with 
notice of the investment—so long, at least, as the original home- 
stead is not reclaimed by, or restored to, the family. 


Equity. Homestead. Before Judge Wright. Rockdale 
Superior Court. September Term, 1876. 


Report unnecessary. 
Crark & Paces, by brief, for plaintiff in error. 
J. J. Froyp, for defendant. 

Brecktey, Judge. 


This was a bill to enjoin the statutory action for land, 
described in 54 Ga., 168. On the hearing of the bill, the 
court charged the jury, in effect, that the purchaser of the 
land would be as well protected with notice as without it. 
This charge cannot be reconciled with the opinion of the 
supreme court, as reported in 54 Ga., supra. The view 
expressed in 56 a., 577, that homestead property will be 
represented by other property of like kind for which it has 
heen exchanged, so long as the original property is not re- 
claimed or restored, seems to us correct The principle 
involved in that ruling -is broad enough to comprehend a 
sale, followed by investment of the proceeds in similar 
property. The act of 1876, pamph. 51, provides for ad- 
justing equities between families and purchasers in certain 
cases. Whether that act is or is not applicable to the pres- 
ent litigation, was not made a question in the court below, 
nor in this court. The jury were misdirected, and for that 
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reason, (the verdict being in favor of the complainant,) a 
new trial is ordered. 
Judgment reversed. 


Mary E. Ratey e ai., plaintiffs in errror, vs. Joun B. Ross 
et al., defendants in errror. 


[Jackson, J., having been of counsel, did not preside in this case. It was argued at 
the last term and decision reversed.] 


1. If a person having already an absolute deed for land, takes from the 
maker of the deed a bond for titles embracing the same land with 
other lands, giving his notes for the purchase money of the whole, and 
dies while in possesssion under the bond, having paid no part of the 
purchase money, the bond reciting that the obligor had agreed to sell 
to the obligee all the lands for one round price, and binding 
the obligor, upon payment thereof, to convey all the lands to the 
obligee or to such persons as he should appoint or direct, the pre- 
sumption is, that the title to that part of the premises embraced in 
the deed became revested in the obligor at or before the making of 
bond. As the obligee was estopped at the time of his death from 
denying title in the obligor at the date of the bond, his widow, after 
his death, is estopped also, and has no right to dower in any part of 
the premises. 

. The widow of the obligee in a bond for titles (the purchase money 
being unpaid) having taken a homestead in the land for the benefit 
of herself and minor children, a court of equity, in decreeing a sale 
of the whole land embraced in the bond, upon a bill by the adminis- 
trator to marshal assets, should recognize the homestead right as ad- 
hering to the surplus produced by the sale, over and above a suffi- 
cient amount to discharge the purchase money ; and should, in the 
decree, provide for investing such surplus, or a part thereof not 
exceeding the amount limited by the constitution, in a suitable home- 
stead of realty. 

3. Where a creditor took out a policy of insurance upon the life of his 
debtor, and held it as collateral security, and where the evidence tends 
strongly to show that, in paying the premiums, he advanced the 
money as matter of account between himself and his debtor, the net 
amount realized on the policy by the creditor after the debtor’s death, 
should be applied as a credit on the debt. 

. Where a case, as a whole, is referred to an auditor by consent of 
parties, and, on exceptions to his report, the judge, by like consent, 
adjudicates upon the exceptions without a jury, the presumption is 
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strongly in favor of the correctness of the report in all points as to 
which both referees are agreed. 


Dower. Estoppel. Equity. Homestead. Ollateral 
security. Insurance. Auditor. Before Judge Ctark. 
Lee Superior Court. November Term, 1876. 


Gilbert M. Stokes, as administrator of John Raley, de- 
ceased, filed his bill against Mary E. Raley, the widow of 
his intestate, John B. Ross, and other creditors, to marshal 
the assets of such estate. Answers and cross-bills were filed. 
The case was submitted to George Kimbrough, Esq., as 
auditor, who made, in substance, the following report : 

I find that Gilbert M. Stokes, the administrator, has re- 
ceived from all sources, $10,701.44, with which he stands 
properly charged. Against this he presents a bill for ex- 
penses of administration, amounting to $11,002.41, all of 
which is allowed except the charges made prior to February 
26th, 1873, amounting to $1,074.88. The items constitu- 
ting this sum were charges against the intestate during his 
life, and, therefore, not properly a part of the expenses of 
administration. Also certain items of interest, express 
charges, ete., are excluded. The whole amount of these 
deductions is $1,275.46, leaving the sum paid out by him 
$,9726.49, which shows in his hands, for distribution, a 
balance of $962.49. This is distributed as follows : 
1st. Auditor’s fee ; $150.00 

Clerk’s fee : 


Advertising auditor’s meeting.... 
All costs of this litigation, including costs of court of ordin- 


2d. To A. B. Kennedy for rent. 
To A. B. Kennedy for interest 


The remainder, if any, to be distributed according to the 
following priorities : 


1st. To payment of Geo. Hay’s fi. fa., vs. John Raley, principal, $ 51.42 
To payment of Geo. Hay’s fi. fa., vs. John Raley, interest.. 10.77 
To payment of Geo. Hay’s fi. fa., vs. John Raley, costs..... 19.60 
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2d. Laborers’ liens, to-wit : 
Jim Harris, principal and interest.................eeeeees $136.29 
Charles Jones, principal and interest .-. 51.37 
Jim Whitaker, principal and interest 

3d. The factor’s lien of G. M. Stokes, to the amount of 
The factor’s lien of G. M. Stokes, interest thereon 

4th. Promissory notes. 

5th. Open accounts. 


The case made by the answer and cross-bill of John B. 
Ross, amounts to this: Ross holds eight notes against the 
estate of Raley, aggregating $30,000.00, which fall due an- 
nually, the first on December 1, 1873, and the last on De- 
eember 1, 1880. He claims that these notes were given for 
the purchase of the Chehaw and Jordan plantations, and 
also for a large amount of personal property sold to the in- 
testate at the same time and upon like conditions, that is to 
say, the title to the same to become perfect upon the pay- 
ment of the aforesaid notes. At the time these notes were 
made, Ross delivered to Raley his bond for title to said 
plantations, in which these notes are particularly mentioned, 
and therein declared to be in consideration of said planta- 
tions. This bond was received by Raley, and by him 
caused to be recorded in the clerk’s office of the superior 
court of Lee county. No personal property is mentioned 
therein. No fraud, accident or mistake is set up by him, 
Ross, to show why these notes were simply declared to be 
in consideration of the land. He only asserts that he and 
Raley were old friends, and that they did not deem it neces- 
sary. This is insufficient, and the bond being cotempora- 
neous with the notes, must be held to give their true his- 
tory. That Raley must have understood that he was get- 
ting an absolute title to whatever personalty he may have 
bought from Ross, is evident from the fact that about the 
same time the above papers were executed, Ross, through 
Raley, obtained a policy of insurance upon the life of the 
latter, as a collateral security for the payment of the notes, 
for a sum nearly equal to the alleged value of the personalty. 
This view of the case is sustained by the fact that the per- 
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sonal property was of an exceedingly perishable nature, a 
large portion of which would necessarily be consumed or 
destroyed before the first notes would fall due. My opin- 
ion of the law and the evidence is, that Ross is entitled to 
retain the money collected by him upon the life policy, to- 
wit: the sum of $9,626.90, to go asa payment upon the 
notes; that said notes be reduced to their present cash 
value, which I find to be, after deducting policy, $15,787.03 ; 
that he have a decree for this amount, under which the 
lands should be sold on the 1st of January, 1876, upon his 
filing a deed in terms of the law; that the proceeds of this 
sale be appropriated to the payment of said debt, and the 
surplus, if any, be turned over to the administrator, or such 
person as the chancellor may direct, to be applied as fol- 
lows: 1st. To the extent of $2,000.00 in specie, or its equiv- 
alent in currency, to be invested in a homestead for the 
widow and children of said Raley. 2d. To be distributed 
to the debts mentioned in this report according to their pri- 
orities. 

Mrs. Raley, by her cross-bill, claims that she is entitled to 
homestead and dower in that portion of the lands bought 
or bargained for by Raley from Ross, and known as the 
Jordan place. She claims that her husband died seized and 
possessed of one undivided half interest in the same. In 
support of this claim, a deed from Ross to Raley, convey- 
ing a half interest in said place, is introduced. This instru- 
ment, never recorded, bears date July Ist, 1870. Ross 
replies to this by introducing his bond for title to Raley, 
covering the identical land, and also the plantation known 
as the Chehaw place. This bond is for $50,000.00, and is 
subsequent to the deed dated November 29th, 1872, and 
was, by order of Raley, recorded in the clerk’s office of the 
superior court. Ross charges that at the time this bond 
was given, and the contract therein mentioned made, that 
the former trade, as to the half interest in the Jordan place 
eovered by said deed, was annulled, and a certain note for 
$12.500.00, which he held against Raley for such half in- 





866 SUPREME COURT OF GEORGIA. 


Raley et al. 0. Ross et al. 





terest, was agreed to be delivered up to him and the said 
deed was to be delivered to said Ross. I think, under the 
facts and circumstances of the case, that the equity is with 
Ross, and that specific performance of this contract should 
be enforeed. I hold that Mrs. Raley is not entitled to 
dower in these lands, and that said note and deed be delivered 
up to be canceled. I also hold that Mrs. Raley is not en- 
titled to a homestead in said lands, and that the homestead 
allowed her by the ordinary is void as to Ross. As to her 
claim for additional allowance for year’s support, I think 
that already allowed, $1,500.00, liberal, and I decline to 
order any additional sum paid to her on this account. * * 

As to the claim of A. B. Kennedy for rent, the proof 
shows that a sufficient amount of the crops raised upon the 
rented premises went into the hands of the administrator 
to pay the same, and it has been allowed under its priority. 

* * * * * * * * * 

Porter, and other creditors, interposed the following 
exceptions to the auditor’s report : 

1. That the auditor erred in not allowing the amount of 
Porter’s account for the year 1878, as a lien upon the crops 
of that year, as the evidence disclosed that the goods were 
furnished for the benefit and use of the laborers under an 
agreement made with the intestate before his death, and as 
such advances extinguished the lien of the laborers, and in 
equity should therefore have been allowed him. 

2. That the auditor has erred in allowing, as expenses of 
administration, the sum of $9,726.49, as the correct amount 
would be $4,552.23, including burial expenses and allowance 
to the widow and family. That there ought to be deducted 
from the expense account set out $1,499.56, which had been 
incurred in conducting the planting interest prior to the 
administration; also, one-half of the fee of Lyons & Haw- 
kins, $300.00, as their services were mostly for the private 
benefit of said administrator asa creditor. They further insist, 
that just before the death of Raley, he had contracted with 
said Stokes, as his factor for the year 1873, and given him a 
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lien on his crops of that year for $3,850.00 ; that this amount 
ought to be struck from the expense account, and Stokes 
take his position as a creditor with his lien upon the 
crop. 

3. That the auditor erred in reporting that there was left 
in the hands of said administrator, for distribution, only 
$962.49; they insist that there is now in his hands 
$6,401.01. . 

4. That the auditor erred in failing to separate the 
funds arising from the crops from that derived from the 
sale of the personal property and from rents, as there were 
special liens against the one which did not exist agaist the 
other; that the evidence discloses that the crops produced 
$6,546.30, and the sale of personalty, rents, etc., $4,687.79. 
They insist that the expenses of administration ought not to 
be deducted from the aggregate of these two amounts ; that 
these two funds ought to contribute pro rata to this charge, 
to-wit: the crop fund of $6,546.30, its pro rata of $4,833.80 
(expenses of administration) $2,855.97; the other fund, 
$4,687.79, its pro rata, $1,979.17; which would leave of the 

‘crop fund for distribution, $3,690.39, and of the other, 
$2,710.62 ; in all, $6,401.01. : 

5. That the auditor erred in allowing the administrator 
extra compensation, $300.00 ; also additional attorneys’ fees, 
$150.00. 

Mary E. Raley, the widow of the intestate, excepted to 
the report upon the following grounds: 

1. Because the auditor erred in admitting the testimony 
of John B. Ross in relation to the land trade between him 
and Raley, over her objection that he was an incompetent 
witness as Raley was dead. 

2. Because the auditor erred in deciding that at the time 
of the execution of the bond for title from Ross to Raley, 
the deed made to the undivided half of the Jordan place was 
agreed to be delivered up by the latter to the former, when 
there was no such evidence before him, except the illegal 
testimony of Ross, objected to upon the ground above 
stated. 
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3. Because said anditor erred in deciding that the eight 
notes of Raley, held by Ross, ought to be reduced to their 
cash value by discounting them at the rate of seven per ct. per 
annum, and from the balance deducted the sum of $9,626.90, 
the money received on the life policy, and that Ross have a 
decree for $15,787.03, and the sale of the lands to pay the 
same. She insists that said auditor should have apportioned 
the contract for the purchase of the plantations from Ross, 
and the notes given by Raley for the same, between the 
two places, and should have reduced the amounts thus as- 
certained to their respective cash value, by rebating the same 
at the per cent. which actually entered into said contract and 
notes. She further insists that said auditor should have applid 
the $9,626.90 received by Ross upon said contract and notes, 
and in part performance thereof, to the payment of the 
notes for the Jordan place, reduced to their cash value by 
rebating them at the rate of one hundred per cent, which 
actually entered into said notes, as the evidence disclosed 
that although the contract between Ross and Raley was on 
eight years time, yet the former, within a few months after 
the making of it, and before either note was due, received 
$9,626.90, on the same as in part payment and in part perfor- 
mance of the contract. That Ross holds this money and 
claims all the benefit of such part performance of the con- 
tract of sale, and that the failure to fully perform on the 
part of Raley is attributable to no fault of his, but to the 
act of God. That the latter failed to get the time he had 
contracted for by said Ross’ thus obtaining possession of the 
aforesaid fund, and holding it when money in the markets 
of the state was worth two and two and a half per cent. per 
month. That the evidence disclosed that the cash value of 
the Jordan place was from $3.00 to $5.00 per acre, and of 
the Chehaw place, from $2.00 to $3.00 per acre, when the 
contract of sale was made, and that Raley agreed to give 
$30,000.00, on eight years time, for property the cash value 
of which was between $12,000.00 and $15,000.00 ; also that 
the difference made in Lee county between land trades for 
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cash and on time was at least one hundred per cent. against 
the latter. That a calculation made upon this basis would 
demonstrate that Ross has received money more than suffi- 
cient to pay him for the Jordan place. 

4, Because said auditor erred in deciding that Ross is 
entitled to a decree for $15,789.13, and fora sale of the 
lands on January Ist, 1876, to pay the same, as, by the 
application of said insurance fund made by the auditor, the 
two first notes are fully paid, and the third, due December 
Ist, 1875, is also paid except $600.00 or $700.00, and thus 
there has been no failure by Raley to perform his contract 
to the letter, and without such failure Ross is entitled to no 
such judgment or decree. 

5. Because said auditor erred in deciding that this de- 
fendant, as the widow of Raley, was not entitled to parti- 
tion of the Jordan place and dower therein, when the 
evidence disclosed that Raley died seized and possessed of 
the undivided half of the lands comprising the same. 

6. Because the auditor erred in holding that the home- 
stead granted by the ordinary of Lee county to this defend- 
ant and her two minor children, in the lands of the Jordan 
place, was null and void as to said Ross, as, under the law, 
said homestead is good and valid against him and all others, 
until he can, upon judgment obtained for due and unpaid 
purchase money, enforce his right against the same. 

George Hays filed the following objection to the report : 

Because said auditor erred in deciding that the rent claim, 
under the facts and evidence before him, of Kennedy, for 
$324.50, having a lien upon a limited portion of the effects 
of Raley, was entitled to priority over his judgment, which 
bound all of his property. 

Jim Whitaker, Charles Jones and Sol Jones, excepted 
upon the following grounds : 

1. Because the auditor erred in deciding that the amounts 
which they bought from Thomas F. Porter went in part 
performance of Raley’s contract with them, thus reducing 
their respective claims against Raley, the evidence disclos- 
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ing that Porter was not the agent of Raley or of his admin- 
istrator, or substituted by consent for either of them. 

2. Because he erred in refusing to allow the claim of Sol 
Jones, the evidence disclosing that the estate of Raley is 
indebted to him as a laborer the amount he claimed. 

As illustrating the exceptions the following account was 
attached thereto : 


Amount of Stokes’ account of expenses of ad- 

ministration, without commissions $10,502 41 
From which must be deducted amount of ac- 

count at date of administration, March 17, ’73.$ 1,272 51 
From account Chehaw place 227 95 
One-half Lyon & Hawkins’ fee, $600 300 00 
Items of account not for estate.... ........... 44 10 
Illegal interest charged 250 67 
Illegal interest charged, Chehaw account 5 85 
Amount Raley’s two drafts and liens 3,850 00 
Balance as expenses of administration 4,552 23 


$10,502 41—$10,502 41 

Stokes recoived from cotton crops of 1873.... . $ 5,070 00 
Stokes received from sale of personalty, Jan. 

CE eb cased od dike sakasedna Ssh, hae ieee de ‘ 5,078 56 
Nine months interest to Oct. 1st, 1874, when 
purchase money became due at 114 per cent 

Ot NGL. inccedcedacs ahh eehee ae es aed ava 685 53 

Stokes received from rent of lands, 1874 400 00 


Aggregate $11,234 09 
Less expenses of administration............... $ 4,552 23 
Commissions on $11,234 09 280 85 
Balance for distribution 6.401 01 


$11,234 VI—$11,234 09 


Proceeds of crops and sale of personalty separated : 


Received from sale of cotton crop, 1873 $ 5,070 00 
Received from sale of corn, fodder and cotton 

seed, January 13, 1874 1,300 71 
Received from interest on $1,300.00, 9 months, 

at 146 per cent 175 59 


Whole amount received from crops $ 6,546 30 
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Sale of personalty, not crops, January 13, 1874.$ 3,777 85 
Nine months interest on $3,777.85, at 11¢ per cent. 509 94 
From rent of land, 1874......... Wee veer 400 00 


$ 4,687 79—$ 4,687 79 


POs k.ooiisia os dia ie Came eh eS’, tadta eee $11,234 09 
(These are separated, because there are liens on the crops 
and mortgages on other personalty.) 








Mansitte GGG CPONE 6. .c. decays «6 opmecss sens $ 6,546 30 
Less expenses adm’r actually paid out of this ..$ 4,832 08 
Balance from crops for distribution ........... 1,713 22 








$ 6,546 30—$ 6,546 30 
Equality is equity. Divide expenses between these funds 






pro rata: 


Expenses of administration.... .........+e06. $ 4,833 08 
Of which. proceeds rent and sale of personalty 


Of which, proceeds sale of crops ($6,546.30) pays 









2,855 91 


$ 4,833 05—§$ 4,833 05 
Balance left for distribution after deducting ex- 
ON svcciveadicc stb cenaneesusk lew Mabe $ 6,401 01 
From crops, $6,546.30 — $2,855.91 ..... .... 8,690 39 
From personalty and rent, $4,687.79 — $1,977.17 2,710 62 


$ 6,401 O1--$ 6,401 01 

Proceeds of crops for distribution according to 
EE i. dia deccedbancadeseeeeied -cdaieisas 
Kennedy, lien for rent in full. 

Jim Harris, lien for labor in full. 
Charles Jones, lien for labor in full. 
Sol Jones, lien for labor in full. 
Jim Whitaker, lien for labor in full. 
Stokes, merchant’s lien, or 
Hardeman & Sparks, factors’ lien. 

Proceeds of sale of personalty and rent for dis- 
CET ee Tee eer re $ 2,710 62 
George Hays’ execution in full. 

Hardeman & Sparks’ purchase money lien in 
full. 
Liquidated demands pro rata. 


Ross excepted to the report, as follows: 
Because the auditor erred in finding that the proceeds of 




















$ 3,690 39 
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the policy of life insurance should go as a payment upon 
said notes, whereas said Ross claims that he is entitled to 
hold said proceeds absolutely, and not asa collateral or in- 
demnity for the payment of the notes. 

The case thus made, with the evidence reported by the 
auditor, was submitted to the chancellor without the inter- 
vention of a jury. It was agreed that Fred H. West testi- 
tied, though not so set forth in the brief of evidence, that 

Yoss said, in the conversation referred to in his testimony, 
that the insurance on Raley’s life was taken as collateral 
security for his debt against him. It was also admitted that 
Stokes was appointed temporary administrator on the 17th 
of March, 1873, by the ordinary of Lee county. 

The chancellor decreed as follows : 

1. That the report be aftirmed, and all the exceptions 
thereto overruled, except as follows: that the auditor erred 
in crediting the notes to Ross for the purchase of the 
property in question with the amount collected on the life 
policy, which money, it is now decreed, was in no sense the 
property of Raley’s estate, but belonged to Ross, and that 
said notes stand wholly unpaid as to that money. 

2. As the time appointed by the auditor for the sale of 
the lands has passed, it is decreed that George W. War- 
wick, Esq., be appointed as a commissioner and an officer of 
the court, to sell the same according to the law applicable to 
sheriffs’ sales, the terms thereof to be reported at the next 
ensuing term of the court, subject to the approval or rejec- 
tion of the chancellor. The proceeds of said sale to be paid 
towards the discharge of the principal and interest then 
ascertained to be due on said notes, after a rebate of interest 
at the rate of seven per cent. per annum on such as are not 
then due. If the proceeds are more than sufficient for this 
purpose, then the surplus is to go as provided in the audit- 
or’s report except that no part is to be used or set apart as 
a homestead as therein allowed. 

3. It is further decreed, that the portion of the report 
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allowing a homestead to be purchased with said surplus, if 
any, be set aside. 

4. It is further ordered, that the claim of J. B. Ross be 
charged with a pro rata share of the costs of the said suit 
and fees of the auditor, but not for any fees of complainant’s 
solicitors ; the fees of the commissioner and the expenses of 
the Jale to be passed on by the chancellor on his filing his 
report. 

To this decree Mary E. Raley excepted, upon the follow- 
ing grounds : 

1. Because said chancellor erred in overruling each and 
all of the exceptions tiled by her to the anditor’s report. 

2. Because he erred in sustaining the exception thereto, 
tiled by Ross, as to the disposition of the proceeds of the 
life insurance policy. 

3. Because he erred in decreeing a sale of all of the 
lands described in the report, for the payment of the Ross 
notes, when thereby her rights under the homestead granted 
her by the ordinary of Lee county would be defeated, and 
for the payment of notes not due at the time this suit was 
commenced, and four of which are not now due. 

4. Because said chancellor erred in the mode designated 
by him for arriving at the amount to be paid in satisfaction 
of the Ross notes out of the proceeds of the sale of the 
lands. 

5. Because he erred in decreeing “that the part of the 
auditor’s report allowing a part of the said surplus to be in- 
vested in a homestead for the family of John Italey, de- 
ceased, be disallowed and set aside,’ and “if more than 
sufficient, then the surplus to go as provided for in the au- 
ditor’s report, except that no part is to be used or set apart 
as a homestead as therein allowed,” there being no excep- 
tion to the report in relation thereto by any of the parties 
interested in said case. 

6. Because the decree is contrary to the evidence and the 
law. 
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George Hays and other creditors ctiengted upon the fol- 
lowing grounds : 

1. Because the chancellor erred in overruling each and 
all of the exceptions filed by them together and individu- 
ally to the auditor’s report. 

2. Because he erred in allowing by his said decree items 
of account as expenses of administration to Stokes, before 
even temporary letters were granted to him. 

3. Because he erred in allowing as expenses of adminis- 
tration, the sum of $9,726.49, which ought to have been re- 
duced by deducting therefrom the several sums specified in 
their exceptions, to $4,552.23. 

4. Because the decree is contrary to law, evidence and 
equity. 

Error was assigned accordingly. 


Frep. H. West, by R. N. Ety, for plaintiffs in error. 


W. A. Hawkins; Lanter & Anperson, Hitt & Harris, 
for defendants. 


Biecktey, Judge. 


1. Raley died having both a deed from Ross, conveying 
to him certain lands in fee simple, and a bond for titles, of 
subsequent date, covering the same lands and others; with 
the purchase money of the whole unpaid. He had posses- 
sion of the whole under the bond, and this being so, his 
holding was not adverse to Ross. 12 Ga., 450; 14 7b., 70; 
17 Zb., 600. The presumption is, that in some proper man- 
ner, by rescision or otherwise, the title became revested in 
Ross at or before the execution of the bond. Only on the 
basis of such a presumption, no fraud or mistake being 
alleged, can the existence of the bond and the fact of pos- 
session under it, be accounted for. As matters stood at the 
death of Raley, he was estopped from denying title in Ross, 
and from asserting title, through the deed, in himself. He 
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was not “seized and possessed” of the land at the time of 
his death, (Code, $1763), and therefore no right of dower 
in his widow attached. In respect to the right of dower as 
now regulated by the Code, seizure of the husband at any 
time during the coverture (unless of lands obtained in right 
of the wife) is not sufficient; there must be seizure at the 
time pf his death. The prior law was somewhat different. 
28 Ga.,478. Inthe present case, the estoppel by which the 
husband was bound, operates with equal force upon his 
widow, (compare 10 Ga., 321; 55 7b., 613,) and her claim 
for dower is inadmissible. The purchase money was not 
paid, even in part, while the husband was in life. But had 
it been partly paid, she would not have been dowable. 15 


Ga., 100. 
2. Homestead having been set apart in this land, after the 


death of Raley, for the benefit of his widow and minor 
children, the same, though the land was held under bond 
for titles only, with the purchase money unpaid, was pro- 
tected against all claims upon the estate which the record 
discloses, except the vendor’s claim for purchase money. 
Though the holder of a bond for titles is without legal title, 
he is not without some sort of interest in the land, and upon 
that interest the homestead right may be made to attach. 
57 Ga., 601; 59 Jb., 507. Of course, it cannot attach so as 
not to be subordinate to the legal title in the vendor, and 
to whatever else would, in an ordinary case, prevail over 
the homestead right. Nor, in the case of the holder’s death, 
as in the present instance, can the personal effects, (no fur- 
ther at least than the holder may, in his life-time, have 
directed their application), be withdrawn from general 
creditors, and applied to the debt for purchase money of the 
land, with a view to relieve the homestead. But when the 
land, as a whole, has paid its own purchase money, or so 
much thereof as the deceased left unprovided for by some 
special arrangement, there appears to be no good reason 
why the homestead, or whatever part of it may be spared, 
should not be recognized and protected. In the present 
55 
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instance, it seems altogether practicable for a court of equity, 
upon such a bill as it has before it, to direct the investment 
of any surplus which the land, when sold, may produce, in 
a suitable homestead of realty. This investment, when 
made, will represent the original homestead estate as disin- 
cumbered by the then extinct claim for purchase money. 
See 25 Ga., 223; 23 Zb., 393. It may be added, that the 
whole surplus is not to be so invested, should it be in excess 
of the amount to which a homestead of realty is limited by 
the constitution, but only a part reaching up to that limit. 

3. There was evidence before the auditor which author- 
ized his conclusion that the net proceeds of the policy of 
insurance taken out by Ross on Raley’s life, ought to be 
credited on the notes held by Ross for the purchase money 
of the land. That evidence was: first, the testimony of F. 
H. West, Esq., that Ross said the policy was taken as collat- 
eral security for the debt ; secondly, the testimony of the 
insurance agent, Monroe, that he was informed by both 
Ross and Raley that the latter was indebted to the former, 
and that the policy was taken out to secure the debt ; and, 
thirdly, a writing by Ross himself, made after the death of 
Raley, and after the policy was collected from the insurance 
company, in which writing he sets forth the proceeds of the 
policy as matter of account between Raley’s estate and him- 
self. Though Ross paid the premiums, he probably did so 
on the credit of Raley, and hence the written statement. 
In that statement, he takes credit, as against Raley’s estate, 
for all his advances and expenses, reducing the net proceeds 
of the policy accordingly. We think with the auditor, that 
these net proceeds are applicable to the debt, and that only 
the balance of the debt is a charge upon the land. 

4, As to the various minor points, in all of which both 
the auditor and the chancellor concurred, the presumption 
is strongly in favor of the report, and we find no positive 
error. Some of these minor questions will now be noticed 
briefly. 

The plaintiffs in error, besides Mrs. Raley, are Deas, a 
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creditor by note; Hays, a creditor by general judgment, 
and Harris, Whitaker, Charles Jones and Sol Jones, la— 
borers claiming, each, a laborer’s lien. Porter, a creditor, 
and Hardeman & Sparks, also creditors, acquiesced in the 
judgment overruling their exceptions to the auditor's report, 
and did not become parties to the bill of exceptions. 

It is contended that the general judgment had priority of 
a claim’ for rent, which latter was held by the auditor and 
the court to outrank the former as to the crop made on the 
rented land. Raley died after the act of February 24, 1873, 
(Code, §1977), which act gives to the landlord a special lien 
on the crop, irrespective of the levy of a distress warrant. 
The crop was sufficient in value to pay the rent, and hav- 
ing been appropriated by the administrator to the use of 
the estate in the payment of expenses, the lien was trans- 
ferred by operation of law to the general fund in his hands, 
by way of subrogation. 

The laborers were paid certain amounts by Porter after 
Raley’s death. They complained that these amounts were 
not allowed thei as if still unpaid, but were deducted from 
their claims against the estate. They say Porter did not 
pay by order of the administrator, and, therefore, that the 
administrator was entitled to no credit. But the admin- 
istrator, by taking credit, ratified the payments which Porter 
made, and this he had a right to do. Porter has a claim 
upon the estate for his advances, and the auditor allowed 
it as an account, but with no priority. This may have been 
injurious to Porter, but he has submitted to it, and if he 
_ is ‘satisfied, the laborers who received his money or goods, 
ought to be. Sol Jones complains further, that his claim 
was not allowed, even as to the balance. If he had a 
lien fi. fa., it does not appear in the record, although there 
is a statement in the brief of evidence that such a fi. fa. 
was presented. There was probably some entry on the ji. fa., 
or some defect in it, which caused the auditor and chancel- 
lor to disallow it. Why that ji. fa. was left out of the 
record, and the others not, is unexplained. If there was a 
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balance really due Sol Jones, and by mistake or over- 
sight it was left out of the auditor’s report, the court might 
even yet correct the report, and ought to do so. 

Without further elaboration in detail, the judgment of 
this court is as follows: “That the judgment of the court 
below be reversed as to that part thereof which overrules 
the auditor’s report in respect to the application of the net 
proceeds of the policy of insurance; and also as to that 
part thereof which overrules the auditor’s report in respect 
to laying out the surplus proceeds of the land in the pur- 
chase of other land as a homestead. Let the decree be modi- 
fied accordingly. And if there be a mistake or oversight 
in rejecting the claim of Sol Jones as a laborer’s lien, 
ranking with the other liens of the same class, let that be 
corrected also.” 

Judgment reversed. 


Wu T. Spencer ef al., plaintiffs in error, vs. James M. 
Smiru, governor, defendant in error. 


. Where the bill of exceptions is filed in the clerk’s office of the court 
below on the return day to the next term of this court, but is for- 
warded to, and reaches the clerk’s office of, this court after the return 
day, but before the call of the cases on the circuit to which it appro- 
priately belongs is finished, it will not, under the act of February 
26, 1877, be entered on the docket of that term, but will go over to 
the next. (R.) 

. To bring a case within section ist of that act, the bill of exceptions 
must have been filed in the clerk’s office of the superior court at least 
ten days before the return day to the next term of this court. (R.) 


Practice in the Supreme Court. August Term, 1877. 


This case was entered on the docket for the present term. 
When it was called, counsel for defendant in error moved 
to transfer it to the docket of the next term, upon the ground 
that it did not come within the provisions of section 1st of 
the act of February 26, 1877, as the bill of exceptions was 
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not filed in the clerk’s office of the court below until July 
24, 1877, which was the return day to the present term, 
reaching this court on July 30, and therefore the case could 
not by any possibility have reached the clerk’s office of this 
court by return day; that the case was not “ postponed by 
reason of a failure of the clerk of the superior court in trans- 
mittingy’ ete. The motion was sustained, and the act of 
1877 construed as set forth in the above head-notes. 


Joun C. Nicuots; Goopyear & Harris, for plaintiffs in 
error. 


Smon W. Hrreu, by Z. D. Harrison, for defendant. 


*Wititiam E. Surru ef al., plaintiffs in error, vs. Eowarp H. 
McLaren, administrator, e¢ al., defendants in error. 


Discretion of chancellor in granting or refusing an injunction, or in 
appointing or refusing to appoint a receiver, not controlled. 


Warner, Chief Justice. 


Marion Parks, plaintiff in error, vs. Taz Srate or Geor- 
aia, defendant in error. 


It is error for the court, at any time in the course of a trial, to intimate 
any opinion as to what has or has not been proven, or as to the guilt 
of the accused. 

Warner, Chief Justice. 


* No reports or opinions are published in this and the following cases, in accordance 
with the provistions of act of Marck 2, 1875. (R.) 
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Maritpa C. Morrison, plaintiff in error, vs. Coartes Latr- 
MER, defendant in error. 


Lewis G. Kirxcanp, plaintiff in error, vs. Revsen W. 
Wank, guardian, defendant in error. 


Tuomas J. Hunt, plaintiff in error, vs. Taz SovrnwesTteRN 
Raitroap Company, defendant in error. 


. This court will not control the presiding judge in the exercise of his 
sound discretion in granting a new trial, on the ground that the ver- 
dict of the jury is strongly and decidedly against the weight of evi- 
dence in respect to the amount of damages found, unless that discre- 


tion was abused. 
. The judgment for a new hearing being affirmed on the above ground, 
the presumption is that other errors, if any, will be corrected by the 


court on that new hearing. 


Tue Western & Attantic Rartroap Company, plaintiff in 
error, vs. Witt1AM L. Brown, defendant in error. 


N. A. Morris, plaintiff in error, vs. S. J. Lee, administrator, 
et al., defendants in error. 


The verdict was contrary neither to the law nor the evidence. 
Warner, Chief Justice. 


Joun F. Many, assignee, plaintiff in error, vs. Grorer A. 
CunnineuamM & Co. e al., defendants in error. 


Where a case is submitted to the presiding judge without the interven- 
tion of a jury, his judgment upon the facts has the same sanctity as 
the verdict of a jury. If there is evidence to sustain the judgment, 
it will not be set aside. 

Warner, Chief Justice. 
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Joun 8. Ciirton, administrator, plaintiff in error, vs. Poix 
Keaton, executor, defendant in error. 


James Aycock, plaintiff in error, vs. Revpen H. Siappy, 
defendant in error. 


W. H. Greer, plaintiff in error, os. W. G. Prator, defend- 


ant in error. 


Where the bill of exceptions is not filed in the clerk’s office within 
fifteen days of the date of the judge’s certificate, the writ of error 
will be dismissed. 


Warner, Chief Justice. 


Joun M. S. Greens, plaintiff in error, vs. JoserH ALLEN, 
by administrator, defendant in error. 


This case is controlled by the opinions delivered at this term in Dozier 
vs. Lamb and Odom vs. Causey. 


Burcktey, Judge. 


X. Hirt, plaintiff in error, vs. Joun L. Linton, defendant 
in error. 


. Without cause shown for the delay, a traverse of the truth of the 

magistrate’s return to a certiorari, though filed before the case is 
reached, is too late if filed after the first term, the Code requiring it 
to be filed at the first term and before the hearing, and also that it 
be tried at that term, unless good cause be shown for a continuance. 
Code, §4066. For some analogy, see 16 Ga., 189; 10 Jd., 551. The 
case in 40 Jbd., 36, is not contra. 
Where there was a written contract between landlord and tenant, a 
subsequent parol contract on a special matter, touching which the 
writing was silent, may be proved without producing the writing. 
1 Kelly, 12; Code, $3806. 
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. Demurrer in justice’s court, where the account sued on consisted of 

several items, though overruled by the justice as a whole, may, in 
the superior court, on certiorari, be sustained as to some of the items, 
and overruled as to others. Where the bill of exceptions says the 
demurrer was sustained in the latter court, and no order sustaining 
it is in the record, and where the final judgment contained in the 
record shows inferentially that the demurrer must have been sus- 
tained as to part of the account only, though silent on that direct 
question, the supreme court will consider the general statement in 
the bill of exceptions as qualified by that judgment. 
Where the return to certiorari shows that¢the whole account was 
proved, the superior court, adjudicating on the certiorari, may cor- 
rect the judgment below by sustaining a demurrer as to some of the 
items and giving final judgment for the balance, thus making use of 
the question of law involved in the demurrer (which was wholly 
overruled by the justice) to dispose finally of the case without send- 
ing it back for a new hearing. Code, $4067. 

. In the present case, there was no error committed by the superior 
court against the plaintiff in certiorari. Whether the court erred in 
his favor by sustaining the demurrer as to a part of the account, and 
reducing the judgment rendered by the justice, is not in question. 


Burcktey, Judge. 


James M. Smrrn, governor, plaintiff in error, vs. N. J. 
Crate et al., defendants in error. 


1. Defendants in error signed a recognizance for the appearance of the 
defendant, in the usual form. He appeared, and was found guilty 
and sentenced. At the same term of the court he moved for a new 
trial, and the motion being overruled he brought the case to this 
court by bill of exceptions, and superseded the sentence or judg- 
ment of the court below by giving new bond to appear and abide 
the final judgment in the superior court. This court affirmed the 
judgment refusing the new trial. On the return of the remittitur af- 
firming the judgment, the defendant did not appear to answer final 
judgment in the superior court ; whereupon scire facias was regu- 
larly issued against the sureties on the first bond ; they failed to an- 
swer, and their recognizance was forfeited. Ata subsequent term, 
within the statute of limitations, a motion was made to set aside this 
judgment of forfeiture, and was granted ; and the state excepted 
tu the latter judgment and brought the case here. 
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Held, that the supersedeas bond transferred the custody of the pris- 
oner from his bail on the first bond to his bail on the supersedeas 
bond, and therefore the forfeiture of the first recognizance was illegal. 

. Though the securities did not appear and answer the scire facias, yet 
as all the facts before recited were of record, and made one record 
of the entire case, the court was bound to inspect it before granting 
the judgment of forfeiture ; and that judgment appearing on the 
face of the record to be illegal, the motion to set it aside was properly 
made and granted. See 56 Ga., 589. 


Jackson, Judge. 


Exiza A. MoLe tan ef a/., plaintiffs in error, vs. Josern L. 
Weston et al., defendants in error. 


Under the provision of section 1st of the act of 15th of February, 
1876, courts of equity alone have jurisdiction of suits to recover 
property which had been set apart under the homestead laws and 
subsequently sold. 

. As that act does not invade or impair any legal rights of the parties, 
but only prescribes the remedy by which they can obtain them, it is 
not unconstitutional. 


Warner, Chief Justice. 









































ACTIONS. See Landlord and Tenant, 2. 


ADMINISTRATORS AND EXECUTORS. 
1. 


10. 
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Ordinary requested, in writing, by majority of distributees, to 
appoint certain person administrator, there being no other appli- 
cant, one of the distributees cannot defeat such appointment on 
ground that person so applying was neither next of kin, nor in- 
terested, nor a creditor. Holliday vs. Du Bose, 268. 


. Creditors who have judgments against executor, have no right to 


enjoin other alleged creditors from obtaining judgment. Turk 
et al. vs, Ross, ex’r, et al., 378. 


. Relative dignity of debts is not changed by judgment against 


executor, Ibid. 
Sale to pay debts under order of ordinary, divests lien of mortgage 
and transfers to fund. Newsom, adm’r, vs. Carlton, adm’r, 516. 


. Creditor failing to notify executor until estate is settled up, can 


only recover from legatee pro rata share, though the other lega- 
tees are without the state. Wynn vs. Bryce, guardian, 529. 


. Plene administravit pleaded and judgment rendered quando accider- 


int ; execution has no lien on land which went into possession 
of administrator at death of intestate, even though he.always 
claimed it as individual property under prior gift from intestate. 
Smith vs. Smith et al., 550. 


. Action against administrator in individual and _ representative 


capacity ; judgment rendered in August, 1867, against him indi- 
vidually. Execution issued against him in both capacities upon 
which various entries were made In July, 1873, the fi. fa. was 
transferred, and again in January, 1875. In February, 1877, 
second transferree moved to amend judgment to make it conform 
pleadings. He was not barred Irby etal. vs. Brown, 596. 


. Judgment against administrator individually should only be en- 


tered in cases enumerated in $3573 of Code. did. 


. Account before ordinary and appeal ; superior court can render 


final judgment and enforce collection by execution ; case need 
not be remanded to ordinary for judgment and execution. Brown 
08, Wilson et al., 604. 
Equity, to entitle creditor to assistance of, heshould procure judg- 
ment at law with return of nulla bona. Lemon vs. Thazton, 
executor, 706. 
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11. Fi. fa. vs. executor which directs the seizure of his property, and 
not that of testator, cannot be levied upon effects of estate. 
Ibid. 

12. Distribution of estate of deceased attorney, claim for money col- 
lected by him, is not entitled to rank as debt due by him “as 
trustee having had actual possession, control and management of 
the trust property.” Southern 8S. C. L. R. Uo. vs. Cleghorn, 
administrator, 782. 


18, Assent to legacy not unnecessary where testator, after making will 
containing specific devise, placed legatee in possession. This 
did not prevent the property from being assets. Bothwell vs, 
Dobbs, 787. 


14. Judgment against executor on debt of testator, though not ex- 
pressed to be de bonis testatoris, is amendable ; and even without 
amendment it may be basis of bill by creditor to reach assets in 
hands of devisees, distributed to them before its rendition. Redd, 
trustee, et al., vs. Davis, 822. 

15. Specific devises are liable to creditors if they cannot otherwise ob- 
tain satisfaction. did. 

16. Where executor, as devisee, has interest, if he has committed 
waste, his share should first be applied, but co-devisees may be 
brought before court, so that contribution may be had if justice 
so requires. J did. 


ADVANCEMENTS. 


1. Section 2579 of Code in reference thereto, does not mean that an 
advancement must necessarily have been accepted by the child 
assuch. Holliday vs. Wingfield, adm’r, 206. 


2. Gift to son after marriage, when living to himself, is prima facie 
an advancement. Ibid. 


8. Whether fund furnished widow and children of deceased son, 
was advancement or not, depends upon intention of grand- 
- father. Jdid. 


AMENDMENT. 

1. Judgment amended, can it be by justice after appeal? Cannon, 
adm’r, vs. Sheffield, 103. 

2. Bill of exceptions filed by one not a party to suit, real party can- 
not be substituted by amendment, Cent. R. R. & Bk’'g Co. vs. 
Craig, 185. 

3. Complaint on note not amendable by adding count setting up - 
that plaintiff held title to certain property as security for pay- 
ment of debt sued on, praying that such property might be sold, 
note sued on paid out of proceeds, and surplus turned over to 
defendants. Long et ux., vs. Bullard, 355. 
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4. Action by nominal plaintiff for use of person who should have 
been sole plaintiff, declaration is amendable. McLewis vs. Fur- 
gerson, 644, 

5. Judgment against executor on debt of testator, though not ex- 
pressed to be de bonis testatoris, is amendable. Redd, trustee, et 
al., vs. Davis, 822. 

6. Declaration and judgment amendable so as to describe parties in 
capacity in which they were in fact sued. Ware, ez’r, vs. City 
Bank of Macon, 840. 


APPEALS. 


1. That papers were not filed in clerk’s office by justice until seven 
days before next term, no ground to dismiss. Cannon, adm’r, 
vs. Sheffield, 103; Robinson vs, Medlock, 598. 

2. Judgment de bonis testatoris entered by justice, and appeal without 
security ; subsequent amendment so as to charge de bonis propriis, 
no ground to dismiss appeal because entered without security. 
Ibid. 

3. Circuit court, pending appeal from to supreme court of U. S., for- 
mer may pass orders to preserve property in litigation. May et 
al., vs. Printup, receiver, 128. 

4, Trustee having right to appeal without paying costs and giving 
bond, error to dismiss because entered on defective pauper affi- 
davit. Sawyer, trustee, vs. Cheney, 369. 


5. Account before ordinary and appeal; superior court can render 
final judgment and enforce collection by execution; case need 
not be remanded to ordinary. Brown, vs. Wilson et al., 604. 

6. Security on appeal will not be restrained from collecting condem- 
nation money out of principal because attorneys for latter neg- 
lected their duty, though latter was sick at thetime. Odell vs. 
Mundy et al., 641. 

7. Action ex contractu, on appeal from justice court, defense on oath 
not required. Howell vs. Glover, 774. 


ARBITRAMENT AND AWARD. 
1. Objections to award should be on oath. Merritt vs. Gill, 459. 


2. Objections not under oath and evidence introduced not before 
court, demurrer properly sustained. Jdid. 


ATTACHMENT FOR CONTEMPT. 


1. Attachment issued on rule absolute, after return of prior execution 
levied on land, fi. fa. and levy are both functus officio. Not indis- 
pensable that officer should have made entry disposing of levy. 
Smith vs. McLendon, sheriff, 523. 


2. Rule nisi against attorney required cause to be shown both against 
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making rule absolute and against being attached; attachment 
ordered when rule absolute is granted. did. 

8. Voluntary bankruptcy of attorney after rule absolute not prevent . 
attachment. Ibid. 

4. Nor will he be discharged on habeas corpus because he testifies he 
is utterly unable to pay amount of rule. did. 

5. Imprisonment of attorney for contempt in failing to respond for 
money collected, not within constitutional inhibition against 
imprisonment for debt. Ibid. 

6. Rule absolute granted and attachment ordered, clerk should issue 
latter without further order, J did, 

7. On habeas corpus at chambers, not competent to inquire into truth 
of facts adjudged by rule absolute. did. 


8 Though sheriff acted erroneously, yet if in good faith and under 
the advice of competent counsel, he wasnot in contempt. Har- 
rell vs. Feagin, sheriff, 821. 


ATTACHMENTS. 


1. Officer authorized to issue generally, may issue attachment for 
purchase money, though affidavit was made before officer of dif- 
ferent county. Wicker vs. Scofield & Son, 210. 


2. Director and stockholder in bank, incompetent to act as judicial 


officer in proceedings to obtain attachment in case in which bank 
is interested. King vs. Thompson, 380. 

8. Declaration construed in connection with attachment paper when 
it refers distinctly thereto, and will be held sufficient though no 
special prayer for judgment be contained therein. did. 


ATTORNEY AND CLIENT. 


1. Estopped from urging in his own behalf invalidity of judgment 
for want of process, attorney who obtained same will be. Ken- 
nedy, adm’r, vs. Redwine, 327. 

2. Imprisonment of attorney on attachment for failure to pay over 
money collected, not within constitutional inhibition against 
imprisonment for debt. Smith vs. McLendon, sheriff, 521. 

3. Distribution of estate of deceased attorney, claim for money col- 


lected by him is not entitled to rank as trust debt. Southern 8. 
C. L. R. Co. vs. Cleghorn, adm’r, 782. 


4. Breach of contract in building house, action for, error to charge 
that plaintiff might recover reasonable counsel fees without 
adding qualification provided in $2942 of Code. Guernsey, Bar- 
tram & Hendrix vs. Shellman, 797. 


5. Fees, stipulation in draft embracing crop lien for payment of, is 
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part of contract of drawer with acceptor as to lien, etc., and are 
not collectible by holder in action on draft. Ware, ex’r, vs. City 
Bank of Macon, 840. 











AUDITOR. 
1, Objection to appointment of auditor, with interlocutory exceptions 
thereto at previous term, may be incorporated and renewed in 
motion for new trial, and error may be assigned for refusing to 
grant new trial because appointment waserror. Heard vs. Rus- 
sell & Potter et al., 25. 

Bill involving matters of account ; auditor may be appointed with- 
out consent of parties, though other questions be also involved. 
Ibid. 

Report of auditor filed, and no order passed in relation thereto, 
allowing time to except or otherwise, exceptions may be filed in 
vacation before trial term. did. 

4. Exceptions of law should be ruled upon by the court, and 
exceptions of fact be submitted to the jury to be passed upon 
seriatim. Error to allow the report on law, as well as facts, to go 
to the jury asevidence. Ibid, 

Proper practice before, and authority of, the auditor. Ibid. 

Report is only prima facie evidence before jury. Ibid. 

Exception of fact before judge without jury, his decision not re- 
versed, there being evidence to support it. Wynn vs. Bryce, 
guardian, 529. 

Report allowed and approved by court without objection. conclu- 
sive as to all questions of law which might have been made. There- 
after exceptions can only be filed to facts found. Anderson, 
ex'r, vs. Usher et al., 567. 

Adjudication by court on exceptions to report without jury, pre- 
sumption strongly in favor of correctness of report in all matters 
as to which auditor and court agreed. Raley et al. vs. Ross 
et al., 862. 


BAIL. 

1. That three of jurors who found bill were not on list, no defense to 
sci. fa. in behalf of surety. Sharpe vs. Smith, governor, 707. 

2. Misnomer cannot be pleaded by surety where he admits that in- 
dictment was against defendant for whose appearance he was 
bail. Ibid. 

3. Supersedeas bond transfers custody of prisoner from bail on first 
bond to bail on supersedeas bond. Smith, governor, vs. Craig 
et al., 882. 

4, Though bail did not answer sci, fa., yet, as all the facts were of 

record, the court was bound to know them before allowing for- 
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feiture, and that judgment being illegal, it was properly vacated 
on motion. IJdid, 
BANKRUPT. 

1. Assignee has no authority to take property seized on final process 
of state court. Fleming, guardian, vs. Odum, trustee, 362. 

2. United States courts have exclusive jurisdiction of all matters and 
proceedings in bankruptcy. Dodd et al., assignees, vs. Hammock 
et al. , 408. 

3. Trover by the assignees of a bankrupt is, on its face, such a pro- 
ceeding. Ibid. 

4. Exemption by assignee does not vest in wife and family, but title 
remains in bankrupt until state law is complied with. Burtz vs. 
Robinson & Co., 763. 


BANKS. 

1. Solvent bill taken for collection by bank, which is instructed to 
allow it to be renewed on condition that solvent indorser is given, 
and a renewal is suffered without such indorser, bank liable for 
damage thereby sustained by holder. Cent. Ga. Bank 0s. Cleveland 
Nat. Bank, 667. 

2. Whether solvency of drawer is material or not, depends upon his 
equitable relation to debt, etc. If holder would have no right to 
resort to him, because of same violation of instructions com- 


plained of, his ability to respond would make no difference, 
Ibid. 

3. Law implies contract on part of bank to obey instructions, and on 
part of bailor to pay reasonable compensation. Jbdid. 


BONDS. See Municipal Corporations, 10-13. 


CERTIORARI. 

1. Clear right in petitioner, error to refuse writ upon respondent’s 
giving bond to pay to fo: mer the value of the privilege of cross- 
ing itsroad. Summerville Mac. Graded or Plank Road Co. vs. 
Deutscher Schuetzen Club, 81. 

2. Where, in criminal case, certiorari was sued out without proper 
affidavit, supreme court will not interfere with affirmance of con- 
viction. Pittsvs. State, 764. 

8. Traverse of truth of return, though filed before case is reached, is 
too late if filed after first term, unless proper cause be shown for 
delay. Hirt vs. Linton, 881. 

4. Demurrer in justice court, where account sued on consisted of 
several items, though overruled by justice as a whole, may, on 
certiorari, be sustained as to some of the items, and overruled as 
to others. did. 
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5. Finally dispose of case, superior court may. did. 


CHARGE OF COURT. 


1. Evidence to support, none, charge should not be given. Par- 
kerson vs. Burke, 100 ; Sharp, adm’r, et al. vs, Findley et al., 722; 
Mackey vs. The Ordinaries, ete , 832. 


. Unless written request be all legal and appropriate, court may de- 
cline it. Johnson vs, State, 142. 


. Assumed state of facts, charge on error. Burke vs, Lee, 165. 


. Statement of what each party claims to be true, is not an intimation 
of opinion on evidence. Hider vs. Cozart, 199. 


. Error to state to jury that from one fact they may infer another; 
yet if facts referred to be immaterial, new trial refused. bid, 


. Suggest necessary additions, counsel must where they do not con- 
sider charge sufficiently full upon particular points. Jarvis & 
Wilson vs. Burke et al., 232. 

. Jurors, understanding of, charge sufficiently clear for, new trial 
refused. Clower & Culpepper vs. Wynn et al , ex’xs, 246. 


. Opinion on facts, to charge that if the jury believed the facts de- 
tailed by the witnesses, and that the person assaulted had died, 
that would have made the crime murder, etc., is an expression 
of. Ross vs. State, 248. 


. Punctuation marks, none in charge as presented in record, court, 
in construing, will not supply. bid. 


. Fight sprang out of fact that party rode mule over protestation of 
other, not illegal to charge that such conduct would not justify 
the assault. Williams et al., vs. State, 400. 


Action on account for services, plea being not indebted, charge 
should not concentrate attention of jury upon single question ofr 
, Whether there was or was not a contract of employment. Raoul 
vs. Newman, 408. 
. Plaintiff being only witness on question of value of services, error 
to say that there seems to be no conflict in evidence as to value, 
and that jury should render verdict for value proved. bid. 


. Request to charge on reasonable doubts defective if word ‘“ rea- 
sonable” be omitted. Brown vs. State, 456. 


. Object of parol evidence to expose usury covered in writings un- 
der name of rent, error to disparage parol testimony, and to in- 
timate that if there be conflict, written evidence should prevail, 
Williamson vs. Wooten, 584. 

15. Hog-stealing, simple larceny for, on trial of, court should charge 
as to right of jury torecommend to mercy. Harris vs, State, 635. 
16. Intimation as to proof, or as to guilt of accused, error. Parks vs, 


State, 879, 
56 
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CLAIM. 

1. Execution against husband levied on property claimed by wife, 
and plaintiff showed that at the time of levy husband and wife 
were living together in house, and that sheriff served notice of 
levy on husband as being in possession, non-suit properly re- 
fused. Primrose vs. Browning, 69. 

2. That court, after argument of motion for non-suit, recalled sheriff 
and drew from him fact asto person upon whom he served no- 
= of levy, and directed him to amend accordingly, not error. 

bid. 


8. Refusal of court to allow traverse of amended entry to be made 
issue for separate trial, proper. Jdid. 

4. Where person other than defendant filed illegality which was dis- 
missed, affidavit and dismissal not evidence for plaintiff un trial of 


claim filed by same party. State and County vs. Wingfield, adm’r, 
202. 


5. Motion to dismiss levy because judgment is dormant, record of 
bill filed and illegality, showing constant litigation, admissi- 
ble. Hagle & Phenix Man. Co. vs. Bradford, trustee, 385. 

6, If claimant occupies any superior position to defendant, from 
which such evidence would be inadmissible, incumbent on him to 
show it. did. 

7, Removal of cases to U. S. court, does claim case come within pro- 
visions of act of congress asto? Harrison vs. Shorter et al., 512. 

8. Exempt, property claimed by wife as; illegality subsequently 
filed by husband, introducing new issue, properly dismissed. 
Allen et al. vs. Frost, 558, 

9. Extent of liability of claimant and sureties on suit for hire, use 
and deterioration of property claimed, under $8326 of Code. 
Frost & Crenshaw vs, Gibson et al., 600. 

10. Sale, strict compliance with law as to must be shown to authorize 
recovery. Ibid. 

11. Order setting aside judgment because based on slave debt is mere 
nullity, and inadmissible upon trial of claim arising on levy of 
execution founded on such judgment. Rawson vs, Gregory, 733. 

12. Homestead, for protection of claim is proper remedy, but inter- 
position by illegality sustained. Frost vs. Borders, 817. 

18. Affidavit recognizes land to have been levied on as property of de- 
fendant, there being but one, claimant is estopped from except- 
ing to levy on ground that words ‘‘as the property of the defend- 
ant” are omitted. Scolly & Co. vs. Butler, 849. 


COLLATERAL SECURITY. 
1. When creditor took out policy on life of debtor, and held it as col- 
lateral, and advanced premiums as matter of account between 
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himself and debtor, net amount realized after debtor’s death 
should be applied as credit on debt. Raley et al., vs. Ross et al., 
862. 


CONFEDERATE MONEY. See Guardian and Ward, 2-7. 


CONSTITUTIONAL LAW. 


1. So far as act of February 26, 1877, provides for hearing of cases 
which do not reach the supreme court until the circuit to which 


they belong is passed, it is unconstitutional. Goodman vs. Mor- 
ris, 60 


. Railroads, provisions in charters to granting state aid; 2d section 
of act of 25th February, 1874, repealing, which provides that 
sbould any of the companies claim that they have vested rights, 
and apply to governor for same, any citizen may interpose by 
bill to restrain, is unconstitutional in this that it violates the 
spirit of the 5th and 31st paragraphs of Ist article, Northeastern 
Ruilroad Co. vs. Morris, 364. 


. Said section is also unconstitutional because it contains matter 
different from what is expressed in the title. bid. 


Provision in charter of mining company, that right-of-way over 
unoccupied lands, for carriage of water necessarily used in gold- 
mining, might be appropriated by payment of just compensation, 
is not an unconstitutional exercise of the right of eminent do- 
main. Hand Gold Mining Co. vs. Parker et al., 419. 


. Imprisoment of attorney, on attachment, for failure to pay over 
money collected, not within constitutional inhibition against im- 
prisonment for debt. Smith os McLendon, sheriff, 523. 


. Act of February 16, 1876, requiring person engaged in hiring la- 
borers in this state, etc., to procure license,constitutional. Shep- 
perd et al., vs. County Commissioners, ete., 535. 


. Appeal from justice court in action ez contractu, defense on oath 
not required. Howell vs. Glover, 774. 


. Governor alone can commute sentence; therefore, act of February 
11th, 1875, in so far as it empowers county commissioners to 
change sentence of court, is unconstitutional. Ogletree vs. Dozier, 
sheriff, 800. 


Homesteads sold, act of 15th February, 1876, confining suits for 
recovery of to courts of equity, is not unconstitutional, as it 
simply affects the remedy. McLellan et al. vs. Weston et al., 883, 


CONTEMPT, ATTACHMENT FOR. See Attachment for Contempt. 
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CONTINUANCE. 


1. Discretion in refusing not abused, full diligence to procure ab- 
sent witnesses not having been exercised. Cruce vs. State, 83. 


2. Discretion as to continuance not controlled unless abused John- 
son vs, State, 189. 


8. Plea withdrawn from clerk’s office by defendant’s attorney and lost ; 
that at trial he is unprepared to establish copy because he has 
forgotten defense and because client is absent, no ground of con- 
tinuance. Jones vs. Vines, 491. 


4. Leading counsel too sick to try, no ground for continuance, unless 
affidavits show that application is not made for delay etc., 
Smith, Son & Bro, vs. Printup Bros. & Co., 610. 


CONTRACTS, 


1. Ratification by principal of contract when reported to him makes 
it binding. Heard vs. Russell & Potier et al 26 


2. Cotton futures, agent may recover from principal moneys ex- 
pended in purchase of. bid 


8. Agreement between owner and contractors, by which former is to 
supply to latter lot upon which to erect two store-houses, and to 
make certain payments upon completion of houses, or to deed to 
them lot upon which one house is built; owner, on making stip- 
ulated payments, has complete title to entire lot, and contractors 
have no interest therein. Jenkins vs. Means, adm’r, 55. 


4. Negotiations merged in written contract. Additional obligation 
cannot be grafted thereon by parol, unless made subsequently to 
contract, upon valuable consideration. Smith vs. Newton, 1038. 


5. Fraud, to attack contract on ground of, refer to execution; 
to annex thereto additional stipulation, it must appear to have 
been omitted through fraud, accident, or mistake. Ibid 


6. Agreement of counsel that certain case shall abide judgment of 
supreme court on other case, cannot be enforced if latter be not 
carried up and decided. Windham vs, Doles et al., 265. 


7. Renewal of notes for consideration of additional time, and new 
security, makes novation which estops defendants from open- 
ing question of original consideration. did. 

& Employment of physician by third person to treat minor in sud- 
den and dangerous emergency, coupled with early arrival of 
parent, extent of such third person’s liability. Raoul vs. New- 
man, 408. 


9. Note containing absolute promise to pay; no defense on part of 
surety that he signed to encourage principal to pay, and that it 
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was well understood by payee that he was not to be liable there- 
on. Dendy vs. Gamble & Copelund, 484. 

10. Original contract usurious; novation by new party being intro- 
duced for one year, he then being released by consent of all, and 
old contract renewed, still affected by taint. Archer vs. Me- 
Cray, 546. 

. Entire contract not purport to be in writing, admissible to show 
by parol other terms and conditions not inconsistent with writ- 
ten part. Barclay vs. Hopkins, 562. 

. Consent order to file motion for new trial and brief of evidence 
within given time after adjournment, movant must abide by his 
bargain. Time is of essence of contract. West. & At. R. R. Co, 
vs. Johnson, 626. 

. Guardian cannot by any contract other than those specially al- 
lowed by law, bind ward’s property, or create any lien thereon. 
Rice vs. Pascal, 637. 

. Purchase on Saturday, but trade consummated and papers drawn 
on Sunday, courts not assist in collection of note then given. 
Morgan vs. Bailey, 683. 

. Prepayment and acceptance of interest to given time, on note 
past due, is evidence of contract for indulgence until time has 
expired. Randolph vs. Fleminy, 776. 

. Subsequent parol contract on sp cial matter touching which the 
writing was silent, may be proven without producing writing. 
Hirt vs. Linton, 881. 


COSTS. See Practice in Supreme Court, 11. 
COTTON FUTURES. See Principal and Agent, 2-6. 
COUNTY MATTERS. See Roads and Bridges, 2. 


CRIMINAL LAW. 


1. Principal felon, where all the evidence implicating defendant 
shows that he was, improper to instruct jury to acquit, if they 
should find him to be an accessory only. Skipper vs, State, 63. 

. Twotried jointly for offense of which one may be convicted,though 
the other be acquitted, right of peremptory challenge, in its whole 
extent, is of same importance to each as if he were tried sever- 
ally, and he is entitled thereto, unless agreement is entered into 
to contrary. Cruce vs. State, 83. 

. Joint trial, and witness introduced by one is also examined by 
other, both considered as having introduced evidence, and state 
will be entitled to conclude. bid. 


. Jury may return separate verdicts, though more regular to em- 
brace both findings in same verdict. Ibid. 





896 INDEX. 


5. Alibi, as a defense, involves the impossibility of prisoner’s pres- 
ence at the scene of the offense at time of its commission; and 
range of evidence. in respect to time and place, must be such as 
reasonably to exclude possibility of presence. Johnson vs State, 
142. 

6. Intent to kill, to be too drunk to form, defendant must be too 
drunk to form intent to shoot. Marshall vs. State, 154. 


7. Acquittal in state court of assault and battery, not bar prosecution 
under municipal ordinance. McRae vs. Mayor and Councilof Amer- 
tcus, 169. 

8. Charge to grand jury in presence of traverse jury engaged upon 
trial of murder case, in which such crimes as that under investi- 
gation were severely denounced, no ground of new trial, where 
court, on attention being called to the fact, disclaimed any refer- 
ence to case on trial, and cautioned traverse jury not to regard 
what he had said. Johnson vs. State, 189. 

9. Cooling time for prisoner to recover from heat of passion, is ques 
tion for jury. Ross vs. State, 248. 

10. Provocation by words and menaces alone will not reduce crime 
from murder to manslaughter. Jdid, 

11. Error for court to charge the jury that if they believe the facts 
detailed by the witnesses, and that the person assaulted had died, 
*‘that would have made the crime murder; then, death not hav- 


ing ensued, the crime is an assault with intent to murder.” It 
amounts to a strong expression of opinion on the facts. did. 


. Statement of prisoner is not evidence; it is only entitled to such 
weight as the jury see fit to give it. [bid 

. Two grades charged in different counts, and evidence leaves in 
doubt the grade, defendant should not be acquitted, but found 
guilty of lower grade. Jennings vs. State, 307. 


14. Confessions not freely made, if such should appear from any of 
state’s witnesses, court should exclude them; but where such 
witnesses testify to contrary, it is incumbent on defendant to 
show the reverse, and whether they were so made or not becomes 
question for jury. Dawson vs. State, 333. 

15 Res geste, sayings of party to rencounter, just before its occurrence, 
within hearing of other, admissible as part of. Williams et al. vs. 
State, 400. 

. Where fight sprang out of fact that one party rode a mule against 
the protestation of other, not illegal to charge that riding the 
mule would not justify assault. did. 


17. Indictment charges three persons with assault with intent to mur- 
der, armed with knife, ax and stick, respectively, state not com- 
pelled to elect with which weapon it will insist crime was com- 
mitted. did. 
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Request to charge on reasonable doubts is defective if the word 
‘‘reasonable” be omitted. Brown vs. State, 456. 

Burglary, possession shortly thereafter unexplained, and no proof 
of good character, sufficient to convict. did. 





. Store closed at sundown, found broken at sunrise, sufficient proof 


that burglary was committed at night. did. 

Juror, remark of before trial, showing fixed opinion and preju- 
dice, ground of new trial unless explained. Moncrief’ vs. 
State, 470. 

Jury dispersed, by consent, leaving verdict with foreman, not in- 
dispensable that prisoner should be present when return takes 
place. Smith vs. State, 513. 

Words or threats not provocation sufficient to reduce homicide to 
manslaughter. bid. 

Hog-stealing, simple larceny for, punishment in penitentiary un- 
less jury recommend defendant to mercy. Harris vs. State, 635. 


5. Jury should be charged as to this privilege. did. 
. Assault with intent to murder, evidence makes case of. Tatum 


vs, State, 638. 

Motive for crime, that none appears if defendant was governed by 
correct reasoning, does not show innocence. One who acts like 
a fool does not reason like a philosopher. did. 

That three of grand jurors who found bill were not on jury list 
must be taken advantage of by plea in abatement. Sharpe vs. 
Smith, governor, 707. 

Surety cannot take advantage of defect in defense to sci. fa. Ibid. 

Surety admitting that indictment was against defendant for whom 
he was bail, cannot object thereto on ground of misnomer. 
Ibid. 

Official minute of witness’ testimony before committing magistrate 
admissible after being identified by him. Griggs vs. State, 738. 
Certiorari sued out without proper affidavit, supreme court will 

not interfere with affirmance of conviction. Pitts vs. State, 764. 


Forgery, order to ‘‘ pay to this man” is the equivalent of an order 
to pay to bearer, and indictment may be predicated thereon even 
though it be not dated. Thomasvs. State, 784. 


. Indictment need only set forth offense in language of Code, or so 


plainly that its nature may be readily understood. J did. 


. Forging and uttering forged paper, being grades of same offense, 


may be joined in same count. did. 


. Order directed to ‘‘Mr. Smith”, and indictment charged its 


forgery and utterance with intent to defraud Joseph Smith, a 
merchant on McDonough street, evidence that it was presented 
at his store was properly admitted. bid. 
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37. Writing acknowledged by defendant to have been done by him, 
admissible for comparison with forged order. bid. 


38. Good character only available as defense in doubtful cases. did. 


39. Nature of instrument forged being in question, no error in charg- 
ing $4451 of Code in regard to forgery of instrument not previ- 
ously provided for. Jbdid. 

40. Sentence can alone be commuted by governor ; therefore, act of 
February 11, 1875, in so far as it empowers county commis- 
sioners to change sentence of court, is unconstitutional. Ogletree — 
vs. Dozier, sheriff, 800. 

41. That names of certain grand jurors are not set out in full, and 
that no prosecutor is indorsed on bill, are not good in arrest. 
Greene. vs State, 859. 


DAMAGES. 
1. Overflowing land by mill-dam, to recover for, plaintiff need not 
prove special damages. illington et al., vs. Bennett, 286. 


2. Recovery not restricted to net, clear profit, over and above all ex- 
penses ; jury should regard capabilities of land for more profit- 
able use in changed condition, and also the obstacles to change 
presented by the nuisance complained of. bid. 


3. Recovery had for charging and saturating the soil with back-water 
not rising above surface. did. 


4. Trover, rule as to damages in actions of. Fuller vs. Carter, 395. 


5. Extravagant recovery for injury in itself moderate, not upheld 
against anybody, or in favor of anybody. Goins vs. West, R. R. 
Co. of Ala., 426. 


. Amount of damages from overflow caused by mill-dam is question 
for jury, and court will not, ordinarily, interfere. Farmer, trus- 
tee, vs. McDonald, 509. 


. Counsel fees, action for breach of contract, error to charge that 
plaintiff was entitled to recover without adding qualification 
provided in $2942 of Code. Guernsey, Bartram & Hendrix vs. 
Shellman, 797. 


DEBTOR AND CREDITOR. See Administrators and Eerecutors, 14-16. 


DEEDS. 

1. Discovery by defendant in ejectment, after trial, of deed of which 
he was previously ignorant, not cause for new trial, where it 
does not appear that deed is one with which his title is connected. 
Jenkins vs, Means, administrator, 55. 

2. Town lot conveyed by number, title not pass to part of other lot, 
though description by metes and bounds would cover such por- 
tion. bid, 
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8. Boundary between two town lots in question, diligence requires 


10. 


11. 


13. 


that records should be searched before trial, for deeds from a 
known early proprietor. bid. 


. Plat referred to by deed has 500 feet written as distance from 


street to right-of-way, when, in fact, there was not that much 
land, whilst the deed conveys only to the right-of-way, latter 
controls. Ga. R. R. & Bk’g. Co. vs. Hamilton, 171. 


. Title passes upon execution of deed to secure money, accompan- 


ied by bond to reconvey. Jarvis & Wilson vs. Burke et al., 232. 


. Acceptance of deed which recites that property had been set apart 


as homestead, and that it was now conveyed by approval of 
ordinary, estops grantee from denying validity of exemption- 
Long et ux. vs. Bullard, 355. 


. Lot conveyed with all and singular the rights, members, etc.. 


admissible to show by parol that right to uninterrupted ‘use of 
alley between such lot and land of vendor was one of such rights, 
ete. Kirkpatrick vs. Brown, 450. 


. Remedy provided in §1970 of Code, not available to person taking 


absolute deed as security, where no bond for reconveyance has 
been given. Griggs vs. Strippling, 500. 


. Title passed by deed made in 1874 as security for debt, though 


wife did not consent, and though debtor retained possession 
under bond for titles. West vs. Bennett, 507. 


Warranty deed is not a “‘ like instrument” with promissory notes, 
and therefore indorsers thereof cannot be sued in same action 
with maker, and trial be had in county of residence of latter. 
McGuire vs. Wagnon et al., 491. 


Complaint for land; plaintiff may recover on deed though no ab- 
stract thereof be annexed where defendant introduced same in 
evidence, and where land was covered by another deed, abstract 
of which was attached. Cooper vs. Braswell & Son, 616. 


. Usury, deed dated July 8th, 1875, if tainted with, void as title; act 


repealing usury laws was itself repealed on February 24, 1875. 
Ibid. 

Attestation of justice to deed executed in foreign state, with cer- 
tificate that it was voluntarily executed, insufficient to admit to 
record in this state. Hearn vs. Smith, 704. 


Attestation of foreign judge of court of record who is clerk of his 
own court, may be verified by his certificate as clerk under seal 
of court. Moore et al., vs. Hill et al., 760. 

Homestead, none can be taken in land to which title has been 

made under §1969 of Code; wife’s joinder in deed is sufficient 

proof of herconsent. Christopher et al., vs. Williams, executriz,779. 
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16. Person having already absolute deed takes from maker bond for 
title to same land and dies while in possession under the bond, 
presumption is that title became revested in obligor before mak- 
ing of bond. Raley et al., vs. Ross et al , 862. 


DEPUTY MARSHAL. ° See Sheriff, 4. 
DEPUTY SHERIFF. See Sheriff, 1. 
DIVIDEND. See Stock. 

DIVORCE. See Husband and Wife, 7. 


DOWER. See Estoppel, 8. 
DRAFTS. See Negotiable Instruments, 1, 7-12. 


EASEMENTS. 


1. Land covered by deed to minor is not property of father so as to 
authorize latter to convey to another right to overflow same, 
though he may have exercised other general acts of ownership, 
deed to minor having been recorded. Furmer, trustee, vs. Mc Don- 
ald, 509. 


2. Parol easement to overflow by adding eighteen inches to height of 
dam twelve feet high, will not, after such dam has been washed 
away, entitle transferree to erect new dam sixteen feet eleven 
inches high. did. 


EJECTMENT. 


\ 

1. Where plaintiff ’s wall forms one side of store room, and a narrow 
strip along the wall, inside of room, constitutes part of premises 
in dispute, yearly value of entire room for rent, shown as fact 
for consideration in assessing mesne profits. Jenkins vs. Means, 
adm’r, 55. 


2. Mesne profits, though arising chiefly out of improvements, and 
though the land, if vacant, would have been worth nothing for 
rent, are not to be diminished on account of the value added to 
the land by constructing the improvements, unless there be some 
evidence of what amount in value was so added, nor unless the 
defendant made the improvements, or they were made by some 
person from or through whom his claim of title was derived. 
Tbid. 

8. Boundary between two town lots in question, diligence requires 
that records should be searched before trial, for deeds from a 
known early proprietor. did. 
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4. Discovery by defendant, after trial, of deed of which he was pre- 
viously ignorant, not cause for new trial, where it does not appear 
that deed is one with which his title is connected. Jdid. 


5. Town lot conveyed by its number, title not pass to part of other 
lot, though description by metes and bounds would cover such 
portion. Ibid. 

6. Recovery had on deed, though action be complaint and no abstract 
thereof be annexed, where defendant introduced same in evi- 
dence, and where land covered thereby was also embraced in 
another deed, an abstract of which was attached. Cooper vs. 
Braswell & Son, 616. 














ELECTION. See Criminal ion, 17. 






EMINENT DOMAIN. See Constitutional Lau, 4. 









EQUITY. 
1, Judgment on demurrer to bill affirmed by supreme court, cause, 
whether defendant has answered or not (discovery being waived), 
stands for trial as soon as remittitur is entered Carswell, ex’r, 
os. Schley et al., 17. 
2. Discovery waived and yet complainant put in evidence a portion 
of defendant’s answer, proper to allow latter to read in evidence 
balance thereof. Heard vs. Russell & Potter et al., 25. 


3. Appeal from circuit court to supreme court of United States, pend- 
ing, former may pass necessary orders to protect property in lit- 
igation. May et al. vs. Printup, receiver, et al., 128. 

4, Where municipal corporation has exchanged lots with railroad 
company, under contract that certain street should be forever 
closed, and company has expended large sums of money in 
improving lot, etc., and city now threatens to open such street, 
paying usual damages under provisions of charter, asserting that 
authorities had no power to make contract : Held, that demurrer 
to bill praying cancellation of contract, or if that be impractica- 
ble, general relief, was properly overruled. Mayor etc., of Atlanta 
vs. Macon and W. R. R. Oo., 251. 

5. Where bill shows that complainant can obtain full relief with the 
original defendants alone, amendment introducing other defend- 
ants and other cause of relief wholly distinct from first, will 
render it multifarious. Deuberry vs. Shannon, ex’x, et al., 311. 






















6. Dismissal of bill carries whole case out of court, including answer 
of defendant, if said answer contain no prayer for cross-relief. 
Harris vs. Hines, 427. 


7. Defendant cannot, five years after dismissal, be made party thereto, 
and then file answer in nature of cross-bill, even though he 
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was a non-resident, and original bill was served on, and an 
swered by, hisagent. did. 

8. Appearance and answer by defendants, full equity done though 
they reside without the jurisdiction. Varner & Ellington vs. Rad- 
cliff & Lamb, 448. 

. Special verdicts, under act authorizing, only such questions need 
be put to jury as will enable them to find facts not admitted by 
pleadings. McManus et al, vs. Cook, 485 

. Homestead sold, bond for title given and notes taken; where 
vendors are insolvent equity will rescind upon payment of rent, 
etc., by vendee, especially if sale was without approval of ordi- 
nary. J did. 





. One defendant of several files plea, which is found against him; 
refusal to allow decree for amount thus found, though none of the 
defendants have answered, is not such final judgment as can be 
excepted to. Welch et al., vs. Durkin, adm’r, et al., 490. 


. U. bought land from E, and borrowed from A. to pay in part 
therefor, and E., by agreement, made title to A., who gave U. 
bond to convey on payment of money borrowed; equity will de- 
cree specific performance. Archer vs. McCray, 546. 


. Bill for injunction not clear as to existence of unauthorized power 
of attorney, and where apprehended injury could be prevented 
by giving notice to particular corporation, should not be retained 
for purpose of decreeing that power be canceled. Johnson vs. 
Johnson, 613. 

. Judgment should be obtained and return of nulla bona had, to enti- 
tle creditor to assistance of equity. Lemon vs. Thaxton, ex’r, 706. 


. Interpleader sought, case made should not only be appropriate, 
but bill should be filed before either claimant of fund has had 
his right thereto established by judgment. Moore et al. vs. Hill 
et al., 760. 


. Judgment against executor on debt of testator, though not ex- 
pressed to be de bonis testatoris, may be basis of bill to reach as- 
sets in the Lands of devisees, distributed to them before its ren- 
dition. Redd, trustee, et al. vs. Davis, 823. 


. Trust, bill alleged that complainants were beneficiaries of trust; 
that trustee had, with knowledge of defendant, borrowed money 
not for use of estate, and given mortgage to secure repayment; it 
prayed that foreclosure be enjoined, etc. Demurrer thereto 
properly overruled. Colesbury et al. vs. Dart et al , 839. 


. Under section ist of act of February 15, 1876, courts of equity 
alone have jurisdiction of suits to recover homesteads which 
have been sold. McLellan etal. vs. Weston et al., 883. 
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ESTOPPEL. 


1. Failure by owner to object to improvement on land, not create 
estoppel, where it is not shown that he was aware that the same 
were in contemplation or in progress. Jenkins vs. Means, adm’r, 
55. 

2. Aliter, if such knowledge be shown. Geo, R. R. & Bk’g Co. vs, 
Hamilton, 171. 


8. Attorney who took judgment, estopped from setting up, in his 
own behalf, its invalidity for want of process. Kennedy, adm’r, 
vs. Redwine, 327. 

4. Acceptance of deed which recites that property had been set apart 
as homestead, and that it was now conveyed by approval of or- 
dinary, estops grantee from denying validity of exemption. 
Tong et ux., vs, Bullard, 355. 


5. Vendor, who was owner of two adjoining lots, represented that 
there was alley between them, joint use of which would be con- 
veyed with lot sold, and vendee paid increased price, vendor 
estopped from denying truth of such representation. Kirkpat- 
rick vs. Brown, 450. 


6. Waiver of right of homestead to all the property of debtor in a 
promissory note, without words which create any lien or describe 
any particular property, not estop debtor. Stafford, Blalock & 
Co., vs. Elliott, 837. 

7. Affidavit recognizes land to have been levied on as property of 
the defendant, there being but one, claimant estopped from ex- 
cepting to levy on ground that words ‘‘as the property of the de- 
fendant” are omitted. Scolly & Co., vs. Butler, 849. 


8. Vendee under deed takes bond for title from vendor to same land 
and dies in possession thereunder, presumption is that title be- 
came revested before execution of bond. Vendee being thus es- 
topped from claiming under deed, his widow would be likewise 
estopped from claiming dower. Raley et al vs. Ross et al., 862. 


EVIDENCE. 
1. Discovery waived, and yet complainant put in evidence portion of 


defendant’s answer, proper to allow the latter to read in evi- 
dence balance thereof. AMeard vs. Russell & Potter et al., 25. 








2. Bill for account of cotton bought and sold, etc., and one of ques- 
tions was imposition of defendants on complainant in beguiling 
him into a cotton speculation, competent to show that latter was 
no tyro, but experienced in cotton speculations. did. 


3. Where case involved employment of agents in Liverpool by com- 
plainant’s agents in Georgia, to purchase the cotton for com- 
plainant, letters between the agents, and between complainant 
and his Georgia agents, written dwm fervet opus, admissible. bid. 
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4. Diploma from medical college in another State, inadmissible ex- 
cept upon proof thereof, and of the charter. Parkerson, admin- 
istrator vs. Burke. 100. 


. Defense to action on notes given for fourth interest in gas-works, 
that defendant had been induced to purchase by gross misrepre- 
sentation as to value, inadmissible to prove sayings of plaintiff 
to third persons not communicated to defendant. Smith v8, 
Newton, 1138. 


. Gross earnings of works for two years, commencing nearly three 
years after purchase, irrelevant. Ibid. 


. That house and lot taken by plaintiff from defendant in part pay- 
ment at $3,500.00 were, in fact, worth $2,000.00, admissible to 
show in rebuttal. béd. 


. Competent to show by city assessor great depreciation since time 
of purchase, bid 


. Official evidence inconsistent, that which is found in the appro- 
priate instrumént as to the particular matter should govern. 
Clements vs. Collins, 124. 


. Under influence in procuring deed to be made, question of ; sus- 
ceptibility of donor to be influenced may be ascertained by opin- 
ion of witness who knew him long and well, and who states 
facts. Howell et al., vs Howell et al., 145. 


. Conclusion which must have been founded on facts, without stat- 
ing facts, inadmissible, though witness may state absolute knowl- 
edge of conclusion. Ibid. 

. General statement of misrepresentations and exercise of influence, 
without stating what was said or done, properly excluded. Ibid. 


. Sayings of donor after he had parted with title, inadmissible 
against donee, unless made in explanation of sayings or admis- 
sions of donor previously given in evidence by the donee, or 
unless they are sayings of the donor not indisparagement of the 
donee’s title, but tending to show incapacity of mind, and 
spoken in a reasonably short time after the gift. did. 


. Record of deed not produced, clerk cannot testify as to what was, 
or was not, therein. If it had been produced, he might have 
been allowed to state as to its correctness as compared with the 
original when handed to him. Ga R. R. & Bk’g. Co. v8. Hamil- 
ton, 171. 


. Evidence legally admitted as plea stood, should not be excluded 
after all the evidence is in by amendment of plea. Johnson, or- 
dinary, vs. McCullough et al, guardians, et al., 212. 


. Statement of prisoner is not evidence ; it is only entitled to such 
weight as jury see fit to give it. Ross vs. State, 248. 
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17. Sayings of person in possession of personalty, on his way to de- 
posit same in warehouse, derogatory to unincumbered title in 
himself, admissible against all persons holding under him, 
Saulsbury, Respess & Co., vs. McKellar, 301. 


18. Confessions not freely made, if such should appear from any of 
state’s witnesses, they should be excluded; but where they testify 
to contrary, it is incumbent on defendant to show the reverse, 
and whether they were so made or not becomes question for jury. 
Dawson v8, State, 333. 

19. Stock turned over to agents of contractors before completion of 
work, correspondence between such agents and the president of 
the contracting railroad company, admissible to show terms upon 
which it was delivered in advance of time contemplated by con- 
tract. Cent. R. R. & Bk'g Co. v3. Papot et al., 342, 

20. Letter from contractors to president of railroad company, treating 
part of work as virtually completed, proposing to deliver it and 
to receive stock in proportion, and to give bond for completion 
of balance, admissible did. 


21. Res geste, sayings of party to rencounter, just before its occurrence, 
within hearing of other, admissible as part of. Williams et al.,ve. 
State, 400. 

22. Issue in respect to fault of husband of plaintiff, for whose homi- 
cide she sued, or that of engineer, warnings of latter to deceased, 
who was conductor, in regard to imprudence in similar transac- 
tions, admissible. Cent. R. R. & B’k’g Co. vs. Sears, 436. 


23. Lot conveyed by deed with all and singular the rights, members, 
etc., admissible to show by parol that right to uninterrupted use 
of an alley between such lot and land of vendor, was one of such 
rights, etc. Kirkpatrick vs. Brown, 450. 

24. Invariable presumption of law that evidence is true because party 
does not rebut when in his power, is none. 7'hompson et al, vs. 
Davitte et al., executors, 472. 

25. Party not bound to offer himself as witness at peril of having every- 
thing taken against him which he might, as a witness, contradict. 
Ibid. 

26. Answer, though broader than interrogatory, may still be admissi- 
ble. bid. 

27. Entire contract not purport to be in writing, admissible to show 
by parol other terms and conditions not inconsistent with written 

part. Barclay vs. Hopkins, 562. 

28. Object of parol evidence to expose usury covered in writings under 
name of rent, error to disparage it in charge, and to intimate that 
if there be conflict written evidence should prevail. Wilkinson 

ve, Wooten, 534, 
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29. Trust property, upon attempt to render subject to fi. fa. against 
cestui que trust upon ground that consideration was supplies fur- 
nished, evidence that they were supplied for plantation owned 
by beneficiary in another county, not embraced in trust, irrele- 
vant. Johnston, survivor, vs. Redd, trustee, 621. 


. Mental soundness, reasons of witnesses for opinions on question of, 
are for consideration of jury only. Gray vs. Obear, ex’r, 675. 

. Declarations of testator at time of making will as to reasons for 
creating trust, inadmissible to establish unsoundness of mind in 
son. Ibid. 

. To rebut charge of secreting bonds, book kept by executor and 
exhibited to family, showing sale, and amount thereof, admissi- 
ble. bid. 

. Conduct of cestui que trust from boyhood to time of trial, admissi- 
ble to illustrate capacity. bid. 

. Sale in market admissible on question of value of bonds. Jbdid. 


. Declarations of debtor in possession of property alleged to have 
been fraudulently conveyed, though made after he has parted 
with paper title, admissible as part of 7es geste. Otis vs. Brown, 
711. 

. Irrelevant testimony should be exclu? *. Sharp, adm’r, et al., vs. 
Findley et al., 722. : 

. Order setting aside judgment because based o e debt is mere 
nullity, and inadmissible upon trial of claim arising on levy of 
execution founded on such judgment. Rawson vs. Gregory, 733. 

. Official minute of witness’ testimony before committing magistrate 
admissible after being identified by magistrate. Griggs vs. State, 
738. 

. Understanding of witness’ testimony of certain motions of wounded 
man, on the verge of unconsciousness, inadmissible where ques- 
tion assumes that something was meant, and where it is sought, 
without either calling for his reasons, or showing him specially 
qualified to interpret the motions referred to. did. 


. Deed under $1969 of Code, competent to show by parol that wife 
knew that object of conveyance was to securedebt. Christopher 
et al , vs. Williams, ex’x, 779. 

. Receipts inadmissible upon proof merely that witness believed 
that they were signed by the agents of the company from a com- 
parison with other admitted signatures, he having no other knowl~ 
edge of the subject. Piedmont & Arl. L. Ins. Co, vs. Lester, 812, 

41. Subsequent parol contract on special matter touching which the 
writing was silent, may be proven without producing writing. 
Hirt vs. Linton, 881. 


EXECUTIONS. See Levy and Sale, 4. 
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FACTORS. See Principal and Agent, 2-6. 


FRAUDULENT CONVEYANCE. 

1. Whether husband was insolvent at time he made voluntary convey- 
ance to wife, or whether such conveyance was made with inten- 
tion to delay or defraud creditors, and whether known to party 
taking, all questions for jury. Primrose vs. Browning, 69. 

. When husband, whether solvent or insolvent, purchases property 
for wife and children, taking title to himself as their trustee, and 
his widow, after his death, discharges note with her own means, 
husband’s creditors have not been injured or defrauded. Ruth- 
erford vs, Chapman, 177. 

3. Relation of debtor and creditor exists so far as to make convey- 
ance fraudulent whenever ‘‘ one person is liable and bound by 
law to pay another an amount of money, certain or uncertain; ” 
and this though the claim be for damages for a trespass. West- 
moreland, trustee, vs. Fowell, 256. 

- Statute of 13th Elizabeth, in so far as it embraces tort feasors in 
its provisions, is still of force in Georgia. did. 

. Value of homestead and exemption in remaining estate should not 
be counted against tort feasor, in absence of evidence that he 
intended to apply for’ tine. Ibid. 

. If he was not insolvent, and the conveyance was made with intent 
to delay Of dutiwud the party damaged—if it was not only volun- 
tary, but tainted with this frauduient intent—then the convey- 
ance is void as against the party damaged, whether the grantees, 
being volunteers, had notice of the fraudulent intent or not. 
Ibid. 

. Reservation for benefit of debtor at time of conveyance destroys 
validity. Hdwards, guardian, vs. Stinson, 443. 

. Declaration of debtor in possession of property alleged to have 
been fraudulently conveyed, though made after he has parted 
with paper title, admissible as part of res geste. Oatis vs. 
Brown, 711. 


GIFTS. 

1. Land, gift of, incomplete without writing by donor, or ereetion of- 
improvements by donee, or continuance of possession for seven 
years, in case of father and child, under conditions that warrant 
presumption of gift. Jones vs, Clark et al., adm’rs, 136. 

2. Until complete, title is in donor, and judgment against him will 
bind land so as to prevent subsequent completion of gift as 
against lien. did. 

3. Undue influence in procuring deed, questien of ; susceptibility of 
57 
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donor to be influenced may be ascertained by opinion of witness 
who knew him long and well, and who gives facts and circum- 
stances. lowell et al. vs. Howell et al , 145. 

4. Sayings of donor after he has parted with title, inadmissible 
against donee, unless made in explanation of sayings previously 
given in evidence by donee, or unless they tend to show incapac- 
ity of mind in donor, and were spoken in a reasonably short time 
after the gift. Ibid. 

5. Son, gift to, after marriage, when living to himself, is prima facie 
advancement. Holliday vs. Wingfield, adm’r, 206. 


a 


GUARDIAN AND WARD. 

1. Action against principal and sureties ; breach alleged failure to 
account for and pay over assets which came to hand, inventory 
and returns made by principal as administrator of ward’s fath- 
ers’s estate, prior to appointment as guardian, inadmissible for 
plaintiff as admissions. Johnson, ordinary, vs. McCullough et al., 
guardians, et al., 212. 

. Returns only prima facie evidence for or against guardian. did. 

. Notes held by guardian paid before late war, to take credit for 
amount as Confederate money, he must show how fund became 
changed. Ibid. 

. Order to invest in Confederate bonds broad enough to cover other 
funds, no aid to guardian in accounting for other funds not 
legally converted into Confederate money. iid. 


so 
. That guardian might be justifiable in collecting note in Confeder- 
ate money, not authorize him to sell it for such money to third 
person, without order of sale from ordinary. did. 


. Notes turned over by defendant as administrator to himself as 
guardian, returned as money and treated as such, is equivalent 
to conversion of notes into money, and what became of them 
afterwards is none of the ward’s concern, unless he should elect 
to pursue them as trust fund. did. 


. Thus returning the notes as cash, made guardian a guarantor of 
their solvency. If he, in good faith, collected them in Confeder- 
erate money, and invested in Confederate bonds under order of 
judge of superior court, and the bonds are now produced, the 
accounting is sufficient. did. 

. Creditor failing to notify executor until estate is settled up, can 
only recover from legatee pro rata share ; guardian of legatee 
who pays entire debt only allowed pro rata proportion on settle- 
ment, and this though the other legatees are non-residents, 
there being no evidence as to their solvency or insolvency. 
Wynn vs. Bryce, guardian, 529. 
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9. Contract specially allowed by law, guardian can only bind ward’s 
property or create any lien thereon under. Rice vs. Paschal, 637. 
10. Plea of settlement by guardian, question is not whether jury 
believe that ward received as much as she was entitled to, but 
whether she was fully cognizant of condition of estate, etc., 
at time of settlement, or was imposed upon. Adams vs. Re- 
mere, 793. 
11. If settlement was knowingly made, ward coneluded, though she 
seeks to open it in less than four years from its date. J did. 


HABEAS CORPUS. 

1. Attorney imprisoned under attachment for failure to pay over 
money collected, not discharged because he testifies that he is 
utterly unable to pay amount of rule. Smith vs. McLendon, sher- 
iff, 523. 

2. Truth of facts adjudged by rule absolute cannot be inquired into 
on habeas corpus. Ibid. 

3. Discretion vested in judge not controlled unless manifestly abused. 
Bently et al. vs. Terry et al., 555. 


HOMESTEAD. 
1. Mortgage to secure money loaned to remove incumbrance, valid 
against all the land until all the money is paid. Middlebrooks vs. 


Warren, Wallace & Co., 230. 
. Kind of family net specified in application under act of October 
3, 1868, not render proceeding void. Cowart vs. Page, 235. 
3. Survey and plat admitted though not scaled according to rule 56 
of the superior court. Greaves et al., vs. Middlebrooks, 240. 


. Material furnished for improvement of, to render homestead sub- 
ject for, pleadings must show grounds of claim, etc., as in other 
suits against trust estates. Willingham & Dunn vs Maynard et 
al., 330. 

. Trust estate, homestead is in nature of, the mere legal title being 
in the head of the family. did. 

. Irregularity, if equitable title did not pass to family on account 
of, purchaser from defendant in fi. fa. before judgment against 
him, protected. bid. 

. Petition by wife in behalf of herself and children to ordinary of 
Bibb county, alleged that she was citizen of said county and 
state, and that her husband refused to apply for homestead; - 
averments sufficient. Long et uz., vs. Bullard, 355. 

. Acceptance of deed which recited that property had been set 
apart as homestead, and that it was now conveyed by approval 
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of ordinary, estops grantee from denying validity of exemption. 
Ibid. 

. Setting apart homestead neither enlarges estate of debtor, nor di- 
vests any lien or claim which is superior to homestead right. 
Newton vs. Summey et al., 397. 

. Sale of homestead, bond for title given and notes taken; where 
vendors are insolvent equity will rescind upon payment of rent, 
etc., by vendee, especially where sale was without approval of 
ordinary. McManus et al, vs. Cook, 485. 

. Failure of consideration pleaded to notes for purchase money on 
account of vendee’s having to buy title of purchaser at sheriff's 
sale under judgment against vendor, to protect possession, valid 
defense, though notes had been exempted to vendor as person- 
alty, no homestead having been set apart in the land. Corbally 
vs. Hughes, 493, 

. Deed made in 1874, as security for debt, passed title though wife 
did not consent, and though debtor retained possession under 
bond for title. Homestead set apart in 1876, on application of 
wife, no defense to ejectment by creditor. West vs Bennett, 507. 


. Waiver of exemption as to certain property embraced in mortgage 
valid. Allen et al. vs. Frost, 558. 


. Head of family, guardian of one minoris. Rountree, guardian, vs. 

Dennard et al,, 629. 

. Exemption by assignee does not vest in wife and family, but title 
remains in bankrupt until state law is complied with. Burtz vs. 
Robinson & Co., 763. 

Title made under $1969 of Code, to secure creditor, no homestead 
in land can be taken to defeat Lim., joinde of wife in deed is 
sufficient proof of her consent. Christopher et al. vs. Williams, 22’ x, 
779. 

. Failure of husband to set up exemption in resistance to foreclo- 

sure of mortgage, not prevent him from arresting sale under fi. 

fa. by illegality. Frost os. Borders, 817. 

. It being apparent that property could be protected by claim, any 

doubt as to remedy by illegality should go to uphold the pro- 

ceeding. Ibid. 

. Under §2047 of Code, the wife alone, with consent of ordinary, 

cannot alienate. Ibid. 

. Incumbered for objects other than those specified in constitution, 

homestead cannot be Moughon vs. Masterson, 835. 

. Waiver of right of homestead to all the property of a debtor, ina 

promissory note, without words which create any lien or describe 

any particular property, not estop debtor. Stafford, Blalock & 

Co. vs, Elliott, 837. 
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22. Conveyance of homestead, under approval of ordinary, and invest- 
ment in other lands, latter will stand in place of homestead as to 
all persons charged with notice—so long, at -least, as original 
homestead is neither reclaimed nor restored. Cheney vs. Rosser, 
861. 

28. Widow of obligee in bond for title, having taken homestead, 
equity, in decreeing sale of whole land, should recognize home- 
stead right as adhering to surplus above amount necessary to 
discharge purchase money, and should provide for its re-invest- 
ment in proper homestead. Raley et al. vs. Ross et al , 862. 

24. Under section 1st of act of 15th of February, 1876, equity alone 
has jurisdiction of suits to recover homesteads which have been 
sold. McLellan et al vs. Weston et al., 883. 


HUSBAND AND WIFE. 

1. Suit by, to recover property of latter at time of marriage, husband 
(if marriage was prior to 1866) is concerned to assert marital 
rights, and is therefore substantial party plaintiff. Carswell, e2’r, 
vs. Schley et al., 17. 

. Possession of wife living with husband, is possession of latter. 
Primrose vs. Browning, 69. 

. Whether husband was insolvent at time of voluntary conveyance 
to wife, etc , for jury, under proper charge Ibid. 

. When husband, solvent or insolvent at the time, purchases prop- 
erty for his wife and children, taking title to himself as their trus- 
tee, and his widow, after his death, discharges note therefor with 
her own means, husband’s creditors have not been injured or 
defrauded. Rutherford vs. Chapman, 177. 

. Married woman is disabled from binding separate estate by any 
contract of suretyship. Sauisbury, Respess & Oo. vs. Weaver, 254. 

. Joint note of wife and husband ; if given in connection with bus- 
iness of former conducted by latter, she is bound ; adliter, if as 
surety for him in his business, or to pay his debts. King vs. 
Thompson , 380. 

. Divorce pending suit for, husband not restrained from collecting 
choses in action unless it is obvious that fund will be thereby 
imperilled. Johnson vs. Johnson, 613. 

. Joinder of wife in deed made under $1969 of Code is sufficient 
proof of her consent thereto. Christopher et al. vs. Williams, 
executriz, 779. 


ILLEGALITY. 


1. Where party agreed to pay off judgment for purchase-money if 
land was conveyed to him, and instead of doing so took assigu- 
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ment thereof, illegality is proper remedy to prevent enforce- 
ment. Flournoy vs. Silman, adm’r, et al., 195. 

2. Second illegality filed, defendant should state fully reasons why 
grounds could not have been known to him, or to his agent, at 
time of filing first. Hunter vs. Davidson, 260. 

. Affidavit that defendant was never served with copy of declara- 
tion and process, and never knew of suit until long after judg- 
ment was rendered, is sufficient. Dozier vs. Lamb et al., 461. 


. Official return of service, unless traversed in time and proved false, 
is conclusive. Ibid. 

. Exempt, property claimed by wife as ; illegality subsequently filed 
by husband, introducing new issue, properly dismissed. Allen 
et al. vs. Frost, 558. 

. Judgment, illegality cannot go behind if defendant has had his day 
in court. Brown vs. Wilson et al., 604. 

7. Homestead, claim proper remedy to protect, but proceeding by 

illegality sustained Frost vs. Borders, 817. 


IMPEACHMENT OF WITNESS. See Witness, 1-3, 5, 19. 
INDICTMENT. See Criminal Law, 33-35. 
INDORSEMENT. See Negotiable Instruments, 4, 5, 7-12. 


INJUNCTION AND RECEIVER. 

1. Where intricate questions of law are made, complicated by facts, 
it is better to pass upon them with the facts ascertained on full 
examination and cross-examination of witnesses, on regular trial, 
unless it is clearly made to appear that principles of equity were 
overlooked by the grant of injunction. Carter, ez’z, et al, vs. 
Hallahan et al., 67; Nevin et al., vs. Printup Bros. & Co., 281. 

2. Discretion exercised in granting, or refusing to grant, injunction, 
or in appointing, or refusing to appoint, receiyer, this court will 
not control. bid; Harris et al., vs. West. & At. R. R. Co.; Smith 
et al., vs. McLaren, adm’r, et al., 879. 

3. Receiver inadvertently appointed by state court on bill similar to 
one filed in U. 8 court, without knowledge of the facts in the 
federal court, this court will not interfere with the revocation of 
such order. May et al., vs. Printup, receiver, et al., 128. 

4 The creditors and stockholders of a bank.will not be enjoined, at 
the instance of its general assignee, from instituting suit against 
him, the creditors not having accepted the assignment nor re- 
duced their demands to judgment against the bank, and they 
having a clear right to proceed in order to fix a personal liability 
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on the stockholders, imposed by the charter, to which proceed- 
ing they may desire to make the assignee a party in order to 
reach the assets in his hands. Gresham, assignee, os. Crossland 
et al ; City Bank of Macon vs. Same, 270. 


5. Where the assignee is solvent, honest and competent, and a case 
of real danger to the assets in his hands is not made, and where 
the creditors have the security of ultimate liability by solvent 
stockholders, the assignee will not be enjoined, at the instance of 
the creditors, from controlling the assets, pending a bill to set 
aside the assignment and to recover from the bank, etc., and a 
receiver will not be appointed to supersede the assignee in his 
functions before final decree. did. 

. Taxes, judicial interference with collection of; there will be none 
on account of irregularities in return or assessment. Burke et ad., 
vs Speer, tax collector, et al, 353. 

. Creditors who have judgments against executor, have no right to 
enjoin other alleged creditors from obtaining judgments, Turk 
et al , vs. Ross, ex’r, et al., 378. 

. Homestead, setting apart neither enlarges estate of debtor, nor di- 
vests any lien or claim which is superior to homestead right; 
hence injunction against application, to prevent such result, 
should be refused. Newton vs. Summey et al., 397. 

Estoppel, case of, remedy is by injunction. Kirkpatrick os. 
Brown, 450. 

. Perpetual injunction decreed if facts found demand it, even 
though not directed in express terms by verdict. McManus 
et al., cs. Cook, 485. 

. Remittitur filed in clerk’s office denying injunction against exe- 
cution, latter may proceed immediately. Brown cs. Wilson 
et al., 604. 


. Divorce, pending suit for, husband not restrained from collect- 
ing choses in action, unless it is obvious that fund will be put in 
peril by coming into his hands. Johnson vs. Johnson, 613. 


13. Relief act of 1863, application for injunction against sale for com- 
plainant to avail himself of, must set forth meritorious case. 
Aliegation that sheriff refuses to regard affidavit under act not 
sufficient. Dibble os Pease, 618. 

. Bill of exceptions, evidence presented to chancellor upon hearing 
of application for, must be embodied in. Harp et al., vs. Sapp, 
administrator, 624. 

. Security on appeal not restrained from collecting condemnation 
money out of principal because latter’s attorneys were negligent, 
though latter was sick at the time. Odell cs, Mundy et al., 641. 
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16. Municipal tax on business of national bank restrained. Mayor 
and Council of Macon vs. First National Bank, 648. 


17. Verification of bill by affidavit of counsel, which fails to show 
that he knows any of facts alleged of his own knowledge, injunc- 
tion refused and no receiver appointed. Jone & Co. et al., vs. 
Moody et al., 731. 


18. Rights of complainant litigated in prior suit, execution not enjoined 
where no material facts are alleged additional to what were, or 
might have becn, set up by plea. Moore et al., vs. Hill et al., 760. 


19. Multifarious, where bill is by reason of joining complainants 
whose titles to relief are disconnected, injunction properly re- 
fused. bid. 


20. For contract and defendant’s inability to comply with it, to be 
ground for injunction, date and terms of contract ought to ap- 
pear. bid. 


21. Discretion refusing injunction as against alleged nuisance not 
controlled. Remedy at law adequate. Powell vs. Foster, 790. 


22. That certain creditors were restrained from enforcing judgments 
against city property, not prevent them from proceeding by 
mandamus to compel imposition of tax. Mayor and Council of 
Brunswick et al., vs. Dure, 803. 


23. Judicial interference with collection of taxes by state, can be none. 


Decker et al., vs. MeGo-ran collector, 805; Geo. Mu. L. Ass et all., 
os. McGowan, collector, et al., 811. 


24. Judgment not enjoined because counsel for plaintiff in suit indu- 
ced complainants to believe that case was settled, thus prevent- 
ing plea of set-off, where plaintiff is solvent. Hurris et al., vs. 

West. & A. R. Tt. Co., 830. 


INSANITY. 





See Evidence, 30, 31, 33. 


INSURANCE. 


1. Though life policy contained provision that agent could not waive 
forfeiture, yet if after installment of interest on premium had 
become due, agent had notice that insured was sick, received 
the money and transmitted it to company, which received it, for- 

feiture was waived. Pied, & Arl. L. Ins. Co., vs. Lester, 812. 





INTEREST AND USURY. 


1, Contra*t to return in the autumn an amount of corn more in ex- 

cess of that borrowed the preceeding winter than seven per cent. 
thereon, is not usurious. Lasterlin et al., vs, Rylander et al., 
adm‘rs, 292. 
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2. Original transaction usurious, usury infects all securities given in 
renewal. Archer vs. McCray, adm’r, 546. 

3. Though payments be made on annual settlements, these annual 
accountings will not constitute points of departure from which 
limitation against recovery of usury will run. Tid. 

4. Novation by new party being introduced for one year, he then be- 
ing released by consent of all, and old contract renewed, it was 
still affected by taint. Tid. 

5. Where third person discharges balance due on land, taking title 
from vendor and giving bond to vendee to convey on payment 
of note, transaction is prima facie loan, with title as security. 
Annual percentage on amount advanced, though covered by sep- 
arate and successive notes, and called rent, is not rent but inter- 
est. Williamson vs. Wooten, 584. 

. If contract was thus originally usurious, all payments on the so- 
called rent notes are to be treated as payments on the debt itself, 
no matter when made, nor under what changes as to the law of 
usury. Ibid. 

. If original contract was untainted, and successive agreements for 
usury under name of rent were superadded, cach being indepen- 
dent of the others, then each is governed by the law of usury exist- 
ing at time it was made, and payments thereon in excess of legal 
rate can be applied to original debt by plea of set-off only. 
Ibid. 

. On December 29, 1874, there was no law against usury in this 
state. Cooper vs. Braswell & Son, 616. 

. Deed dated July 8, 1875, if tainted with usury, void as title; act 
repealing usury laws was itself repealed on February 24, 1875. 
T bid. 

. Rate of interest specified in draft not usurious, holder can collect 
at that rate from drawer and indorser. Ware, ez’r, vs. City Bank 


of Macon, 840. 
INTERPLEADER. See Fquity, 15. 
INTERROGATORIES. See Evidence, 26. 


JOINT AND SEVERAL OBLIGATIONS. See Negotiable Instru- 
ments, 9; Parties, 4. 


JUDGMENTS. 
1. New trial granted, error to allow absolute judgment to be entered 
on verdict. Habersham et al.. ex’rs,vs. Wetter, g:ardian, et al., 11. 
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2. Purchaser of land after institution of proceedings to foreclose 
mortgage thereon, bound by judgment of foreclosure. Stokes 
os. Marvell et al., 78. 

3. Notes express on face that they were for lots fronting thirty feet 
on certain street, and declaration superadds descriptive terms, 
necessary for evidence also to identify it, before special judg- 
ment can be rendered for purchase money of this particular lot. 
Hayden vs. Johnson. trustee, 104. 

. Gift, until complete, title is in donor, and judgment against him 
will bind land so as to prevent subsequent completion as against 
lien of judgment. Jones vs. Clark et al , adm’rs, 136. 


. Confession in another state as collateral security on note given as 
collateral to two other notes, which were retained by the holder 
in this state, and the confession being held invalid by the courts 
of that state, the only matter which is res adjudicata is the inva- 
lidity of the judgment so confessed. The original notes are un- 
affected by the adjudication there National Bank of Augusta vs. 
Por. Man, Co., 157. 


Oral motion touching collateral matter sustained, judgment made 
matter of record; aliter, if refused. Gunnels vs Deavours, 196. 


. Res adjudicata; judgment for sureties on constable’s bond on suit 
for wrongful levy, no bar to action on title for property, though 
defendants purchased at constable’s sale. Greaves et al. vs, Mid. 
dlebrooks, 240. 


. Where commissioners of police have jurisdiction to try members of 
force for immoral or disorderly conduct, judgment that police- 
men has been guilty of such conduct is conclusive until reversed. 
Queen vs, City of Atlanta, 318. 


. Rule absolute against sheriff for failure to take replevy bond re- 
quired by law from defendant in attachment, his liability is ex- 
clusively to plaintiff in rule; general judgments against defend- 
ant of older date than attachment, do not take precedence. Ford 
& Both vs. Perkeors m, sheriff, et al., 359. 


. Relative dignity of debts is not changed by judgment against ex- 
ecutor. Turk et al., vs. Ross, executor, et al., 378. 


. Dormant, judgment does not become, though more than seven 
years may have elapsed between entries on execution, if def- 
endant, during that interval, was actively litigating with plain- 
tiff. Hugle & Phenix Man, Co. os. Bradford, trustee, 385. 

2. Junior judgment to mortgage illegally recorded, but founded on 
antecedent debt, has priority of lien; purchaser under such 
judgment acquires good title against mortgage, though both 
judgment creditor and purchaser had actual notice thereof. 
Andrews vs. Mathews et al,, 466. 
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13. Contract, judgment rendered in case founded on, reciting that no 
issuable defense was filed on oath ; that plea was filed and lost 
does not contradict recital, unless it affirmatively appears that 
plea was sworn to and contained issuable defense. Jones vs. 
Vines, 491. 


14. Definite amount, judgment rendered by court for, not set aside 
because it fails to state that it is for plaintiff against defendant, 
where declaration sets forth cause of action and parties thereto. 
Adams s. Walker, 506. 


15. Debt created by, and judgment obtained against. vendee, by third 
person, after deed to him, but before decree on bill by vendor 
setting aside sale, the only equity of such bill being the vendor’s 
lien, such decree providing, also, for the satisfaction of the judg- 
ment for the purchase money, which was of prior date to that 
above mentioned : 

Held, that the land was subject to the judgment of such third per- 
son. Stevens, executor, vs. Sellars, administrator, 540. 


16. Plene administravit pleaded and judgment rendered quando accider- 
int ; execution has no lien on land which went into possession of 
administrator at death of intestate, even though he always 
claimed such land as his individual property, under prior gift 
from intestate. Smith 0s. Smith et al., 550. 


. Purchaser not in possession of realty for four years, not protected 


against lien of judgment because creditor did not levy upon per. 
sonalty of debtor, though notified to do so. Henderson vs. Hill, 
595. 


. Amend judgment so as to conform to pleadings, motion to when 
too late. IJrbyetal., vs. Brown, 596. 


. Administrator, judgment against individually should only be en- 
tered in cases enumerated in $3573 of Code. J did. 


. Signature by counsel before rule of court as to mode of signing, 
judgment valid if entered on minutes. Odom vs. Causey, 607. 


. Order setting aside judgment because based on slave debt is mere 
nullity, and inadmissible upon trial of claim arising on levy of 
ji. fa. founded thereon. Rawson vs. Gregory, 733. 

. Execution on decree not enjoined where no facts are alleged ad- 
ditional to those which were, or might have been, set up by 
plea. Moore et al., vs. Hill et al , 760. 

3. Civil case transferred by the constitution to superior court in con- 
sequence of abolition of county court, competent to render judg- 
ment, in November, 1868, without a jury, no issuable defense 
having been filed. Redd, trustee, et al., vs. Davis, 823. 

. Executor, judgment against on debt of testator, though not ex- 
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pressed to be de bonis testatoris, is amendable ; and even without 
amendment, it may be the basis of bill to reach assets distrib- 
uted to devisees before its rendition. J did. 


25. Title to devise sought to be affected being in trustee for benefit of 
minors, and the trustee being one of the original defendants to 
the bill, the judgment did not become dormant pending the liti- 
gation as to any of the beneficiaries. did. 


26. Where complainant’s demand has been reduced to judgment 
against executor after distribution, on suit brought before debt 
was barred, assets still in hands of devisee are not protected by 
lapse of time or by the statute of limitations, so long as judg- 
ment is in full force. d¢d. 


JURISDICTION. 

1. Receiver inadvertently appointed by state court on bill similar to 
one filed in U. S. court, and without knowledge of facts in fed- 
eral court, this court will not interfere with revocation of such 
order. May et al. vs. Printup, receiver, et al., 128. 


. Seduction, followed by desertion, failure to provide for seduced 
and her offspring, and the consequent death of both, constitute 
continuous acts of immorality; and, although the seduction by 
the policeman may have occurred before the creation of the board 
of commissioners, and before his connection with the police force, 
yet his subsequent conduct gave the commissioners jurisdiction 
of the case. Queen vs. City of Atlanta, 318. 

. Appearance and answer on merits, full equity done though de- 
fendants reside without jurisdiction. Varner & Ellington et al. 
vs. Radcliff & Lamb, 448. 

. Justice cannot render judgment for more than $50.09 within less 
than twenty days from date of summons. Mitchell vs. Braswell, 
532 ; Warfield vs. Ivey, 603. 

. That parties interpleaded and made no objection as to time of 
trial, not cure defect; everything then done was void. J did. 


. Waived, want of jurisdiction cannot be so as to make experimental 
cases for the courts. Ga. Mu. L. Aas. et al. vs. Mc Gowan, collector, 
et al., 811. 

. Drawer and indorser may be sued together without joining accep- 
tor. If latter intends to raise question of jurisdiction, he should 
do so in distinct terms when, or before, pleading to the merits. 
Ware, ex’r, vs. City Bank of Macon, 840. 


JURY. 
1. Two tried jointly for offense of which one may be convicted, 
though the other be acquitted, each is entitled to right of per- 
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emptory challenge, in its whole extent, unléss agreement is en- 
tered into to the contrary. Cruce vs. State, 83. 


2. Separate verdicts may be returned, though more regular to em- 
brace findings in the same verdict. Ibid. 


3. Motion that panel of twenty-four jurors be put upon voir dire, and 
questioned as to competency and impartiality, is substantially to 
challenge each and all, and to prove their incompetency by them- 

» selves, and should have been granted under 15 Ga. 41. Hovwell et 
al. vs. Howell et al, 145. 

4, Jurors stricken for cause from panel of twenty-four, places need 
not be supplied so as to have full panel of twenty-four from 
which to strike, unless number qualified be reduced below twelve. 
Odom vs. Gill, 180. 

5. Improper remarks by juror before qualification may be explained 
by him; and if made solely for purpose of avoiding jury duty, 
not render him incompetent. Moughon vs. State, 308. 


6. Impeach verdict, juror cannot. Ibid; Oatis vs. Brown, 711. 


7. Remark of juror showing fixed opinion and prejudice before trial, 
ground of new trial unless explained. Moncrief vs. State, 470. 


8. That juror’s name was neither on the list nor in the box, no ground 
for new trial. Urquhart vs. Powell, 721. 


JUSTICE COURT. 

1. That papers were not filed in clerk’s office of superior court by 
justice until seven days before next term, no ground to dismiss 
appeal. Cannon, adm’r, va. Sheffield, 103; Robison vs. Medlock, 598. 

2. Amended by justice, can judgment be after appeal? did. 

3. Judgment for more than $50.00 cannot be rendered within less 
than twenty days from: date of summons, Mitchell vs. Braswell, 
532; Warfield vs. Ivey, 603. 

4. That.parties interpleaded and made no objection as to time of 
trial, not cure defect. Ibid. 


5. Issuable defense on oath to action ex contractu not required in, 
nor on appeal therefrom. Howell vs. Glover, 774. 


LANDLORD AND TENANT. 
1. Can judgment be entered against surety of tenant holding over 
without suit on bond? Westbrook et al., adm’rs, vs. Moore, 204. 


2. Where factors received cotton on which landlord had special lien 
for rent, and when latter was about to sue out distress warrant, 
former informed him that there was cotton enough to pay both, 
upon which he desisted, and the cotton was converted to their 
use : 

Held, that an implied promise to pay the rent arose. Saulsbury, Res- 
pess & Co., vs. McKellar, 301. 
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3. Special lien for rent on crop dates from maturity of crop, and is 
superior to all liens except taxes. Ibid. 

4. Rented land upon which was growing crop, sold under execution 
vs. landlord and tenant evicted, consideration of rent note failed; 
if tenant re-entered under purchaser, right to collect rent was in 
latter, Ferguson vs. Hardy et al , adm’rs, 758. 

5. Lien for supplies without contract in writing, landlord alone can 
have, and such relation must appear in affidavit of foreclosure. 
Eve vs. Crowder, 799. 


LEVY AND SALE. 

1. Where party agreed to pay off judgment for purchase money if 
land was conveyed to him, and instead of doing so, took assign- 
ment thereof, illegality is proper remedy to prevent enforcement. 
Flournoy vs. Silman, adm’r, et al., 195. 

. Amendment filling blank in judgment left for costs, with amount 
stated in execution, no cause of dismissal of levy, unless execu- 
tion is proceeding for costs only. McLendon vs. Frost & Cren- 
shaw, 350. 

. Member of partnership contracts that if defendant will advance 
money to pay ji. fa., fund, after being used for atime, shall be 
applied to its payment, partnership cannot apply money to in- 
debtedness due to it by defendant, then purchase execution and 
enforce its collection. Purchase will operate as payment. Jdid- 

. Principal, levy upon personalty of sufficient to satisfy fi. fa., and 
the same delivered to assignee in bankruptcy of principal by 
sheriff, discharges surety Fleming, guardian, vs. Odum, trustee, 
362. 

. Assignee has no authority to take property seized on final process 
of state court. did. 

. Undivided half interest may be sold under levy and advertise- 
ment of entire lot. Perkerson, sheriff, vs. Overby et al., 414. 

. Judgment junior to mortgage illegally recorded, but founded on 
debt antecedent thereto, has priority of lien; purchaser under 
fi. fa. issued from such judgment, will acquire good title against 
mortgage, though both judgment creditor and purchaser had 
actual notice.’ Andrews vs. Mathews et al., 466. 

. Injunction denied, execution may proceed as soon as remittitur is 
filed in clerk’s office. Brown vs. Wilson etal., 604. 

. Executory trust, property held under, not subject to levy and sale 
at law. Johnston, survivor, vs. Redd, trustee, 621 ; Jennings, trus- 
tee, vs. Coleman & Newsom, 718. 

. Had plaintiff alleged and proved that income was more than rea- 
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sonable support for beneficiary and family, surplus applied to 
her separate indebtedness, Ibid. 


. Plaintiff in fi. fa. purchasing at sale stands upon same footing as 
any other purchaser in respect to irregularities of sheriff in levy- 
ing, advertising and selling ; if he buys without notice he ac- 
quires good title. Humphrey, adm’r, vs. McGill et al., adm'rs, 
et al., 649. 


. On failure to comply with bid, sheriff may re-sell within legal 
hours, on same day, without re-advertisement. did. 


. Executor, fi. fa. against, which directs seizure of his property, 
cannot be levied upon the effects of the estate. Lemon vs. Thaz- 
ton, ex’r, 706. 

. Dismissal of levy not had because it simply describes premises as 
‘‘one house and lot in Georgetown, known as the Oatis place.” 
Oatis vs. Brown, 711. 


. Venue of levy stated thus: ‘‘ Georgia, Mitchell county,” and land 
described by number and district, sufficiently plain. Scolly & 
Co. vs, Butler, 849. 


LICENSE. See 7az, 5. 


LIEN. 


1. Factors, as general rule, have lien on property of principal in 
their possession ; but whether they have such lien in a particular 
case, or can sell at a particular time, may depend on contract, 
und if there be such contract, it will govern. Heard vs. Russell 
& Potter et al., 25. 


. Special lien for rent on crop, dates from maturity of crop, and is 
superior to all liens except taxes. Saulsbury, Respess & Co. vs. 
McKellar, 301. 


. Possession of debtor as tenant of purchasers from him for four 
years before levy, land not subject, if sale was bona fide. EHd- 
wards, guardian, vs, Stinson, 443, 

. Remedy provided in $1970 of Code, not available to person taking 
absolute deed as security, where no bond for reconveyance has 
been given. Griggs vs. Strippling, 500. 

. Sale by administrator to pay debts under order of ordinary, divests 
lien of mortgage and transfers to fund. Newsom, adm’r, vs. 
Carlton, adm’r, 516. 


. Machinists have no lien on real estate unless machinery furnished 
is attached to, and becomes incorporated with, realty. Scofield & 
Son vs. Stout, Mills & Temple, 537. 


. Corporation engaged in business of making and repairing n.a- 
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chinery,, entitled to lien of machinist. Loudon, assignee, et al., 
vs. Coleman, receiver, et al., 653. 

8. Sale of property subject to lien before suit brought thereon, under 
legal process, lien attached upon proceeds. Jbdid. 

9. Any writing importing assertion of lien, which came to hands of 
officer at or before sale, sufficient to hold up money, if purpose 
of more regular notice was accomplished, and lien was after- 
wards urged as claim on fund in court. Ibid. 

10. Machinist whose lien has not been established by judgment, must 
prove all the facts requisite to existence thereof. bid. 

11. Portion of claim a running account, and rest no part thereof but 
covered by acceptance, payable to order of third person, the two 
matters are separate and each complete in itself. Record of lien 
in time for one may be too late for the other. did. 

12. Construction being distinct in its nature from subsequent repairs, 
law will presume that it took place under distinct engagement. 
Ibid. 

13. Machinist who merely manufactured or sold materials for repair- 
ing machinery, and did not concern himself with uniting the 
materials to the machinery, not entitled to lien. did. 

14. Nor was he entitled to such lien for repairs made at his shop on 
detached parts, if he did not detach nor restore them to position. 
Tid. 

15. Fertilizers, lien for, may be created before crop is planted. Hard- 
wick vs. Burtz, 773. 

16. Landlord can alone have lien for supplies without contract in 
writing, and such relation must appear in affidavit of foreclo- 
sure. Eve vs. Crowder, 799. 

17. Attorney’s fees, stipulation in crop lien in shape of draft for pay- 
ment of, was part of contract of drawer with acceptor as to lien, 
etc., and are not collectible by holder in actionon draft. Ware, 
ex’r, vs, City Bank of Macon, 840. 

18. Where such draft also contained undertaking by drawer to deliver 

to acceptor specified crop of cotton, this was for the protection 

of the acceptor. Holder had no right to enforce lien after cot- 

ton reached acceptor’s hands. did. 


LIMITATIONS, STATUTE OF. 

1. Purchaser of land subject to mortgage, after institution of pro- 
ceedings to foreclose, is bound by the judgment of foreclosure, 
and cannot set up limitation act of 1869, though cause of action 
arose prior to 1865. Stokes vs. Maxwell et al., 78. 


2. Administrator, after purchase by at his own sale, thirteen years is 
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an unreasonable time for heirs at law to wait before they move 
to set aside same. Fuller et al. vs. Little, adm’r, et al., 338. 


. Complainants being all of full age before 1865, and cause of action 
having arisen before that year, bill is barred by act of 1869. Jdid. 


. Possession of defendant as tenant of purchasers from him, for four 
years before levy, land not subject if sale was bona fide. Hd- 
wards, guardian, vs. Stinson. 

. Annual accountings not constitute points of departure from which 
six months’ limitation against recovery of usury will run, there 
never having been a purging of the usury and another security 
taken for balance. Archer vs. McCray, 546. 

. Purchaser not in possession for four years, not protected against 
judgment because creditor did not levy upon personalty of 
debtor, though notified to do so. Henderson os, Hill, 595. 


. Action against administrator in individual and representative ¢a- 
pacity; judgment rendered in August, 18€7, but entered against 
defendant individually only. Execution issued against him in 
both capacities, upon which various entries were made. In July, 
1873, fi. fa. was transferred, and again in January, 1875. In 
February, 1877, second transferree moved to amend judgment so 
as to make it conform to pleadings. Motion not barred. Irby 
et al. os Brown, 596. 

. Relief act of 1868, limitation to application for benefit of ; dili- 
gence necessary. Dibble etal. vs. Pease, 618. 

. Where complainant’s demand has been reduced to judgment 
against executor after distribution, on suit brought within time, 
assets in hands of devisees not protected by lapse of time or by 
statute of limitations, so long as judgment is in fullforce. Redd, 
trustee, et al. vs. Davis, 823. 

. Bridge, public, building of let out by contract, and county fails to 
take bond required, it is liable for damages from defective con- 
struction, even though injury occurred more than seven years 
after completion. Mackey vs. I'he Ordinaries, ete., 832. 


LOST PAPERS. See Practice in Supreme Court, 32. 
MACHINISTS’ LIEN. See Lien, 6, 7-14. 


MANDAMUS. 

1. That creditors of municipal corporation were restrained from 
enforcing judgments against city property, not prevent them 
from proceeding by mandamus to enforce imposition of tax, 
Mayor, ete , of Brunswick et al. vs. Dure 803 
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2. Answer may be filed within thirty days after return term, and 
mandamus absolute cannot issue until opportunity for such action 
is afforded. Ibid. 


MESNE PROFITS. See Ejectment, 1, 2. 
MINING COMPANIES. See Constitutional Law, 4. 
MARSHAL. See Sheriff, 4. 


MORTGAGE. 

1. Purchaser of land subject to lien of mortgage, who purchases after 
mortgagor has been served with rule nisi, concluded by judgment 
of foreclosure, although latter was not served until after term 
to which rule was returnable. Stokes vs. Marwell et al., 78. 

. Such purchaser cannot set up limitation act of 1869, though cause 
of action arose prior to 1865. Ibid. 

. Rule nisi signed by petitioner’s attorneys valid, especially when 
supported by rule absolute signed by judge. Middlebrooks vs. 
Warren, Wallace & Co., 230. 

. Head of family who was defendant to foreclosure of mortgage, is 
concluded by judgment as to payments alleged to huve been 
made before foreclosure. bid. 

. Incumbrances on homestead, mortgage to secure money loaned to 
remove, valid against all the land until all the money is paid. 
Ibid. 

. Deed executed, accompanied by bond to reconvey on payment of 
money loaned, passes title. Jarvis & Wilson vs. Burke et al., 282. 

. Day on which rule nisi to foreclose was served should be counted 
in estimating time. Hnglish vs. Ozburn, trustee, 392. 


. Judgment junior to mortgage illegally recorded, but founded on 
debt antecedent to mortgage, has priority of lien; purchaser 
under fi. fa. issued from such judgment, will acquire good title 
against mortgage, though both judgment creditor and purchaser 
had actual notice thereof. Andrews vs. Mathews et al., 467. 


. Note traded upon representation that it is secured by mortgage 
held by transferrer, and latter subsequently transfers mortgage 
to maker, and latter is sued to insolvency on note, transferrer 
liable. Holbrook vs. Davidson, 503. 

. Deed made in 1864 as security for debt, passed title though wife 
did not consent, and though debtor retained possession under 
bond for title; in equity, conveyance is only mortgage, but 
debtor must redeem. West vs. Bennett, 507. 
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10. Sale by administrator to pay debts under order of ordinary, di- 
vests lien and transfers to fund. Newsom, adm’r, vs. Carlton, 
adm’r, 516. 

11. Exemption waived as to certain personalty embraced in mortgage, 
valid. Allen et al. vs. Frost, 558. 

12. From existence of power to mortgage, and its due exercise, right 
to foreclose necessarily follows; but court may so mould order 
of sale as not to precipitate disposition of city water-works for 
arrearages of interest on bonds only, without affording reasona- 
ble time for raising adequate fund by taxation. Adams et al., 
trustees, vs. Mayor, etc., of Rome, 765. 


MUNICIPAL CORPORATIONS. 

1. Action for injuries resulting from falling in cellar door; plaintiff 
showed that door was left open after dark, and that occupant 
of store was fined by recorder for violation of ordinance which 
prohibits leaving open of cellar door after sundown, non-suit 
properly refused, City Council of Augusta vs. Hafers, 151. 


2. Whether system of defendant in regard to allowing cellars on its 
sidewalks, is reasonably calculated to insure safety of those who 
travel on it, is question for jury and not for court. did. 


3. Acquittal in state court on prosecution for assault and battery, 
not bar prosecution under municipal ordinance. McRae vs. 
Mayor etc., of Americus. 

4. Where municipal corporation has exchanged lots with railroad 
company, under contract that street should be forever closed, 
and the company has expended large sums of money thereon, 
and the city now threatens to open said street, paying the usual 
damages therefor under the provisions of its charter, asserting 
that the authorities had no power to make the contract: Held, 
that a demurrer to a bill by the railroad company praying the 
cancellation of the contract of exchange of lands, or if that be 
impracticable, general relief, was properly overruled. Mayor, 
ete., of Atlanta, vs. Mac. & W. R.R. Co., 251. 


5. Where commissioners of police have jurisdiction to try members 
of the police force for immoral conduct, their judgment is con- 
clusive until reversed. Queen vs. City of Atlanta, 318. 


6. Seduction, followed by desertion, failure to provide for the se- 
duced and her offspring, and the consequent death of both, con- 
stitute continuous acts of immorality; and although the seduction 
may have occurred before the creation of the board of commis- 
sioners, and before plaintiff's connection with the police force, yet 
his subsequent conduct gave the commissioners jurisdiction. Jbid. 

7. Having been so adjudged guilty and discharged, he cannot recover 
from the city his salary for the remainder of his term. did. 
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8. Negligence of city in construction of embankment in street, etc., 
real cause of injury, it is liable, though plaintiff’s horses took 
fright. City of Atlanta vs. Wilson, 544. 


9. National bank, business of, not taxable by municipal authorities. 
Mayor, ete., of Macon vs, First Nat. Bank, 648. 


10. Where charter confers power to make all contracts which mayor 
and council may deem necessary, and to hold and convey, etc., 
realty and personalty, they may, after the erection of water- 
works with the proceeds of municipal bonds, make valid con- 
tract of mortgage upon such property to secure the payment of 
such bonds. Adams et al., trustees, vs. Mayor, etc., of Rome, 765. 


11. Though the bonds were issued under special act of general as- 
sembly which provided for their payment by taxation, and 
though holders received them with no other provision for their 
protection, the mayor and council were not confined to an exer- 
cise of the taxing power for their liquidation, but might devote 
thereto, by contract of mortgage or sale, the water-works. bid. 


12. Because the act required as condition precedent to issuing bonds, 
consent vote of majority of qualified voters, not follow that any 
vote was necessary to authorize execution of mortgage. Ibid. 

18. Competent for court on foreclosure of mortgage so to mould 
order of sale as not to precipitate disposition of property for 
arrearages of interest merely, without affording reasonable time 
to raise adequate fund by taxation, did. 


14. That city alone is empowered to license its liquor-dealers, not pre- 
vent them from being acted on by general law of state imposing 
specific tax on their employment. Decker et al., vs. McGowan, 
collector, 805. 


NATIONAL BANKS. See Tazes, 7. 


NEGOTIABLE INSTRUMENTS. 


1. Draft in blank as to amount, drawn by several drawers, and payee, 
before acting to his injury, has notice that one of the drawers 
limited amount to be inserted, liability of such drawer will be 
restricted accordingly. Clower & Culpepper vs. Wynn et al., 
ea’ x8, 246. 


2, Renewal of notes for consideration of additional time and new 
security, makes novation, which estops defendants from opening 
question of original consideration. Windham vs. Doles et al., 
265. 

3. Note traded upon statement that it is secured by mortgage held 
by transferrer, and he subsequently transfers mortgage to maker, 
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and latter is sued to insolvency on note, transferrer is liable. 
Holbrook vs. Davidson, 503. 

4. Deed to land is not a “like instrument” with promissory notes, 
and, therefore, indorsers cannot be sued in same action with 
maker, and trial be had in county of residence of latter. Me- 
Guire vs. Wagnon et al., 591. ' 

. Indorser of note payable at chartered bank, has right to assume 
that it was intended for negotiation at such bank, unless other- 
wise informed, and is entitled to notice of non-payment. Ran- 
dolph vs. Fleming, 776. 

. Prepayment and acceptance of interest to a given time, on note 
past due, is evidence of contract for indulgence until time has 
expired. Ibid. 

. Drawer and indorser may be sued together without joining ac- 
ceptor ; if iudorser intends to raise question of jurisdiction, he 
should do so in distinct terms, when, or before, pleading to merits. 
Ware, administrator, vs. City Bunk of Macon, 840. 


. If, in fact, suit is against drawer and indorser, they should be so 
described in declaration. did. 

. Action by holder on bill payable to order of drawer, and indorsed 
by him and another in blank, the two are to be treated as in- 
dorsers, or as drawer and indorser, and not as joint promissors. 
Ibid. 

. Notice to sue must specify the county of debtor’s residence. bid. 


. Where draft had in body of it a mortgage or crop lien in favor of 
the acceptor, and also an undertaking to deliver to him a speci- 
fied crop of cotton, the lien was for the protection of the ac- 
ceptor. A holder was under no duty to enforce the lien against 
the cotton after it reached the acceptor’s hands. did. 

. Rate of interest being specified by draft, not usurious, holder could 
collect at that rate from drawer and indorser. But stipulation 
for attorney’s fees was part of contract of drawer with acceptor 
as to lien, etc., and could not be enforced by holder in action on 
draft. did. 

See Banks. 


NEW TRIAL. 

1. Devisavit vel non the issue, and court refuses to dismiss three of the 
caveators out of the case, writ of error not lie to such ruling after 
new trial has been ordered on motion of propounders. Haber - 
sham et al., executors, vs. Wetter, guardian, et al., 11. 

2. Judgment, absolute, should not be entered on verdict after grant 
of new trial. bid. 

8. Objection to appointment of auditor, with interlocutory excep- 
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tions thereto at previous term, may be incorporated and renewed 
in motion for new trial, and error assigned upon refusal to grant 
new trial because appointment was error. Heard vs. Russell & 
Potter et al., 25. 

4. Ejectment, boundary between two town lots in question, diligence 
requires that records should be searched before trial for deed 
from a known early proprietor. Jenkins vs, Means, adm’r, 55. 

5. Discovery by defendant, after trial, of deed of which he was pre- 
viously ignorant, not cause for new trial, where it does not ap- 
pear that deed is one with which his title is connected. did 

. Under laW which inhibits recovery by employee of railroad when 
not free from fault himself, verdict is contrary to evidence. 
Georgia R. R. & Bk’g Co., vs. McDade, 73. 

. Though no issuable defense be filed, if judgment be rendered with- 
out proof of material allegations, new trial ordered. Hayden vs. 
Johnson, trustee, 104. 

. Motion not too late because made after previous motion to set 
aside judgment has been denied. did. 

9. Verdict right on strict law and pleadings, yet grant of new trial 
not controlled, where a more equitable result could be reached 
by an amendment of the pleadings. Georgia R. R. & Bkg Co. 
vs Hamilton, 171. 

. Verdict is supported by law and evidence; evidence conflicting, 
court will not interfere. Jarvis & Wilson vs. Burke et al., 232; 
Greaves et al., vs. Middlebrooks, 240; Jennings vs. State, 307; 
Moughon vs. State, 308; Dewberry vs. Shannon, adm’2, et al , 311; 
Dawson vs, State, 333 ; Arwood vs. State, 391; Vurner & Elling- 
ton et al., vs. Radcliff & Lamb, 448; Anderson, executor, vs. Usher 
et al., 567; Ware, executor, vs. Reese, 589; Cooper vs. Braswell & 
Son, 616; Humphrey, adm’r, vs. McGill et al., adm’rs, et al., 649; 
Cotton States L. Ins. Oo. vs. Merritt, adm’r, 564; Dobbins vs. Clark &: 
Cole, 709; Oatis vs. Brown, 711; Urquhart vs. Powell, 721; Arnett 
vs. Paulett, adm’r, 856; Greene vs, State, 859; West. and At. R. R. 
Co. vs. Brown; Morris vs. Lee, adm’r, et al., 889. 

11. Immaterial errors no ground of new trial. Saulsbury, Resspess & 
Co. vs. Weaver, 254; Douglass vs. Boynton, 283; Cherry, trustee, 
vs. Davis, 454; Thompson et al., vs. Davitte et al., ex’rs, 472. 

12. Verdict being contrary to evidence and principles of equity, new 
trial is ordered. Puffer vs. Peabody, adm’r, 295; Swindle vs. Poore, 
336. 

13. Judge trying case without intervention of jury, judgment will re- 
ceive same consideration as verdict. Phillips, Jr., vs. Adair et al., 
370; Wynn vs. Bryce, guardian, 529; Mann, assignee, vs. Cunning- 
ham & Co, et al., 880. 
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14. Newly discovered impeaching testimony no ground of new trial. 
Arwood vs, State, 391. 

15. Extravagant recovery for injury in itself moderate, not upheld 
against anybody or in favor of anybody. Goins vs. West. R. R. 
of Ala., 426. 

16. Newly discovered cumulative testimony no ground of new trial. 
Smith vs. State, 513. 

17. Grant of new trial not interfered with where charge was obscure 
and subject to be misunderstood. West vs. Wheatley & Co., 559. 

18. Consent order to file motion and brief of evidence within given 
time after adjournment, movant must abide by bargain. Time 
is of essence of contract. West. & At. R. R. Co. vs Johnson, 626. 

. Discretion granting new trial not readily interferred with. Delane 
vs. Cent. R. R. & Bk’g Co., 683; Sharp, adm’r, et al., vs, Findley 
et al., 722; Morrison vs. Latimer; Kirkland vs. Wade, guardian; 
Hunt vs. Southwestern R. R. Co., 880. 

. Motion to distribute money, where all is awarded to one claimant, 
he and custodian of fund are the only necessary parties to mo- 
tion for new trial. Loudon, assignee, et al. vs. Coleman, receiver, 
et al., 654. 

. ‘* Approved” entered by presiding judge on motion for new trial, 
sufficient verification of matters of fact recited. bid. 

. Approval of agreed brief of evidence, dated after motion was 
heard, on same day as certificate to bill of exceptions, sufficient 
authentication to authorize its being sent up as portion of tran- 
script of record. Jdid. 

. That juror’s name was neither on the list nor in the box, no ground 
for new trial. Urguhart vs. Powell, 721. 

. Newly discovered evidence in this case not such as will authorize 
new trial. Griggs vs. State, 738. 

5. Circumstantial, the evidence being, and not plainly insufficient, 
verdict should stand. Weighing evidence and finding truth in 
obscure case is work that can be best done by jury. - Jd¢d, 

. Though receipts were erroneously admitted, yet if at later stage 
of trial, signatures were properly established, admission consti- 
tutes no ground for new trial. Piedmont & Arl. L. Ins. Co. vs. 
Lester, 812. 

. Newly discovered cumulative testimony, which could have been 
discovered and used at trial with ordinary diligence, new trial 
refused, especially where vague and uncertain. Arnett vs. Pau- 
lett, adm’r, 856. 


NON-SUIT. See Practice in Superior Court, 16. 
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NOTICE. See Service, 9. 
NOVATION. See Contracts, 7, 10. 
NUISANCE. See Jnjunction and Receiver, 21. 


PARENT AND CHILD. 

1. Gift from parent to, what will warrant presumption of. Jones os. 
Clark et al., administrators, 136. 

2. Land covered by deed to minor is not the property of the father 
so as to authorize latter to convey right tooverflow same, though 
he may have exercised other general acts of ownership, the deed 
to minor having been legally recorded. Furmer, trustee, vs. 
MeDonald, 509. 

. Parental power may, by voluntary contract, be released to an- 
other. Benily et al. vs. Terry et al., 555. 

4. Agreement to care for child, and the fact that it was taken when 
sick and supported comfortably for five years, sufficient consid- 
eration to support such contract. did. 

. Contract, though made by wife with child’s father, enforced if 
acquiesced in by husband. did. 
6. Revocable only for sufficient legal reasons. J did. 


ORDINARY. See Administrators and Executors, 9. 


PARTIES. 

1, Suit by husband and wife to recover property which belonged to 
latter at time of marriage, husband (if marriage was prior to 
1866) is concerned to enforce his marital rights, and is, therefore, 
substantial party plaintiff. Carswell, executor, vs. Schley et al., 17. 

2. New trial, person not a party cannot move for. Cent. R. R. & 
Bk'g Co. vs. Craig, 185. 

3. Motion to distribute money, all of which is awarded to one claim- 
ant; some of defeated claimants move for new trial without 
making others parties. Successful claimant and custodian of 
fund are the only necessary parties. Loudon, assignee, et al. vs. 
Coleman, receiver, et al., 653. 

4, Action maintainable against two survivors of three makers of 
joint bond, if other maker died insolvent, though deceased was 
principal and survivors sureties. Hall, Judge, for wse, vs. 
Woolley et al., 755. 


PARTNERSHIP. 
1. Authority to tax all persons exercising any profession, exercised 
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by taxing each member of a law firm separately. Lanier va. 
Mayor, ete., of Macon, 187. 

2. Service as to one partner and no return as to other, latter may 
come in as late as trial term and acknowledge ; judgment ren- 
dered at or after second term succeeding will affect third per- 
sons. Oatis vs. Brown, 711. 


PAYMENT. See Leow and Sale, 4. 


PLEADINGS. 

1. Confession of cause of action. failure to plead issuably is not. 
Hayden vs, Johnson, trustee, 104. 

2. Plea to jurisdiction filed, though subsequently held defective by 
supreme court: not too late, on presentation of remittitur, to 
plead res adjudicata. National Bank of Augusta vs. Southern Por- 
celain Manufacturing Co., 157. 

3. Practically speaking, this is plea in bar, and could come in as 
amendment to general issue, which is considered filed in all cases 
which are answered at appearance term. bid. 

. Pendency of former action is defense appropriate to plea and not 
to motion. ennon vs, Petty, 175. 

. If motion were proper, should have been made at first term. 
Ibid. 

3. Motion to strike part or all ot special plea not in order after evi- 
dence is allin Johnson, ordinary, vs. McCollough et al., guardians, 
et al., 212. 

. Nor is it then proper to rule out evidence, which, as the plea stood, 
was legally admitted. did. 

. Rule nisi to foreclose mortgage signed by petitioner’s attorneys, 
valid, especially when ‘supported by rule absolute signed by judge 
himself. Middlebrooks vs. Warren, Wallace & Co., 230. 

Avoidance, pleas in must be specially pleaded; evidence of former 
adjudication not admissible under general issue. Greaves 0s. 
Middlebrooks, 240. 

. Pendency of former suit pleaded by acceptor, in this that he was 
member of firm of drawers, and had been heretofore sued with 
the other members on the draft, properly stricken, as it was not 
stated whether he was sued as one of the drawers or as acceptor. 
Smith vs. Printup Bros. & Co., 244. 

. For same reason plea in bar that verdict had been obtained in 
such former suit was properly stricken. Ibid. 

. Where plaintiff proves contract sued upon to be one of suretyship 
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on part of married woman, no special plea is requisite to make 

evidence available. Saulsbury, Respess & Co. vs. Weaver, 254. 

. Homestead, proceeding to render liable for material furnished for 

improvement of, must show grounds of same, etc., as in other 

suits against trust estates. Willingham & Dunn vs. Maynard et 

al,, 330. 

. Complaint upon note cannot be amended by adding count setting 

up that plaintiff held title to certain property as security for the 

payment of the debt sued on, praying that such property might 
be sold, the note sued on paid out of the proceeds, and the sur- 
plus turned over to defendants. The cause of action thus set up 
is new, and a new judgment is prayed. Long et uz. vs. Bullard, 

355. 

. Declaration in attachment construed in connection with attach- 

ment papers if distinctly referred to therein, and held sufficient 

though it embrace no special prayer for judgment. King vs. 

Thompson, 380. 

. That defendant is not indebted, is not plea of general issue when 

it proceeds to set forth specially certain facts as constituting 

reason why he is not indebted Dendy vs. Gamble & Copeland, 

434. 

. Quantum meruit for services may be joined with count on contract, 

and if latter be not proved there may be recovery on former. 

Ware vs Reese, 588. 

. Action against bank for violation of instructions in reference to 
collection of bill, law implies contract to obey instructions, and 
on part of bailor to pay reasonable compensation ; omission of 
allegations as to such implied matters not render declaration 
fatally defective. Central Georgia Bank vs. Cleveland National 
Bank, 667. 

Justice court, issuable defense to action ex contractu not required 
in, nor on appeal therefrom Howell vs. Glover, 774. 

. In civil case transferred to superior court in consequence of abo- 

lition of county court, competent, in November, 1868, to render 

judgment without a jury, no issuable defense having been filed 

on oath. Redd, trustee, et al., vs. Davis, 823 

. Drawer and indorser may be sued together without joining ac- 

ceptor. If indorser intends to raise question of jurisdiction, he 

should do so in distinct terms when, or before, pleading to the 

merits. Ware vs City Bank of Macon, 840. 

. If, in fact, suit is against drawer and indorser, they should be so 

described in declaration. did. 

. Plea by surety setting up parol cotemporaneous promise that he 
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was to remain such for a few days only, and that stipulation was 
omitted by mistake on his part, and by fraud on the part of 
creditor, insufficient. It should specify in what the mistake and 
fraud consisted. Mansfield vs. Barber,. 851. 


PRACTICE IN THE SUPERIOR COURT. 

1. Judgment on demurrer to bill affirmed by supreme court, cause, 
whether defendant has answered or not (discovery being waived), 
stands for trial as soon as remittituris entered. Carswell, ez’r, vs. 
Schley et al., 17. 

. That court, after argument of motion for non-suit, on trial of 
claim, recalled sheriff and drew from him fact as to person upon 
whom he served notice of levy, and directed him to amend ac- 
cordingly, not error. Primrose vs. Browning, 69. 

. Refusal of court to allow traverse of amended entry to be made 

bd * 
issue for separate trial, not error. bid. 

. Action on contract where no issuable defense is filed on oath, 
plaintiff must prove material allegations of declaration. Hayden 
vs, Johnson, trustee, 104, 

. Pendency of former action is defense appropriate to plea and not 
to motion. Kennon vs. Petty, 175. 

. If motion were proper, it should have been made at first term. 
Lbid. 

. Oral motion touching collateral matter granted, proper to place 
judgment of record; aliter, if refused. Gunnels vs. Deavours, 196. 

. Motion to strike all or part of special plea not in order after evi- 
dence is allin. Johnson, ordinary, vs. McCullough et al., guardi- 
ans, et al., 212. 

. Nor is it then in order to rule out evidence which, as the plea 
stood, was legally admitted. bid. 

. Agreement of counsel that certain case shall abide the judgment 
of supreme court on other case, cannot be enforced if latter be 
not carried up and decided. Windham vs. Doles et al., 265. 

. Civil case, counsel have no right to read to jury report of decision 
of this court. Douglass vs, Boynton, 283. 

Jury all night considering case, witness cannot be recalled without 
consent of all parties. King vs. Thompson, 380. 

. If recalled, adverse party should be allowed right of cross-exami- 
nation. Ibid. 

. Trial before court without intervention of jury does not dispense 
with necessity of making such legal points as are deemed _perti- 
nent. Anderson, ex’r, vs. Usher et al., 567. 
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15. Quantum meruit for services may be joined with count on con- 
tract, and if latter be not proved, recovery may be had on for- 
mer. Ware, ea’r, vs. Reese, 588. 

. Negligence presumed from some facts proved, and scope for 
reasoning by jury as to whether presumption is, or is not, rebut- 
ted by other facts, non-suit not awarded. Hankerson vs South- 
western R. R Co, 5938. 


7. Sheriff's answer to money rule sets up certain amount as expenses 
incident to keeping and selling perishable property; in absence 
of traverse, account must be allowed. Wall, trustee, vs. Clark et 
al., 631. 

18. One partner served with no return as to other; latter may ac 
knowledge even as late as trial term; judgment rendered at or 
after second term succeeding will affect third persons. Oatis vs. 
Brown, 711. 


. Appeal from justice court in action ex contractu, issuable defense 
on oath,not required. Howell vs. Glover, 774. 

. In civil case transferred by constitution to superior court in con- 
sequence of abolition of county court, competent to render 
judgment in November, 1868, without jury, no issuable defense 
having been filed. Redd, trustee, et al , vs. Davis, 823. 

21. Intimation at any time in course of trial as to proof, or as to guilt 


of accused, error. Parks vs. State, 879. 


PRACTICE IN THE SUPREME COURT. 


1. Devisavit vel non the issue, and court refuses to dismiss three of 
the caveators out of case, writ of error not lie to such ruling after 
new trial has been ordered on motion of propounders. Haber- 
sham et al., ex’rs, vs. Wetter, guardian et al., 11. 

2. Motion for new trial and motion in arrest, both pending, and for- 
mer is sustained; writ of error not lie to subsequent dismissal of 
latter. Ibid. 

3. Judgment on demurrer to bill affirmed by the supreme court, 
cause, whether defendant has answered or not (discovery being 
waived), stands for trial as soon as remittitur is entered. Cars- 
well, ex’r, v8. Schley et al., 12. 

4, Certificate of clerk, none attached to bill of exceptions, writ of 
error dismissed. Goodman vs. Morris, 60. 

5. To avoid dismissal for absence of such certificate, properly au- 
thenticated bill of exceptions must reach clerk of this court be- 
fore it has finished circuit to which plaintiff's case belongs. Ibid. 

6. So far as act of February 26th, 1877, provides for hearing of cases 
after circuit is passed to which they belong, at next term, it is 
unconstitutional. did. 
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. Entry of filing being the appropriate evidence of the time of, state- 
ment in certificate of clerk contrary thereto not considered. 
Clements vs. Collins, 125. 


. Immaterial in what portion of record certificate of clerk is found, 
if sheets are united. bid. 

. Pendente lite bill of exceptions not considered unless error be as- 
signed thereon. Howell et al. vs. Howell et al., 145. 


. Bill of exceptions filed by person not a party, real party cannot 
be substituted by amendment. Cent. R.R. & Bk’g Co. vs. Craig, 
185, 

. Reversal carries costs against defendant in error, and judgment 
therefor is proper under $4290 of Code, though condition chang- 
ing reversal into affirmance is accepted. Gunnels vs. Deavours, 
196. 

. Acknowledgment of due and legal service bearing same date as 
that of filing, not too late. Cowart vs. Page, 235. 


. Erased date not regarded if another has been substituted which 
can be distinctly read. did. 


. Authentication of bill of exceptions, because of judge’s death, in 
manner prescribed in $4255 of Code, date of death need not ap- 
pear, full diligence having been shown. Jbid. 


Interlineations in bill of exceptions, and also in one of authenti- 
cating affidavits, addition to interlined affidavit, subsequent in 
date to original, to effect that interlineations were sworn to, 
without stating what interlineations, construed as referring to 
those in affidavit. Those in bill of exceptions treated as made | 
before any authenticating affidavit was sworn to. did. 

. Bill of exceptions and record transmitted by mail lost, plaintiff 

should move at term of this court to which writ of error was re- 


turnable, to have copies established; motion comes too late at 
subsequent term. McLendon vs. Holland, 242. 


Grounds of motion for new trial not certified to be true, not con- 
sidered. Puffer vs. Peabody, adm’r, 295. 


. Sunday, this court will not inquire whether day on which new 
trial was granted was, unless record or bill of exceptions states 
fact directly, or unless point is plainly presented in assignment 
of error. Swindle vs. Poore, 336. 

. Postponement of decision on account of absence of portion of re- 
cord, under act of February 26, 1877. Sawyer, trustee, vs. Che- 
ney, 368. - 

. Providential cause arising from sickness of clerk which will ex- 
cuse delay in forwarding papers, noneinthiscase. Mitchell et al. 
vs. Brown et al., 374. 


Recitals in grounds of motion for new trial not certified in bill of 
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exceptions, yet judge’s indorsement of approval in record is 
sufficient verification. Cent. R. R. & Bk’g Co. vs. Sears, 436. 

22. Bill of exceptions set forth that it was tendered within thirty days 
from the adjournment of court, and the certificate of the judge, 
dated May 23d, stated that it was signed the day it was received. 
The clerk certified that the court adjourned on April 21st : Held, 
that the recital in the bill of exceptions governed. Aliter, if the 
clerk had certified that it appeared from the record in his office 
that court adjourned, etc. Merritt vs. Gill, 459. 

. Eplanatory affidavit of juror attached to record, but which was 
not before judge below, not considered. Moncrief vs. State, 470. 

. One of several defendants to bill files plea which is found against 
him ; refusal to allow decree entered for amount so found, 
though none of the defendants have answered, is not such final 
judgment as can be excepted to. Welch et al. vs. Durkin, adm’r, 
et al., 490. 

. Judgment rendered reciting that no issuable defense was filed on 
oath, and record, as transmitted, does not contradict recital, re- 
versal not had. That a plea was filed and lost, does not contra- 
dict recital, unless it affirmatively appears that plea was sworn 
to, and contained issuable defense. Jones vs. Vines, 491. 

. Distribution of assets of insolvent by committee of creditors, 
under approval of court ; overruling of demurrer to petition to 
compel committee to allow certain claims, not such judgment as 
can be reviewed before final decree. Jones et al., com., et al. vs. 
Johnson & Smith et al., 519. 

. Trial before judge without intervention of jury, not dispense with 
necessity of making such legal points as are deemed pertinent, 
if reversal is sought. Anderson, ez’r, vs. Usher et al., 567. 

28. Injunction denied, execution may proceed as soon as remittitur is 
filed in clerk’s office. Brown vs. Wilson et al., 604. 

29. New trial, no motion for, questions of law made on rulings of 
court below only considered. Odom vs. Causey, 607. 

30. Injunction, evidence presented to chancellor upon hearing of ap- 
plication must be embodied in bill of exceptions. Harp et al., 
vs. Sapp, adm’r, 624. 

31. Diligence requires that plaintiff in error should ascertain if case 
has reached term of this court to which it was returnable ; if it 
has not, mandamus should be at once appliedfor. Wade, adm’r, 
for use, vs. Graham, 642. 

32. Bill of exceptions ‘certified and signed, application to establish 
copy should be made to this court and not tocourt below. did. 


33. Amendment directed striking name of nominal plaintiff and sub- 
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stituting usee, to uphold recovery which is correct in substance. 
MeLewis vs. Furgerson, 644. 

34. ‘‘ Approved” entered on motion for new trial by presiding judge, 
sufficient verification of matters recited in motion. Loudon, as- 
siynee, et al., vs. Coleman, receiver, et al. , 653. 


35. Approval of brief of evidence dated after hearing of motion, and 
on same day as date of certificate to bill of exceptions, sufficient 
authentication to authorize its being forwarded as portion of 
transcript of record. Ibid. 


36. That judge refused to charge certain principles appears, but unac- 
companied by statement that he was so requested, not assumed, 
over his refusal of new trial, that request was made in proper 
time and manner. Jbdid. 


37. Service of bill of exceptions must appear on bill itself. If copy 
bill and certificate of service were evidence, it was too late. 
Arnett vs. Gurley & Russell, 666. 

38. First new trial, this court not over strict in squaring evidence with 
declaration. If evidence seems to envelop sound case, and de- 
claration is amendable to fit it, affirmance will be had. Cent. Geo. 
Bank vs. Cleveland Nat. Bank, 667. 

39. Exceptions pendente lite on part of defendant who was successful, 
not considered, as errors complained of manifestly did not af- 
fect result, did. 


40. Question not made in court below not considered here. Dobbins 
vs. Clark & Cole, 709. 


41. Judgment overruling motion for new trial, none being in record, 
affirmance results by operation of law. McLendon, adm’r, et al., va. 
McLendon et al., 781. 

42. Omission not cured by statement in bill of exceptions that such 

judgment was rendered. Tid. 

43. Reversal fruitless on account of fatal defect in proceeding, affir- 
mance had though error may have been committed. ve vs, 
Qrowder, 799. 

44, Pleadings taken as correctly copied in transcript; different ver- 
sion in bill of exceptions diregarded. Ware vs. City Bank of 
Macon, 840. 

45. Party alleging error must make it appear. Gray et al., adm’rs, vs. 

Willingham, 858. 

46. To bring case within section 1st of act of February 26, 1877, it 
must have been filed in clerk’s office of superior court at least 
ten days before return day to next term of this court. Spencer 
et al. vs. Smith, gov., 878. 

47. Bill of exceptions not filed within fifteen days after date of judge’s 
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certificate, writ of error dismissed. Clifton, adm’r, vs. Keaton, 
ex’r; Aycock vs. Slappy; Greer vs. Prator, 881. 


48. Statement in bill that demurrer was sustained, qualified by final 
judginent as set forth in record. Hirt vs, Linton, 881. 


PRESCRIPTION. 


1. To connect possession and rights of successive occupants, in com- 
puting statutory term, it must appear that each successor held 
under or from his predecessor. Jenkins vs. Means, adm’r, 55. 


2. Prescription, as foundation of right to uverflow land of stranger, 
depends not upon height of dam, but upon reach and elevation 
of backwater ; not upon what the dam was capable of, but what 
it performed. Lillington et al. vs. Bennett, 286. 


3. Seven years’ possession of innocent purchaser, without notice of 
fraud, gives good prescriptive title against holder of legal title, 
who sues as soon as he discovers the fraud. Ross, adm’r, vs. 
Cent. R.R. & Bk’g Co., 299. 


PRESUMPTIONS. See Evidence, 24, 25; Deeds, 16. 


PRINCIPAL AND AGENT. 


1. Dum fervet opus, letters written admissible to bind principal. 
Heard vs. Russell & Potter et al. , 25. 


2. Whether factors had right to sell the cotton on arrival or as sputs, 
turned ou the contract and the understanding of the parties. 
T bid. 

. Securities placed to cover margin in the hands of the agents, on 
which they bona fide raised money to reimburse Liverpool pur- 


chasers, constitute fund from which they may reimburse them- 
selves. Ibid. 


. Contract made by agent and ratified by principal when reported 
to nim, binding Jdid.. ‘ 


. Factors, as general rule, have lien on property of principal in 
their possession; but whether they bave such lien in a particu- 
lar case, or can sell at a particular time, may depend on contract, 
and if there be such contract, it will govern. Ibid. 


. Cotton futures, money expended by agent in purchase of, may be 
recovered from principal. did. 

. Railroad, for service upon to be effective by reason of service 
upon agent. latter must, at time of service, be its agent. Cherry 
vs. North & South R. R. Co., 446. 

. Agent of state under receiver who has possession in consequence 
of seizure by governor, is not agent of corporation. did. 


. Attorney to collect note, agent to procure, has power to make con- 
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tract for collection, unless agency is restricted, and restriction 
made known to attorney. Barclay vs. Hopkins, 562. 

10. Contract that agent should manage entire vase, which he did, 
finally compromising claim in person, and the attorney paid him 
the money collected, and all this in accordance with instructions 
given when note was delivered to attorney: Held, that payee 
must look to his agent, and not to attorney, for money, and this 

though latter has failed to take up his receipt given to agent in 

name of payee. Ibid. 


PRINCIPAL AND SECURITY. 
1. Holder notified by security to distrain, who promised to do sv, 
stating that he would look to the principal alone, allowing prop- 
erty of latter to be removed, surety discharged. Bullard, Sr., 

at al. os. Ledbetter, 109. 

2. Where one defendant to fi. fa., not named as security therein, but 
claiming to be such, seeks to control it against co-defendant, 
who is set forth as a surety, he must proceed under §§2166, 2170 
of Code. Burke vs. Lee, 165. 

. That plaintiff receipted such defendant on fi. fa. for money paid, 
as one of the securities, nut authorize such control of the execu- 
tion. Jbéd. 

Penalty in bond being $80.00, surety not made Jiable for more 
than that sum, with interest. Westbrook et al., adm’rs, vs. Moore, 
204. 

5. Guardian’s bond, action on; breach alleged failure to aeeount and 
pay over assets which came to hand, iaventory and returns made 
by principal as administrator of ward’s father’s estate, prior to 
appointment as guardian, inadmissible for plaintiff as admis- 
sions. Johnson, Ordinary, vs. McCullough et al., guardians, et ai., 
212. 

6. Married woman is disabled from binding separate estate by con- 
tract of suretyship. Saulsbury, Respess & Co, vs. Weaver, 254. 

7. Levy upon personalty of principal sufficient to satisfy fi. fa., and 
property delivered by sheriff to assignee in bankruptcy of for- 
mer, discharges surety; assignee has no authority to take prop- 
erty seized on final process of state court. Fleming, guardian, 
vs. Odum, trustee, 362. 

8 Plea that surety signed note to encourage principal to pay it, and 
that it was well understood by payee that surety was not to be 
liable thereon, no defense. Dendy vs. Gamble & Copeland, 434. 

9. Administrators of principal, and the security, sued, and judgment 
rendered against ‘‘defendants;” before amendment is had making 
judgment against property of intestate, estate becomes insolvent, 
surety is discharged. Collier va. Leonard, 497. 
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10, Appeal, security on not restrained from collecting condemnation 
money out of principal because his attorneys were negligent, 
though principal was sick at the time. Odell vs. Mundy et al., 641. 


. Tax collector’s bond, surety on had private arrangement whereby 
former was to divide profits with him; another surety wi.o has 
been compelled to pay off part of default has right of action for 
reimbursement against such co-surety, latter’s share of profits 
being sufficient to indemnify all. McLewis vs. Furgerson, 644. 


. Agent being under bond to account and pay over daily, cannot be 
trusted with more money at surety’s risk after dishonesty is dis- 
covered. Aliter, if circumstances point, not to moral turpitude, 
but to want of diligence. Charlotte, Col. & Aug. R. R. Co. vs. 
Gow et al., 685. 


. Deviations from terms of bond, to bring about surety’s discharge, 
must be rightful, not wrongful; to be rightful, they must rest 
either upon some new contract, or upon instructions from the 
‘obligee. did. 


. Note with surety given as collateral to other note, and holder re- 
leases indorser on latter without knowledge of surety on former, 
he is discharged. Stallings et al. vs. Bank of Americus, 701. 


. Dismissal of levy on personalty of principal, without consent of 
surety, prima facie discharges latter. Rawson vs. Gregory, 733. 

. Action maintainable against two survivors of three makers of 
joint bond, if other maker died insolvent, though deceased was 
principal and survivors sureties. Hall, Judge, for use, eic., vs. 
Woolley et al., 755. 

. Parol promise of creditor that surety was to remain for few days 
only, relied upon by latter for protection, he is not discharged; 
aliter, if writing did not express true contract through fraud or 
mistake. Mansfieid vs. Barber, 851. 


PROCESS. 


1. Waiver, will it result from appearance, failing to move to dismiss, 
or otherwise to object, and passively suffering final judgment to 
be rendered—quere? Kennedy, adm’r, vs. Redwine, 327. 


2. Sheriff’s return antedates process; return is no evidence and need 
not be traversed. Keaton, adm’r, vs. Moore, 553. 


PROMISSORY NOTES. See Negotiable Instruments, 2, 3, 5, 6. 
RAILROADS. 


1. Conductors and engineers must abide absolutely by schedules fur- 
nished them for running of trains ; where printed rules warn 
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both classes of employees that they will be held responsible for 
the satisfactory running of the schedule, engineer cannot excuse 
himself for departure therefrom by fact that he acted under 
orders of the conductor. Georgia R. R. & Bk’g Co. vs. Me- 
Dade, 73. 

. Construction of schedule. bid. 

. Under law which inhibits recovery by employee when not free 
from fault himself, verdict is contrary to evidence. bid. 

. Extravagant recovery for injury in itself moderate, railroad pro- 
tected from. Goins vs. West. R. R. of Ala., 426. 

. Presumption that employee is without fault, arises only when he 
is disconnected with duties about particular business which re- 
sulted in injury. Cent. R. R. & Bk’g. Co. vs. Sears, 436. 

. When ordinary duties of conductor do not include duty to cou- 
ple and uncouple cars, he is at fault in performing such work 
unless there be a pressing emergency upon him to do that work, 
and court should present this proposition distinctly to jury: 
Ibid. 

. Though he belieyed that such emergency was upon him, yet he 
would be at fault if he acted imprudently. did. 

. Service upon agent to be effective, agent must, at time of service, 
be, in fact, agent of road. Cherry vs. North & South R. R. Oo. 
446. 

. Agent of state under receiver who has possession in consequence 
of seizure by governor, is not the agent of the corporation. 
I bid. 


RECOGNIZANCE. See Bail. 


RELIEF ACT OF 1868. See Injunction and Receiver, 13. 


REMOVAL OF CASES. 

1. State court, before surrendering jurisdiction, must have before it 
petition, which, taken in connection with record, sets forth all 
facts necessary to show right of removal on part of petitioner. 
Carswell, ex’r, vs. Schley et al., 17. 

2. Final decision upon sufficiency of petition, subject to review by 
supreme court. J bid. ; 

3. Citizenship of defendant not indicated with due certainty by 
simply describing him ‘‘of said county,” meaning county in 
which suit is pending. Ibid. 

4. Where all the plaintiffs have citizenship requisite to right of re- 
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moval, any one of them substantially interested can petition 
alone under act of March 3d, 1875. Ibid. 

5. Suit being by husband and wife to recover property which be- 
longed to latter at time of marriage, husband (if marriage was 
prior to 1866) is concerned to enforce marital rights, and is, 
therefore, a substantial party plaintiff. d¢d. 

6. Term at which cause could first be tried is the last at which peti- 
tion for removal could be entertained under act of March 3d, 
1875. lbid. 


7. Act of congress of March 3d, 1875, does not provide for notice of 
application for removal, etc., and none is necessary. Ficklin vs. 
Tarver et al., 263. 

8. Petition must show that opposite party is citizen of state in which 
suit was brought. Harrison vs. Shorter et al., 572. 

9. Claim case, does it come within provisions of act of congress as 
to removal ? Ibid. 


ROADS AND BRIDGES. 


1. Company holding right of way, across which another desired to 
open a road, possesses sufficient interest in the land to entitle it 
to be heard. Summerville Mac., Graded or Flank R’d Ov. vs. 
Deutscher Schuetzen Club, 81. 

2. Bridge, building of, let out by contract, and county fails to take 
bond required, it is liable for damages resulting from defective 
construction, even though injury occurred more than seven 
years after completion. Mackey vs. The Ordinaries, etc., 832. 


SABBATH. See Contracts, 14; Practice in Supreme Court, 18. 


SALES. 


1. -Defense to action on notes given for fourth interest in gas-works, 
that defendant had been induced to purchase by gross misrepre- 
sentation as to value, inadmissible to prove sayings of plaintiff 
to third persons not communicated to defendant. Smith vs. 
Newton, 113. 

2. Gross earnings of works for two years, commencing nearly three 
years after purchase, irrelevant. did. 

3. That house and lot taken by plaintiff from defendant in part pay- 
ment at $3,500.00, were, in fact, worth $2,000.00, admissible to 
show in rebuttal. did. 


4, Competent to show by city assessor great depreciation since time 
of purchase. Ibid. 


5. Misrepresentation of material fact, made recklessly, without 
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knowledge, and acted on by opposite party, constitutes legal 
fraud. Not avail plaintiff that defendant believed he did not in- 
tend to deceive, if defendant was deceived. Jbid. 

6. Vendee and vendor agreed, on representation of third party, as to 
quantity of corn in two cribs, to estimate it at that quantity, 
vendor having proposed to measure and the vendee having de- 
clined, and no complaint having been made until the corn was 
all gone, latter bound by estimated quantity. Hasterlin et al. vs. 
Rylander et al., admr’s, 292. 


SCIRE FACIAS. See Bail. 


SERVICE. 
1, Entry of sheriff is conclusive unless traversed according to law, 

within the time, and at term of court which statute prescribes. 
Elder vs. Cozart, 199. 

. Day on which rule nisi to foreclose was served should be counted in 
estimating time. Znglish vs. Ozburie, trustee, 392. 

. Railroad, for service upon to be effective by reason of service 
upon agent, latter must, at time of service, be its agent. Cherry 
vs. North & South R.R. Co., 446. 

. Agent of state under receiver who has possession in consequence 


of seizure by governor, not agent of corporation. Jbid. 

. Traverse alleging return to be false, and that it is presented at 
next term after notice of entry, the plaintiff and sheriff being 
made parties, not dismissed, on motion, as filed too late. Dozier 
vs. Lamb et al., 461. 

. Official return,.unless traversed in due time and proved false, is 
conclusive. Ibid. 


. Process bears date subsequent to sheriff's return; latter is no evi- 
dence and need not be traversed. Keaton, adm’r, vs. Moore, 553. 

. Entry that ‘‘ I have this day served defendants with a copy of the 
original at their residence,” means that each of defendants has 
been so served. Odom vs. Causey, 607. 

. Notice of execution is not notice of return of service; defendant 
may traverse truth of that return at first term after he ascertains 
it has been made, though he may have known of execution be- 
fore. Ibid. 

. Service of bill of exceptions must appear on bill itself. Arnett vs. 
Gurley & Russell, 666. 

. One partner served and no return as to other, latter may acknowl- 
edge even as late as trial term; judgment rendered at or after 
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second term succeeding will bind third persons. Oatis vs. Brown, 
711. 


SET-OFF. 
1. Usury set off when and how. Archer vs. McCray, adm’r, 546 ; 
Williamson vs. Wooten, 584. 
2. Claim arising ex delicto cannot be set off by drawers against suit 
on draft. Smith, Son & Bro. vs. Printup Bros, & Co., 610. 


SETTLEMENT. See Guardian and Ward, 10, 11. 


SHERIFF. 

1. Deputy, after collection by, part of money loaned by plaintiff's 
attorney to, sheriff not liable therefor. Odom vs. Gill, 180. 

2. Rule absolute against sheriff for not taking replevy bond in at- 
tachment as required by law, his liability is exclusively to plain- 
tiff in rule; general judgments against defendant, of older date 

_ than the attachment, do not take precedence. Ford & Booth vs. 
Perkerson, sheriff, et al. 359. 

3. Undivided half sold by sheriff under levy and advertisement of en. 
tire lot, the other half having been claimed on day of sale, coupled 
with refusal to make deed to purchaser (who was plaintiff in the 
ji. fa. under which sale was made), or to receive the money, the 
latter making no objection, renders him liable to rule at instance 
of plaintiffs in older fi. fas. Perkerson, sheriff, vs. Overby et al., 414. 

4. Deputy marshal of U. 8. cannot be sued for neglect of duty; ac- 
tion must be against marshal. lyea et al., adm’rs, vs. William- 
son, 432. 

5. Answer to money rule sets up certain amount as expenses incident 
to keeping and selling perishable property, in absence of traverse 
account must be allowed. Wall, trustee, vs. Clark et al., 631. 


SPECIFIC PERFORMANCE. See Equity, 12. 
STATUTE OF LIMITATIONS. See Limitations, Statute of. 


STOCK. 
1. Dividends due on stock, as general rule, follow ownership thereof. 
Cent. R. R. & Bk’g Co. et al. vs. Papot et al., 342. 


TAX. 
1. ‘‘ Professions” in power to lay taxes, includes lawyers unless con- 
trary plainly appears. Lanier vs. Mayor, etc., of Macon, 187. 
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. Authority to tax all persons exercising any profession, exercised 
by taxing each member separately. did. 


. Transfer tax fi. fa., before act of August 24, 1872, collector could 
not. State and County, vs. Wingfield, adm’r, 202. 

. Judicial interference with collection on account of irregularities 
in return or assessment, there willbe none. Burke et al., vs. Speer, 
tax collector, et al., 353. ; 

Act of February 16, 1876, requiring person engaged in hiring la- 
borers in this state, etc., to procure license, not unconstitutional. 
Shepperd et al. vs. County Commissioners, ete., 535. 

. Surety on tax collector’s bond had arrangement whereby he was 
to divide profits of office; co-surety has right of action against 
him for reimbursement of amount he was compelled to pay on 
default of collector, the first surety’s share being sufficient to 
indemnify all. MceLewis vs. Furgerson, 644. 

7. National bank, business of not taxable by municipal authorities. 
Mayor, etc., of Macon vs. First Nat. Bank, 648. 
8. Judicial interference with collection of taxes by state, can be none. 
Decker et al. vs. MeGowan, collector, 805; Geo. Mu, Loan Ass. et al. 
vs. McGowan, collector, et al., 811. 
9. Uniform tax upon liquor-dealers as such, is a tax upon occupation, 
and not a tax upon property. bid. 
10. Whether certain individuals are of the class taxed, is question of 
fact for decision of revenue officers, and not for the courts. Idd. 
11. That city alone is empowered to license its liquor-dealers, not pre- 
vent them from being acted upon by general law of state imposing 
specific tax on theiremployment. Jbid. 


TIME. See Contracts,.12; Service, 2. 
TITLE. See Contracts, 3. 


TROVER. 


1. Alternative verdict elected, charge limiting finding to value of 
property, with interest, error. Tuller vs. Carter, 395. 


. Rule as to damages. Ibid. 


3. Assignees of bankrupt, trover by, state courts have no jurisdiction 
of. Dodd et al., assignees, vs. Hammock et al., 408. 


TRUSTS. 


1. Evidence that supplies, consideration of debt, were furnished for 
plantation owned by beneficiary in other county, and not em- 
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braced in trust, irrelevant. Johnston, survivor, vs. Redd, trustee, 
621. 

2. Executory trust, property held under not subject to levy and sale 
atlaw. Ibid. Jennings, trustee, vs. Coleman & Newsom, 718. 

3. Had plaintiff alleged and proved that income was more than suf- 
ficient for beneficiary and family, surplus applied to her separate 
indebtedness, Ibid. 


4. That testator could not create trust for son of full age unless he 
was minor or non compos mentis is res adjudicata in this case. 
Gray vs. Obear, ex’r, 675. 

5. Incapacity to manage ordinary business of ordinary person in af- 
fairs of life will uphold creation of trust. id. 


6. Executory, trust in this case is. Jennings, trustee vs. Coleman & 
Jewsom, 718. 

7. Distribution of estate of attorney, claim for money collected by 
him is not entitled to rank as trust debt. Southern 8S. C L. R. 
Co. vs. Cleghorn, adm’r, 782. 

8. Money borrowed by trustee for individual use, with knowledge of 
lender, and mortgage on estate given, foreclosure enjoined. 
Coleshury et al. vs. Dart et al., 839. 


UNITED STATES COURTS. 

1. Receiver inadvertently appointed by state court, on bill similar to 
one filed in U. &. court, without knowledge of the facts in the fed- 
eral court, this court will not interfere with the revocation of 
such order. May et al. vs. Printup, receiver, 128, 

2. Appeal to supreme court of United States, pending, circuit court 
may pass orders to preserve property in litigation. did. 

3. Bankruptcy, matters and proceedings in, United States courts 
have exclusive jurisdiction of. Trover by assignees is such a 
procveding. Dcudd et al., assignees, vs. Hammock et al., 403. 


USURY. See Interest and Usury. . 


VENDOR AND PURCHASER. 

1. Notice of prior voluntary conveyance, what is sufficient to bind 
purchaser for value. Phillips, Jr., vs. Adair et al., 370. 

2. Vendor, who was the owner of two adjoining lots, represented 
that there was an alley between them, joint use of which would 
be conveyed with the lot sold, and the vendee paid an increased 
price, vendor will be estopped from denying the truth of such 
representation. Kirkpatrick vs. Brown, 450. 
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3. Prescriptive title should be accepted by vendee who has not stip- 
ulated for paper title only. Cherry, trustee, vs. Davis, 454. 


4, Vendee in possession under parol contract of purchase, tendered 
solvent warranty of title, must elect either to pay purchase 
money or surrender possession. J did. 

5. That vendee has made valuable improvemente and that there are 
outstanding judgments against former owner which may possi 
bly come against it makes no difference. bid. 


6. Homestead sold, bond for title given and notes taken ; equity will 
rescind where vendors are insolvent, upon payment of value of 
rents, etc., by vendee, especially if sale was without approval 
of ordinary. McManus et al. vs, Cook, 485. 

7. Judgment against vendor levied on land held by vendee under 
bond, and latter compelled to buy title of purchaser at sheriff's 
sale to protect possession, the vendor being insolvent, valid de- 
fense of failure of consideration to action on notes. Corbally vs. 
Hughes, 493. 

8. Remedy provided in $1970 of Code, not available to person taking 
absolute deed as security, where no bond for reconveyance has 
been given. Griags vs. Strippling, 500. 

9. Debt created by vendee and judgment obtained against him by 
third person, after deed to him, but before decree on bill by ven- 
dor setting aside sale, only equity of which was the vendor's 
lien, such decree providing also for the satisfaction of the judg- 
ment for purchase money, which was of prior date to that above 
mentioned : Held, that land was subject to judgment of such 
third person. Stevens, ea’r, vs. Sellars, adm’r, 540. 


10. Possession of realty not shown for four years, purchaser not pro- 
tected against judgment because creditor did not levy upon per- 
sonalty of debtor, though notified to do so. Henderson vs. Hill, 


595. 



























VENUE. See Negotiable Instruments, 4. 









VERDICT. 
1. Jury may return separate verdicts where two are tried jointly, 
though more regular to embrace both findings in same verdict. 


Cruce vs State, 83. 
2. Juror not heard to impeach verdict. Moughon vs. State, 308 ; Oatis 


vs. Brown, 711. 
3. Jury dispersed by consent, leaving verdict with foreman, not in- 
dispensable that prisoner should be present on return. Smith vs. 
State, 513. 
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WAIVER. See Process, 1. 


WARRANTY. 


1. 


Extent of eviction necessary to be shown to authorize recovery. 
Clements vs. Collins, 124. 


WILLS. 


1. 


Ultimate question on the trial of an issue of devisavit vel non is, 
whether instrument is or is not the last will and testament of de- 
ceased. Thompson et al. vs. Davitte et al , ex’rs, 472. 


2. Prima facie case being made, burden of proving fraud or undue 


influence is upon caveators. Jbdid. 


3. Undue influence or fraud must amount to force or fear—must, in 


effect, make the will the mental offspring of some other person; 
and must be operative on the mind of the testator at the time the 
will is executed. Jbid. 


. Inequality among children in the provisions of the will, may be 


considered in deciding upon the existence of undue influence or 
fraud, as well as upon whether the testator acted under such in- 
fluence or fraud in making the will. did. 


. What is an unnatural will, because of inequality among members 


of the testator’s family, is a question of fact, not of law. did. 


. Though a son of the testator be a principal legatee, whether the 


son_ ought to produce clear and satisfactory evidence of the bona 
fides of his own conduct, depends upon whether his conduct was 
suspicious. bid. 


. When the testator, who could read and write, produced a will 


already signed, declared it to be his will, and requested three 
witnesses to attest it, and they did so, this was an acknowledge- 
ment of the whole instrument, the signature included. did. 


. The writing propounded as a will, if testamentary in its character 


and regular on its face, should be submitted to the jury in con- 
nection with the testimony of the subscribing witnesses. bid. 


. There need be no peculiarity in the mark of an attesting witness, 


provided he can swear to it when called to testify. did. 


. The word will being ambiguous, it is not true that a man cannot 


make a will against his will. He may force desire to bend to 
duty in a testamentary act as well as in any other act. did. 
Identity being matter of opinion, a subscribing witness who is 
illiterate may give his opinion that the paper produced is the 
identical will which he attested. did. 


. In swearing to his mark, the witness may state his belief, though 


he cannot be positive. did. 













949 





INDEX. 





13. The answer of an attesting witness, that ‘‘from the best of his 
knowledge and belief, the testator did not make the will freely 
and voluntarily,” was properly excluded. bid. 

14. Declarations of testator at time of making will creating trust, in- i es 
admissible to establish son’s unsoundness of mind. Gray *s. 
Obear, ex’r, 675. : 

15. That testator, after making will containing specific devise, placed 
legatee in possession, did not dispense with assent of the execu- 
tor. Bothwell vs. Dobbs, 787. 






















WITNESS. 
1. ‘‘ False in one thing, false in everything,” not to be understood as 
constraining jury to discard all the testimony of a corrupt wit- 
ness, when he is satisfactorily corroborated by circumstances, or 

by other evidence unimpeached. Skipper vs. State, 63. 


2. Ill-will may weaken the evidence of, but does not per se impeach 
a witness. Ibid. 

3. Impeach his own witness, whilst party generally cannot, he may 
contradict him by proving facts to be otherwise than as witness 
has stated them. Ibid. 

4. Administrator defends at instance of heirs who are the real par- 
ties, and who testify as to what transpired between the intestate 
and the plaintiff, latter competent in rebuttal. Parkerson va. 4 
Burke, 100. , 

5. Sayings of witness to third person, admissible to impeach, proper 
foundation being first laid. did. 

6. Undue influence in procuring deed, question of; susceptibility of 
donor to be influenced ascertained by opinion of witness who 
knew him long and well, and who gives facts and circumstances. 

Howell et al., vs. Howell et al., 145. 

7. Rule against sheriff for money collected by deputy, and loaned by 
plaintiff's attorney to latter; deputy incompetent after death of 
attorney. Odom vs, Gill, 180. 

8. Stock transferred to contractors before completion of work, presi- 
dent of railroad company incompetent to prove negotiations and 
agreements concerning stock between himself and a member of 
firm of contractors since deceased. Cent. R. R. & Bk'g Co. vs. 

Papot et al., 342. 

9. Incompetent to prove by director of railroad company, represen- 
tations made by deceased partner in course of such negotiations, 
although witness stafed that he acted as attorney and not as di- 

rector. Ibid. 
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10. Jury all night considering case, witness not recalled without the 
consent of all parties. King vs. Thompson, 380. 

11. If recalled for any purpose, adverse party should be allowed right 
of cross-examination. Ibid. 

12. Party not bound to offer himself as witness at peril of having every 
thing taken against him which he might, as a witness, contra- 
dict. Thompson et al. vs. Davitte et al., ex’ors, 472. 

13. Mark of ‘attesting witness, need be no peculiarity in, if he can 
sweat to it when called to testify. bid. 

14. Opinion of subscribing witness that paperis the identical will 

which he attested, admissible. bid. 

15. Mark, in swearing to witness may state belief, though he cannot 
be positive. Ibid. 

16. That ‘“‘from best of knowledge anu belief of witness, testator 
made will freely and voluntarily,” properly excluded. did. 

17. Process being dated after sheriff’s return of service, latter is no 
evidence, and defendant is competent to show that he was not 
served even though sheriff be dead. Keaton, adm’r, vs. Moore, 
553. 


. Value of bonds at time they were received from testator, person 
chargeable therewith is competent as to. Gray vs. Obear, ea’r, 


675. 

. Debtor witness for claimant, declarations made at any time pre- 
ceeding trial may be proved by creditor to impeach him, proper 
foundation having been first laid. Oatis vs. Brown, 711. 

. Understanding of witness of certain motions of wounded man 
on the verge of unconsciousness inadmissible, where question 
assumes that something was meant, and where it is sought 
without either calling for his reasons or showing him specially 
qualified to interpret the motions referred to. Griggs vs State, 
738. 

. Expert should give opinion on hypothetical case similar to that 
before jury, and not on actual case. bid. 

. Legatee also claiming under parol gift from testator, incompetent 
to prove such gift, the testator being dead. Bothwell vs. Dobbs, 
787. 








